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BOOK   THE    SECOND, 


Of   the   RIGHTS    of   THINGS, 


Chapter   the  first. 
Of    PRGFEB.TY,    in  general. 


THE  former  book  of  thefe  commentaries  having 
treated  at  large  of  the  jura  perfonarum,  or  fuch 
rights  and  duties  as  are  annexed  to  the  perfons 
of  men,  the  objects  of  our  inquiry  in  this  fe- 
cond  book  will  be  the  jura  rerum,  or,  thofe  rights  which 
a  man  may  acquire  in  and  to  fuch  external  things  as  are  un- 
connected with  his  perfon.  Thefe  are  what  the  writers  on 
natural  law  flile  the  rights  of  dominion,  or  property,  con- 
cerning the  nature  and  original  of  which  I  fhali  fir  ft  premife 
a  few  obfervations,  before  I  proceed  to  diftribiite  and  consi- 
der its  feveral  objects'. 

Vol,  II.  A  Thsre 


2  The  Rights  Book  II, 

There  is  nothing  which  fo  generally  (bikes  the  imagina- 
tion, and  engages  the  affeclions  of  mankind,  as  the  right  of 
property ;  or  that  fole  and  defpotic  dominion  which  one 
man  claims  and  exercifes  over  the   external   thino-s   of  the 

o 

world,  in  total  excluuon  of  the  right  of  any  other  individual 
in  the  univerfe.  And  yet  there  are  very  few  that  will  give 
themfelves  the  trouble  to  confider  the  orio-iml  and  founda- 
tion  of  this  right.  Pleafed  as  we  are  with  the  pofTeihon,  we 
feem  afraid  to  look  back  to  the  means  by  which  it  was  ac- 
quired, as  if  fearful  of  fofne  defect  in  our  title  ;  or  at  belt 
we  reft  fatisfied  with  the  decifion  of  the  laws  in  our  favour, 
without  examining  the  reafon  or  authority  upon  which  thofe 
laws  have  been  built.  We  think  it  enough  that  our  title  is 
derived  by  the  grant  of  the  former  proprietor,  by  defcent 
from  our  ancestors,  or  by  the  lad  will  and  tellament  of  the 
dying  owner ;  not  caring  to  reflect  that  (accurately  and 
itridly  fpeaking)  there  is  no  foundation  in  nature  or  in  na- 
tural law,  why  a  fet  of  words  upon  parchment  ihould  con- 
vey the  dominion  of  land  ;  why  the  Ion  ihould  have  a  right 
to'  exclude  his  fellow  creatures  from  a  determinate  fpot  of 
ground,  becaufe  his  father  had  done  fo  before  him;  or  why 
the  occupier  of  a  particular  field  or  of  a  jewel,  when  lyino- 
on  his  death-bed  and  no  longer  able  to  maintain  pofleflion, 
ihould  be  entitled  to  tell  the  reft  of  the  world  which  of 
them  ihould  enjoy  it  after  him.  Thefe  inquiries,  it  muft 
be  owned,  would  be  ufelefs  and  even  troublefome  in  com- 
mon life.  It  is  well  if  the  mafs  of  mankind  will  obey  the 
laws  when  made,  without  fcrutinizing  too  nicely  into  the 
reafons  of  making  them.  But,  when  law  is  to  be  confider- 
ed  not  only  as  matter  of  practice,  but  alfo  as  a  rational 
fcience,  it  cannot  be  improper  or  ufelefs  to  examine  more 
deeply  the  rudiments  and  grounds  of  thefe  positive  conftitu- 
tions  of  fociety. 

In  the  beginning  of  the  world,  we  are  informed  by  holy 
writ,  the  all-bountiful  Creator  gave  to  man  '<  dominion  over 
i(  ail  the  earth;    and  over  the  fiih  of  the   fea,  and  over  the 

u  fowl  of  the  air^    and  over  every  living  thing  that  moveth 
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f<  uoon  the  earth  (a)."  This  is  the  only  true  and  folic! 
foundation  of  man's  dominion  over  external  things,  what- 
ever airy  metaphyseal  notions  may  have  been  flatted  by 
fanciful  writers  upon  this  fubjeci.  The  earth  therefore,. 
arid  all  things  therein,  are  the  general  property  of  all  man- 
kind, exclufive  of  other  beings,  from  the  immediate  gift  of 
the  creator.  And,  while  the  earth  continued  bare  of  inha- 
bitants, it  is  reafonab-is  to  fuppofe,  that  all  was  in  common 
among  them,  and  that  every  one  took  from  the  public 
ftock  to  his  own  ufe  fuch  things  as  his  immediate  neceiii- 
ties  required. 

These  general  notions  of  property  were  then  fufficient  to 
anfwer  all  the  purpofes  of  human  life  ;  and  might  perhaps 
ftill  have  anfwered  them,  had  it  been  poiTibie  for  mankind 
to  have  remained  in  a  ftate  of  primaeval  fimplicity  :  as  may 
be  collected  from  the  manners  of  many  American  nations 
when  firft  difcovered  by  the  Europeans  ;  and  from  the  an- 
cient method  of  living  among  the  firft  Europeans  themfelves, 
if  we  may  credit  either  the  memorials  of  them  preserved  in 
die  golden  age  of  the  poets,  or  the  uniform  accounts  given 
by  hiilorians  of  thofe  times,  wherein  "  erant  omnia,  commit 
i(  ma  et  hidivifa  omnibus,  velut't  unum  cimais  -pairimonium 
"  effet  (b).  Not  that  this  communion  of  goods  feems  ever 
to  have  been  applicable,  even  in  the  earliell  ages,  to  aught 
but  the  fubftance  of  the  thing  ;  nor  could  be  extended  to  the 
ufe  of  it.  For,  by  the  law  of  nature  and  reafon,  he  who  firft 
began  to  ufe  it,  acquired  therein  a  kind  of  tranfient  proper- 
ty, that  laded  fo  long  as  he  was  ufing  it,  and  no  longer  (c)  ■ 
or,  to  fpeak  with  greater  preciiion,  the  right  of  poifeliion 
continued  for  the  fame  time  only  that  the  aft  of  pofleifioil 
lafted.  Thus  the  ground  was  in  common,  aiid  no  part  of  it 
was  the  permanent  property  of  any  man  in  particular  :  yet 
whoever  was  in  the  occupation  of  any  determinate  fpot  of 
it,  for  reft,  for  ihacie,  or  the  like,  acquired  for  the  time  a 
fort  of  ownership,  from  which  it  would  have  been  unjuft, 
and  contrary  to  the  law  of  nature,  to  have  driven  him  by 
force ;  but  the  inftant  that  he  quitted  the  ufe  or  occupation  of 
a)  Gen.  i.  26,  (b)  Juftin.  /.  43-  ft  U  (c)  Barbeyr.  1.  4.  c  4, 
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it.  another  might  feife  it  without  injuitice.  Thus  alfo  a; 
vine  or  other  tree  might  be  faid  to  be  in  common,  as  all  men 
were  equally  entitled  toits  produce  ;  and  yet  any  private  in-- 
dividual  might  gain  the  fole  property  of  the  fruit,  which- 
he  had  gathered  for  his  own  repaft.  A  doctrine  well  illus- 
trated by  Cicero,  who  compares  the  world  to  a  great  theatre, 
which  is  common  to  the  public,  and  yet  the  place  which  any 
man  has  taken  is  for  the  time  his  own  (d). 

But  when  mankind  increafed  in  number,  craft,  and  am-- 
bition,  it  became  neceflary  to  entertain  conceptions  of  more 
permanent  dominion ;  and  to  appropriate  to  individuals  not 
the  immediate  ufe  only,  but  the  very  fubjlance  of  the  thing 
to  be  ufed.  Otherwife  innumerable  tumults  mull:  have 
arifen,  and  the  good  order  of  the  world  been  continually 
broken  and  diiturbed,  while  a  variety  of  perfons  were  ftri- 
-;ir;g  who  fhouid  get  the  nrft  occupation  of  the  fame  thing,, 
or  disputing  which  of  them  had  actually  gained  it.  As 
human  life  alfo  grew  more  and  more  refined,  abundance  of 
Gonvehiencies  were  deviled  to  render  it  more  eafy,  commo- 
dious, and  agreeable;  as,  habitations  for  fhelter  and  fafe- 
ty,  and  raiment  for  warmth,  and  decency.  But  no  man- 
would  be  at  the  trouble  to  provide  either,  fo  long  as  he  had 
only  an  uiutruduary  property  in  them,   which  was  to  ceafe 

the  inftant  that  he  quitted   poiTeffion  ; if,  as  foon  as  he 

walked  out  of  his  tent,  or  pulled  off  his  garment,  the  next 
ilranger  who  came  by  would  have  a  right  to  inhabit  the 
one,  and  to  wear  the  other.  In  the  cafe  of  habitations  in 
particular,  it  was  natural  to  obferve,  that  even  the  brute 
creation,  to  whom  every  thing  elfe  was  in  common,  main- 
tained a  kind  of  permanent  property  in  their  dwellings,  e- 
fpecially  for  the  protection  of  their  young  ;  that  the  birds 
of  the  air  had  nefts,  and  the  beafls  of  the  field"  had  ca- 
verns, the  invafion  of  which  they  efteemed  a  very  fla- 
grant injuftice,  and  wpuTd  facrifice  their  lives  to  preferve 
them.  Hence  a  property  was  foon  eftablifhed  in  every 
man's  houfe  and  home-flail  ;  which  feem  to  have  been 
originally    mere    temporary   huts    or   moveable  cabins,  fuit- 

.(d)  Ch'.emadmoJ.um  theatrum,  cum  commune  fit,  rccie  tatnen  did pctejl,  ejus 
\$e.eum  locum  quem  guzjguc  eccujurit."   De  Fin.  /.  3.  c.  20. 

ed 
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Hiked  to  -the  defign  of  Providence  for  more  fpeedily  peopling 
.the  earth,  and  fuited  to  the  wandering  life  of  their  owners, 
before  any  extenfive  property  in  the  foil  or  ground  was  efta- 
bliihed.  And  there  can  be  no  doubt,  but  that  moveables  of 
every  kind  became  fooner  appropriated  than  the  permanent 
fubftantial  foil :  partly  'becaufe  they  were  more  fufceptible 
of  a  long  occupancy,  which  might  be  continued  for  months 
together  without  any  fenfible  interruption,  and  at  length  by 
ufage  ripen  into  an  eftablilhed  right;  but  principally  becaufe 
few  of  them  could  be  fit  for  ufe,  till  improved  and  meliora- 
ted by  the  bodily  labour  of  the  occupant :  which  bodily  la- 
bour, bellowed  upon  any  fubject  which  before  lay  in  com- 
mon to  all  men,  is  univerfally  allowed  to  give  the  faired  and 
moil  realbnable  title  to  an  exclufive  property  therein. 

The  article  of  food  was  a  more  immediate  call,  and 
therefore  a  more  early  confi deration.  Such,  as  were  not 
contented  with  the  fpontaneous  product  of  the  earth,  fought 
for  a  more  folid  refreihment  in  the  fleih  of  beafts,  which 
they  obtained  by  hunting.  But  the  frequent  difappoint- 
ments,  incident  to  that  method  of  provifion,  induced  them 
to  gather  together  fuch  animals  as  were  of  a  more  tame 
and  fequacious  nature ;  and  to  eftablilh  a  permanent  pro- 
perty in  their  flocks  and  herds,  in  order  to  fu train  them- 
felves  in  a  lefs  precarious  manner,  partly  by  the  milk  of 
the  dams,  and  partly  by  the  fleih  of  the  young.  The  fupport 
of  thefe  their  cattle  made  the  article  of  water  alfo  a  very 
important  point.  And  therefore  the  bo<3k  of  Generis  (the  moil 
venerable  monument  of  antiquity,  confidered  merely  with  a 
view  to  hiftory)  will  furniih  us  with  frequent  inflances  of 
violent  contentions  concerning  wells ;  the  exclufive  proper- 
ty of  which  appears  to  have  been  efcablimed  in  the  firft 
digger  or  occupant,  even  in  fuch  places  where  the  ground 
and  herbage  remained  yet  in  common.  Thus  we  find 
Abraham,  who  was  but  a  fojourner,  afferting  his  right  to  a 
well  in  the  country  of  Abimelech,  and  exacting  an  oath 
for  his  fecurity,  "  becaufe  he  had  digged  that  well  (e-).** 
And   Ifaac,    about  ninety  years  afterwards,  re-dainaed  this 

(e)  Gen.  xxi.  3  J. 
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his  fathers  property  :    and,    after  mucli  contention  with  the 
Philiftines,  was  fuffered  to  enjoy  it  in  peace  (f). 

All  this  while  tbe  foil  and  pafture  of  the  earth  remain* 
ed  ftill  in  common  as  before,  and  open  to  every  occupant  ; 
except  perhaps  in  the  neighbourhood  of  town§?  where  the 
neceility  of  a  fole  and  exclufrve  property  in  lands  (for  the 
fake  of  agriculture)  was  earlier  felt,  and  therefore  more 
readily  complied  with.  Otherwife,  when  the  multitude  of 
men  and  cattle  had  confumed  every  convenience  on  one  fpot 
of  ground,  it  was  deemed  a  natural  right  to  feize  upon  and 
occupy  inch  other  lands  as  would  more  eafily  fupply  their  n'e- 
ceinties.  This  practice  is  ftill  retained  among  the  wild  and  un- 
cultivated nations  that  have  never  been  formed  into  civil 
{bites,  like  the  Tartars  and  others  in  the  eaft ;  where  the 
climate  itfelf,  and  the  boundlefs  extent  of  their  territory, 
confpirc  to  retain  them  ftill  in  the  fame  favage  ftate  of  va- 
grant liberty,  which  was  univerfal  in  the  earlieft  ages ;  and 
which  Tacitus  informs  us  continued  among  ihe  Germans 
till  the  decline  of  the  Roman  empire  (g).  We  have  alfo  a 
flrikincr  example  of  the  fame  kind  in  the  hiftory  of  Abraham 
and  his  nephew  Lot  (h).  When  their  joint  fubftance  be- 
came fo  great,  that-  pafture  and  other  conveniences  grew 
fcarce,  the  natural  confequence  was  that  a  ftrife  arofe  be- 
tween their  fervants  ;  fo  that  it  was  no  longer  practicable  to 
dwell  together.  This  contention  Abraham  thus  endeavour- 
ed to  compofe  :  <c  let  there  be  no  ftrife,  I  pray  thee,  be- 
ii  tween  thee  and  me'.  Is  not  the  whole  land  before  thee  ? 
€i  Separate  thyfelf,  I  pray  thee,  from  me.  If  thou  wilt 
6C  take  the  left  hand,  then  will  I  go  to  the  right;  or  if  thou 
((  depart  to  the  right  hand,  then  will  I  go  to  the  left."  This 
plainly  implies  an  acknowleged  right,  in  either,  to  occupy 
whatever  ground  he  pleafed,  that  was  not  pre-occupied  by 
other  tribes.  "  And  Lot  lifted  up  his  eyes,  and  beheld  all 
tl  the  plain  of  Jordan,  that  it  was  well  watered  every  where, 
fi  even  as  the  garden  of  the  Lord.  Then  Lot  chofe  him  all 
iC  the  plain  of  Jordan,  and  journeyed  eaft;  and  Abraham 
((  dwelt  in  the  land  of  Canaan." 

(f)  Gen-  xxvi.  T5.  1 8,  &c.  fotii,  ut  ca;;?p:tf,  ut  nemus  plica  it.  D? 

(p   Colunt  dify-eti   et  diver  fi;  ut     tnor.Germ.  16.  ($l)  Gen.  c.  xiii. 
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Upon  the  fame  principle  was  founded  the  right  of  mi- 
gration, or  lending  colonies  to  find  out  new  habitations 
when  the  mother  country  was  overcharged  with  inhabi- 
tants'; wiich  was  pra&ifed  as  well  by  the  Phaenicians  and 
Greeks,  as  the  Germans,  Scythians,  and  other  northern 
people.  And,  fo  long  as  it  was  confined  to  the  flocking  and 
cultivation  of  defart  uninhabited  countries,  it  kept  itri&ly 
within  the  limits  of  the  law  of  nature.  But  how  far  the 
feifing  on  countries  already  peopled,  and  driving  out  or  maf- 
facring  the  innocent  and  clefence]efs  natives,  merely  becaufe 
they  differ  from  their  invaders  in  language,  in  religion,  in 
cuftoms,  in  government,  or  in  colour  ;  how  far  fuch  a  con- 
duel;  was  conionant  to  nature,  to  reafon,  or  to  chriftianity, 
deferved  well  to  be  confidered  by  thofe,  who  have  render- 
ed their  names  immortal  by  thus  civilizing  mankind. 

As  the  world  by  degrees  grew  more  populous,  it  daily  be- 
came more  difficult  to  find  out  new  fppts  to  inhabit,  without 
encroaching  upon  former  occupants  ;  and,  by  conftantly 
occupying  the  fame  individual  fpot,  the  fruits  of  the  earth 
were  confumed  and  its  fpbntaneous  produce  deftroyed, 
without  any  pro.vifion  for  a  future  fupply  or  fucceilion.  It, 
therefore  became  neceffary  to  purfue  feme  regular  method 
of  providing  a  conftant  fubfiftence;  and  this  neoeffity  pro- 
duced, or  at  leaft  promoted  and  encouraged,  the  art  of  agri- 
culture. And  the  art  of  agriculture,  by  a  regular  connex- 
ion and  co.nfequence,  introduced  and  eflabliihed  the  idea  of 
a.  more  permanent  property  in  the  foil,  than  had  hitherto 
been  received  and  adopted.  It  was  clear  that  the  earth 
would  not  produce  her  fruits  in  fufHcient  quantities,  with- 
out the  afliilance  of  tillage  :  but  who  would  be  at  Che  pains 
of  tilling  it,  if  another  might  watch  an  opportunity  to  feife 
upon  and  enjoy  the  product  of  his  induihy,  art,  and  la- 
bour ?  Had  not  therefore  a  feparate  property  in  lands,  as 
well  as  moveables,  been  veiled  in  forae  individuals,  the 
world  mud  have  continued  a  foreft,  and  men  have  been  mere 
animals  of  prey ;  which,  according  to  fome  philofophers,  is 
the  genuine.  Hate  of  nature.     Whereas  now  (fo  gracioudy 
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has  Providence  Interwoven  our  duty  and  our  happinefs  to- 
gether) the  refult  of  this  very  neceffity  has  been  the  enno- 
bling of  the  human  fpecies,  by  giving  it  opportunities  of 
improving  its  rational  faculties,  as  well  as  of  exerting  its  na- 
tural Neceffity  begat  property  ;  and,  in  order  to  enfure  that 
property,  recourfe  was  had  to  civil  fociety,  which  brought 
along  with  it  a  long  train  of  infeparable  concomitants; 
fiates,  government,  laws,  puniihments  and  the  public  ex- 
ercife  of  religious  duties.  Thus  connected  together,  it  was 
found  that  a  part  only  of  fociety  was  fufficient  to  provide,  by 
their  manual  labour,  for  the  neceffary  fubfiftence  of  all  •  and 
leifure  was  given  to  others  to  cultivate  the  human  mind,  to 
invent  ufeful  arts,  and  to  lay  the  foundations  of  fcience. 

The  only  queRion  remaining  is,   how  this   property  be 
came   actually  veiled  ;    or  what  it  is  that  gave  a  man  an  ex-^ 
clufive   right  to  retain  in  a  permanent  manner  that  fpecific 
land,   which  before  belonged  generally  to  every  body,    but 
particularly  to  nobody.     And,    as  we  before   obferved   that 
occupancy  gave  the  right  to  the  temporary  ufe  of  the  foil, 
fo  it  is  agreed  upon  all  hands  that  occupancy  gave  alfo  the 
original   right  to  the  permanent  property  in  the  fuh 'fiance  of 
the  earth  itfelf ;   which  excludes  every  one  elfe  but  the  own- 
er from  the  ufe  of  it.     There  is  indeed  fome  difference  a- 
mong  the  writers  on  natural  law,  concerning  the  reafon  why 
occupancy   mould   convey   this    right,    and    invert    one   with 
this   abfolute    property :     Grotius    and   Puffendorf  iniifting, 
that   this  right  of   occupancy  is   founded   upon  a   tacit   and 
implied  alien  t  of  all  mankind,    that  the  firft  occupant  mould 
become    the   owner ;    and   Barbeyrac,     Titius,    Mr.    Locke, 
and   others,    holding,   that  there   is  no   fuch    implied  afFent, 
neither  is  it  necelTary  that  there  mould  be  ;    for  that  the  ve- 
ry act  of  occupancy,    alone,    being    a   degree    of  bodily  la- 
bour,   is  from   a   principle   of  natural   juitice,    without    any 
confent   or  compa<%    fufficient  of  itfelf  to   gain    a   title.     A 
difpute  that  favours  too  much  of  nice  and  fcholaftic  refine- 
ment !    However,    both  fides  agree  in  this,    that  occupancy 
is  the   thing  by  which  the  title  was  in  fact  originally  gain- 
ed ;   every  man  feifmg-to  his  own  continued  ufe  fuch  fpots 

of 


Ch.  i.  p/Things.  p 

of  ground  as  he  found  mod   agreeable   to  his  own  conveni- 
ence, provided  he  found  them  unoccupied  by  any  one  elfe. 

Property,  both  in  lands  and  moveables,  being  thus  o- 
riginally  acquired  by  the  firft  taker,  which  taking  amounts 
to  a  declaration  that  he  intends  to  appropriate  the  thing  to 
his  own  ufe,  it  remains  in  him,  by  the  principles  of  uni- 
verfal  law,  till  fuch  time  as  he  does  fome  other  act  which 
mews  an  intention  to  abandon  it :  for  then  it  becomes,  na- 
turally fpeaking,  publlcl  juris  once  more,  and  is  liable  again 
to  be  appropriated  by  the  next  occupant.  So  if  one  is  pof- 
felled  of  a  jewel,  and  calls  it-  into  the  fea  or  a  public  high- 
way, this  is  fuch  an  exprefs  dereliction,  that  a  property  will 
be  vefted  in  the  firft  fortunate  finder  that  will  feife  it  to  his 
own  ufe.  But  if  he  hides  it  privately  in  the  earth,  or  o- 
h  ther  fecret  place,  and  it  is  difcovered,  the  finder  acquires 
no  property  therein ;  for  the  owner  hath  not  by  this  aft 
declared  any  intention  to  abandon  it,  but  rather  the  con- 
trary :  and  if  he  lofes  or  drops  it  by  accident,  it  cannot  be 
collected  from  thence,  that  he  defigned  to  quit  the  poiTef- 
fion ;  and  therefore  in  fuch  cafe  the  property  fjfcill  remains 
in  the  lofer,  who  may  claim  it  again  of  the  finder.  And 
this,  we  may  remember,  is  the  doctrine  of  the  law  of 
England,  with  relation  to  treafure  trove  (i). 

But  this  method,  of  one  man's  abandoning  his  proper- 
ty, and  another's  feifing  the  vacant  poirefnon,  however 
well  founded  in  theory,  could  not  long  fubilO:  in  fact.  It 
was  calculated  merely  for  the  rudiments  of  civil  fociety, 
and  neceifarily  ceafed  among  the  complicated  interefts  and 
artificial  refinements  of  polite  and  eflabliihed  governments. 
In  thefe  it  was  found,  that  what  became  inconvenient  or 
ufelefs  to  one  man  was  highly  convenient  and  ufeful  to  ano- 
ther; who  was  ready  to  give  in  exchange  for  it  fome  equiva- 
lent, that  was  equally  defireable  to  the  former  proprietor. 
Thus  mutual  convenience  introduced  commercial  traffic, 
and  the  reciprocal  transfer  of  property  by  fate,  grant,  or  con- 
veyance :   which  may  be  confidered  either  as   a  continuance 

(i)  See  book  I.  p.  28$. 
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of  the  original  pofleffion  which  the  firft  occupant  had;  or  as 
an  abandoning  of  the  thing  by  the  prefent  owner,  and  an 
immediate  fuccefhve  occupancy  of  the  fame  by  the  new  pro- 
prietor. The  voluntary  dereliction  of  the  owner,  and  de- 
livering the  poiTeffioii  to  another  individual,  amount  to  a 
transfer  of  the  property  ;  the  proprietor  declaring  his  inten- 
tion no  longer  to  occupy  the  thing  himfelf,  but  that  his  own 
right  of  occupancy  fhall  be  veiled  in  the  new  acquirer.  Or, 
taken  in  the  other  light,  if  I  agree  to  part  with  an  acre  of 
my  land  to  Titius,  the  deed  of  conveyance  is  an  evidence 
of  my  having  abandoned  the  property,  and  Titius,  being 
the  only  or  firfl  man  acquainted  with  fuch  my  intention, 
immediately  fteps  in  and  feifes  the  vacant  poiTefTion  :  thus  the 
confent  expreffed  by  the  conveyance  gives  Titius  a  good  right 
ao-ainftme;  and  pofferTion,  or  occupancy,  confirms  that  right 
againfr.  all  the  world  befides. 

The  mod  univerfal  and  effectual  way,  of  abandoning 
property,  is  by  the  death  of  the  occupant :  when,  both  the 
actual  poiTeiTion  and  intention  of  keeping  poiTeiTion  ceafmg, 
the  property,  which  is  founded  upon  fuch  poiTeiTion  and  in- 
tention, ought  alfo  to  ceafe  of  courfe.  For,  naturally  fpeak- 
ing,  the  inftant  a  man  ceafes  to  be,  he  ceafes  to  have  any 
dominion  :  elfe,  if  he  had  a  right  to  difpofe  of  his  acquifi- 
tions  one  moment  beyond  his  life,  he  would  alfo  have  a 
right  to  direct  their  difpofal  for  a  million  of  ages-  after  him  ; 
which  would  be  highly  abfurd  and  inconvenient.  All  pro- 
perty mult  therefore  ceafe  upon  death,  confidering  men  as 
abfolute  individuals,  and  unconnected  with  civil  fociety : 
for  then,  by  the  principles  before  eftabliihed,  the  next 
immediate  occupant  would  acquire  a  right  in  all  that  the 
deceafed  pofTened.  But  as,  under  civilized  governments 
which  are  calculated  for  the  peace  of  mankind,  fuch  a  con- 
stitution would  be  productive  of  endlefs  disturbances,  the 
unrrerfal  law  of  almofl:  every  nation  (which  is  a  kind  of 
secondary  law  of  nature)  has  either  given  the  dying  per- 
fon  a  power  of  continuing  his  property,  by  difpoling  of 
his  poneiTions  by  will;  or,  in  cafe  he  neglects  to  difpofe 
of  it,   or  is  not  permitted  to  make    any   difpofition  at  all, 
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the  municipal  law  of  the  country  them  fleps  in,  and  declares 
who  mail  be  the  fucceifor,  reprefentative,  or  heir  of  the  de- 
ceafed  ;  that  is,  who  alone  mall  have  a  right  to  enter  upon 
this  vacant  porTefiion,  in  order  to  avoid  that  confuiion,  which 
its  becoming  again  common  would  occafion  (j).  And  farther, 
in  cafe  no  teflament  be  permitted  by  the  law,  or  none  be 
made,  and  no  heir  can  be  found  fo  qualified  as  the  law  re- 
quires, frill,  to  prevent  the  robuft  title  of  occupancy  from  a- 
gain  taking  place,  the  doclrine  of  efcheats  is  adopted  in  alrnofr. 
every,  country ;  whereby  the  lbvereign  of  the  irate,  and 
thofe  who  claim  under  his  authority,  are  the  ultimate  heirs, 
and  fucceed  to.  thofe  inheritances,  to  which  no  other  title  can 
be  formed. 

The  right  of  inheritance,  or  defcent  to  the  children  and  re- 
lations of  the  deceafed,  feems  to  have  been  allowed  much  earli- 
er than  the  right  of  devifmg  by  teftament.  We  are  apt  to  con- 
ceive at  firfi:  view  that  it  has  nature  en  its  fide  ♦  yet  we  often  mif- 
take  for  nature  what  we  find  eftablifhed  by  long  and  inveterate, 
cuftom.  It  is  certainly  a  wife  and  effectual,  but  clearly  a  politi- 
cal, efiahliihment ;  fmce  the  permanent  right  of  property  vett- 
ed m  the  anceilor  hirnfelf,  was  no  natural,  but  merely  a  civlly 
right.  It  is  true,  that  the  tranfmiilion  of  one's  pofieflions  to 
potterity  has  an  evident  tendency  to  make  a  man  a  good  citizen 
and'  a  ufefui  member  of  fociety  :  it  fets  the  pafiions  on  the  fide 
of  duty,  and  prompts  a  man  to  deferve  well  of  the  public, 
when  he  is  fure  that  the  reward  of  his  fervices  will  not  die 
with  hirnfelf,  but  be  tranfmitted  to  thofe  with  whom  he  is  con- 
nected by  the  cleared:  and  moft  tender  affections.  Yet,  reason- 
able as  this  foundation  of  the  right  of  inheritance  may  feera, 
it  is  probab]e  that  its  immediate  original  arofe  not  from 
fpeculations  altogether  fo  delicate  and  refined  ;  and,  if  not 
from  fortuitous  circumflances,  at  leafc  from  a  plainer  and 
more  fimple  principle.  A  man's  children  or  neareft  rela- 
tions are  ufually    about  him   on   Hi's   death-bed,    and   are  the 

(j)  It  is  principally  jo  prevent  a-  death  of  either,  the  inheritance 
rv  vacancy  of  po.Teiilon.  that  the  does  not  fo  properly  defcend,  as 
civil  la-sr  conflders  father  and  fon  continue  in  the  hands  of  the  furvi- 
as   one   psrfon;  lo   that   upon  the     vor.     Ff.  28.  2;  si. 
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earlierr.  witneffes  of  his  deceafe.  They  became  therefor© 
generally  the  next  immediate  occupants,  till  at  length  in 
procefs  of  time  this  frequent  ufage  ripened  into  general  law. 
And  therefore  alfo  in  the  earlieft  ages,  on  failure  oi  children* 
.a  man's  fervants  horn  under  his  roof  were  allowed  to  be  his 
heirs  ;  being  immediately  on  the  fpot  when  he  died.  or 
we  find  the  old  patriarch  Abraham  exprefsly  declaring  ir 
€i  fmce  God  had  given  him  no  feed,  his  :  EHezer, 

"  one  born  in  his  houfe,   was  his  heir  (k)." 

While  property  continued  only  for  life,   teuam 
ufelefs  and    unknown ;    and,    when    it  became  .  inheritable^ 
the    inheritance   wras  long  indefeafible,    and  the  chil 
heirs  at  law   were   incapable    of  exclufion  by  will.     Ti' 
length  it  was  found,    that  fo  nricl  a  rule  of  inheritance  rr 
heirs  diiobedient  and  headfirong,  defrauded  creditors  of  their 
juft  debts,    and  prevented  many  provident  fathers  from 
viding  or  charging  their  efhrtes  as   the  exigence  of  theii 
milies  required.      This  introduced  pretty  generally  the  r. 
of  difpofing   one's  property,   or   a  gart   of  it  by  ieftamt   ■ , 
that   is,   by   written    or    oral    inftruclions  properly  iviinejfed 
and  authenticated,  according  to  the  pleafure  of  the  deceafed  5 
which  we  therefore  emphatically  ftile  his  will.     This  was  e- 
ftabliihed  in  fome  countries  much  later  than  in  others.     With 
us   in   England,    till  modern  times,    a  man  could  only  difpofe 
of  one  third  of  his  moveables  from  his  wife   and   children : 
and,    in  general,   no  will  was  permitted  of  lands  till  the  reign 
of  Henry  the  eighth  ;    and  then   only  of  a    certain  portion  : 
for  it  was  not  till  after  the  reftoration  that  the  power  of  de- 
trHing  real  property  became  fo  univerfal  as  at  prefent. 

Wills  therefore  and  teihrments,  rights  of  inheritance 
and  fucceffions;  are  all  of  them  creatures  of  the  civil  or 
municipal  laws,  and  accordingly  are  in  all  refpecls  regu- 
lated by  them;  every  diftinft  country  having,  different 
ceremonies  and  requifites  to  make  a  teftament  completely 
valid :  neither  does  any  thing  vary  more  than  the  right  of 
inheritance     under     different    national    efiablilhments.       In 

(k)  Gen.  xv.  3. 
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England  particularly,  this  diverfity  is  carried  to  fuch  a 
iencth,  as  if  it  had  been  meant  to  point  out  the  power  of 
the  laws  in  regulating  the  fucceliion  to  property,  and  how 
futile  every  claim  mult  be  that  has  not  its  foundation  in 
the  pofitive  rules  cf  the  (late.  In  perfonal  eftates  the  fa- 
ther may  fucceed  to  his  children:  in  landed  property  he"|  , : 
never  can  be  their  immediate  heir,  by  any  the  rempteft  J 
podibility  :  in  general  only  the  eldeft  fon,  in  fome  places 
only  the  youngeft,  in  others  all  the  fons  together,  have  a 
right  to  fucceed  to  the  inheritance  :  in  real  eftates  males 
are  preferred  to  females,  and  the  eldeft  male  will  ufualiy 
exclude  the  reft  :  in  the  divifion  of  perfonal  eftates,  the 
females  of  equal  degree  are  admitted  together  with  the 
males,   and  no- right  of  primogeniture  is  allowed. 

This  one  confideration  may  help  to  remove  the  fcruples 
of  many  well-meaning  perfons,  who  fet  up  a  miftaken. 
confcience  in  oppoiltion  to  the  rules  of  law.  If  a  man  dif-  • 
inherits  his  fon,  by  a  will  duly  executed,  and  leaves  his 
eftate  to  a  ftranger,  there  are  many  who  confider  this  pro- 
ceeding as  contrary  to  natural  juftice:  while  others  fo  fcFU-f 
puloufly  adhere  to  the  fuppofed  intention  of  the  dead,  that 
if  a  will  of  lands  be  attefted  by  only  two  witneiTes  inftead  V 
of  tkrer,  which  the  law  requires,  they  are  apt  to  imagine  5 
that  the  heir  is  bound  in  confcience  to  relinquiih  his  title 
to  the  devifee.  But  both  of  them  certainly  proceed  upon. 
very  erroneous  principles :  as  if,  on  the  one  band,  the 
fon  had  by  nature  a  right  to  fucceed  to  his  father's  lands  ; 
©r  as  if,  on  the  other  hand,  the  owner  was  by  nature  in- 
titled  to  direct  the  fucceifion  of  his  property  after  his  own 
deceafe.  Whereas  the  law  of  nature  fuggefts,  that  on  the 
death  of  the  DOiTeiTor  the  eftate  mould  again  become 
common,  and  be  open  to  the  next  occupant,  unlets  ether- 
wife  ordered  for  the  fake  of  civil  peace  by  the  poiliive  law 
of  fociety.  The  pofitive  law  cf  focrety,  which  is  with  us 
the  municipal  law  of  England,  directs  it  to  veft  in  fuch 
perfon  as  the  laft  proprietor  mall  by  will,  attended  with 
certain  requifites,  appoint ;  and,  in  defect  of  fuch  ap- 
pointment,   to   go   to   fome   particular   perfon,    who,    from 
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the  reCult  of  certain  local  constitutions,  appears  to  be 
heir  at  law.  Hence  it  follows,  that,  where  the  appoint- 
ment is  regularly  made,  there  cannot  be  a  ihadow  of  right 
in  any  one  but  the  perfon  appointed  :  and,  where  the  ne- 
celfary  requifites  are  omitted,  the  right  of  the  heir  is  equally 
ftrong,  and  built  upon  as  iblid  a  foundation,  as  the  right  of 
the  devifee  would  have  been,  iuppoiing  fuch  requifites 
were  observed. 

But,  after  all,  there  are  fome  few  things  which  not- 
withftariding  the  general  introduction  arid  continuance  of 
property,  inuft  ftill  unavoidably  remain  in  common  ;  be- 
ing fuch  wherein  nothing  but  an  ufjfructuary  property  is 
capable  of  being  had  ;  and  therefore  they  ftill  belong  to  the 
iirft  occupant,  during  the  time  he  holds  poffei'iion  of  them, 
and  no  longer.  Such  (among  others)  are  the  elements  of 
light,  air,  and  water  ;  which  a  man  may  occupy  by  means 
of  his  windows,  his  gardens,  his  mills,  and  other  conve- 
niences :  fuch  alio  are  the  generality  of  thofe  animals 
which  are  faid  to  be  ferae  yiaturae,  or  of  a  wild  and  untame- 
able  difpbfition  ;  which  any  man  may  feife  upon  and  keep 
for  his  own  life  or  pleafure.  All  thefe  things,  fo  long  as 
they  remain  in  pofTeffion,  every  man  has  a  right  to  enjoy 
without  difturbance ;  but  if  once  they  efcape  from  his  cu- 
stody, or  he  voluntarily  abandons  the  ufe  of  them,  they 
return  to  the  common  flock,  and  any  man  elfe  has  an 
equal  right  to  feife  and  enjoy  them  afterwards. 

Again  ;  there  are  other  things,  in  which  a  permanent 
property  may  fubfjft,  not  only  as  to  the  temporary  ufe,  but 
alfo  the  folid  fubhftance  ;  and  which  yet  would  be  frequent- 
ly found  without  a  proprietor,  had  not  the  wifdom  of  the 
law  provided  a  remedy  to  obviate  this  inconvenience.  Such 
are  forefts  and  other  wafte  grounds,  which  were  omitted 
to  be  appropriated  in  the  general  diftributidsi  of  lands  ; 
fuch  alfo  arc  wrecks,  eftrays  and  that  fpecies  of  wild  ani- 
mals, which  the  arbitrary  conftitutions  of  poiltive  law  have 
diftinguilhed  from  the  reft  by  the  well-known  appellation 
of    game.       With    regard    to   thefe   and   fome   others,     as 

dif- 
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difturbances  and  quarrels  would  frequently  arife  among  in- 
dividuals, contending  about  the  acquifition  of  this  fpecies 
of  property  by  ririt  occupancy,  the  law  has  therefore  wife- 
ly cut  up  the  root  of  diflentiori,  by  veiling  the  things 
themfelves  in  the  fovereign  of  the  ftate  ;  or  elfe  in  his  re- 
preientatives,  appointed  and  authorized  by  him,  being 
uiualiy  the  lords  of  manors.  And  thus  the  legiflature  of 
England  has  univerfally  promoted  the  grand  ends  of  civil 
fociety,  the  peace  and  fecurity  of  individuals,  by  fteadily 
purfuing  that  wife  and  orderly  maxim,  of  afligning  to 
every  thing  capable  of  ownership  a  legal  and  determinate, 
owner. 


Chapter 
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Chapter  the  second. 

&f  REAL  PROPERTY  ;    and,  fIust 

CORPOREAL    HEREDITAMENTS. 


HE  objects  of  dominion  or  property  are  things ,  as 
contradiftinguiihed  from  perfons  .♦  and  things  are  by 
the  law  of  England  diftributed  into  two  kinds  ;  things  real, 
and  things  -perfonaL  Things  real  are  fuch  as  are  perma- 
nent fixed,  and  immoveable,  which  cannot  be  carried  out 
of  their  place  ;  as  lands  and  tenements  :  things  perfonal 
are  goods,  money,  and  all  other  moveables  ;  which  may 
attend  the  owner?s  perfon  wherever  he  thinks  proper  to  go. 

In  treating  of  thirigs  real,  let  us  confider,  iirft,  their 
feveral  forts  or  kinds  ;  iecondly,  the  tenures  by  which  they 
may  be  holden  ;  thirdly,  the  eftates  which  may  be  had  in 
them  ;  and,  fourthly,  the  title  to  them,  and  the  manner 
of  acquiring  and  lofing  it. 

First,  with  regard  to  their  feveral  forts  or  kinds, 
tilings  real  are  ufually  fetid  to  confiM:  in  lands,  tene- 
ments, or  hereditaments.  Land  comprehends  all  things 
of  a  permanent,  fubftantial  nature  ;  being  a  word  of  a 
very  extenfive  fignification,  as  will  prefently  appear  more 
at  large.  Tenement  is  a  word  of  fall  greater  extent  ;  and 
though    in    its    vulgar    acceptation    it    is    only   applied    to 

.  lioufes 
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houfes  and  other  buildings,  yet  in  its  original,  proper,  and 
legal  fenfe  it  iignifies  every  thing  that  may  be  holden,  pro- 
vided it  be  of  a  permanent  nature  •  whether  it  be  of  a  fub- 
ftaritial  and  feiifible,  or  of  an  unfubftantial  ideal  kind.  Thus 
liberum  tenementum,  franktenement,  or  freehold,  is  appli- 
cable not  only  to  lands  and  other  folid  obje&s,  but  alio  to 
offices,  rents  commoils,  and  the  like  (a) :  and  as  lands  and 
houfes  are  tenements,  fo  is  an  advowfcn  a  tenement  •  and  a 
franchife,  an  office,  a  right  of  common,  a  peerage, .  ox  other 
property  of  the  like  .  unfubitantial  kind,  are,  all  of  them, 
legally  fpeaking,  tenements  (b).  But  an  hereditament,  fays 
fir  Edward  Coke  (c),  is  by  much  the  largeft  and  mofl  coin- 
preKenfive  expreflion  ;  for  it  includes  not  only  lands  and  te- 
nements, but  whatfoever  maybe  inherited,  be  it  corporeal, 
or  incorporeal,  real,  perfonal,  or  mixed.  Thus  an  heir 
loom,  or  implement  of  furniture  which  by  cuftom  defcends 
to  the  heir  together  with  an  houfe,  is  neither  land,  nor  tene- 
ment, but  a  mere  moveable;  yet,  being  inheritable,  is 
comprized  under  the  general  word,  hereditament:  and  fd 
a  condition,  the  benefit  of  which  may  defcend  to  a  man  from 
his  anceftor,  Is  alfo  an  hereditament  (d). 

Hereditaments  then,  to  ufe  the  large  ft  expreflion,  are 
bf  two  kinds,  corporeal,  and  incorporeal.  Corporael  con- 
fift  of  fuch  as  affect  the  fenfes;  fuch-asmay  be  fe en  and 
handled  by  the  body:  incorporeal  are  not  the  object  of  fen*. 
fation,  can  neither  be  feen  nor  handled,  are  creatures  of  the 
mind,  and  exift  only  in  contemplation. 

Corpo?vEAL  hereditaments  conilfl  wholly  of  fubftantial 
and  .permanent  objects;  all  which  may  be  comprehended 
under  the  general  denomination  of  land  only.  For  land, 
fays  fir  Edward  Coke  (e),  comprehendeth  in  its  legal .  fig- 
riifkation  any  ground,  foil,  or  earth  whatfoever ;  as  arable, 
meadows,  paitures,  woods,  moors,  waters,   marilhes,   furzes, 

(a)  Co.  Litt.  6. 

(b)  Ibid.  19.  20. 

Vol.  II, 


(c)  1  In  ft.  6. 

(e)   I   Inft  4- 

(d)  3  Rep.  2. 
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and  heath.  It  legally  includeth  alfo  all  caftles,  houfes,  and 
other  buildings:  for  they  confift,  faith  he,  of  two  things; 
land;  which  is  the  foundation ;  and  Jrruclure  thereupon :  fo 
that,  if  I  convey  the  land  or  ground,  the  ftrudure  or  build- 
ing paiTeth  therewith.  It  is  obfervable  that  water  "is  here 
mentioned  as  a  fpecies  of  land,  which  may  feem  a  kind  of 
folecifm ;  but  fuch  is  the  language  of  the  law  :  and  I  can- 
not bring  an  action  to  recover  pofTeilion  of  a  pool  or  other 
piece  of  water,  by  the  name  of  water  only ;  either  by  calcu- 
lating its  capacity,  as,  for  fo  many  cubical  yards ;  or,  by  fu- 
perficial  meafure,  for  twenty  acres  of  water ;  or  by  general 
defcripticn,  as  for  a  pond,  a  water-courfe,  or  a  rivulet :  but 
I  mud  bring  my  action  for  the  land  that  lies  at  the  bottom, 
and  muft  call  it  twenty  acres  of  land  covered  with  water  (f ). 
For  water  is  a  moveable,  wandering  thing,  and  mult  of  ne- 
ceility  continue  common  by  the  law  of  nature ;  fo  that  I  can 
only  have  a  temporary,  tranfient,  ufufrucluary  property  there- 
in: wherefore  if  a  body  of  water  runs  out  of  my  pond  into 
another  man's,  I  have  no  right  to  reclaim  it.  But  the  land, 
which  that  water  covers,  is  permanent,  fixed,  and  immove- 
able :  and  therefore  in  this  I  may  have  a  certain,  fubftantial 
property;  of  which  the  lav/  will  take  notice,  and  not  of  the 
other.. 

Land  hath  alfo,  in  its  legal  fignificatibn,  and  indefinite 
extent,  upwards  as  well  as  downwards.  Citjus  eft  folum,  ejus 
eft  ufque  ad  ccelum,  is  the  maxim  of  the  law,  upwards ;  there- 
fore, no  man  may  erect  any  building,  or  the  like,  to  over- 
hang another's  land:  and,  downwards,  whatever  is  in  a  di- 
rect line  between  the  furface  of  any  land,  and  the  centre  of 
the  earth,  belongs  to  the  owner  of  the  furface;  as  is  eveiy 
day's  experience  in  the  mining  countries.  So  that  the  word 
"  land"  includes  not  only  the  face  of  the  earth,  but  every 
thing  under  it,  or  over  it.  And  therefore  if  a  man  grants  all 
his  lands,  he  grants  thereby  ail  his  mines  of  metal  and  other 
foflils,  his  woods,  his  waters,  and  his  houfes,  as  well  as  his 
fields   and  meadows.     Not  but  the  particular  names  of  the 

(f)   Brownl.   142. 

things 
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things  are  equally  fufficient  to  pafs  them,  except  in  the  in- 
stance of  water ;  by  a  grant  of  which,  nothing  paifes  but  a 
right  of  fifliing  (g) :  but  the  capital  diftin&ion  is  this  ;  that  by 
the  name  of  a  caftle,  meffuage,  toft,  croft,  or  the  like,  no- 
thing elfe  will  pafs,  except  what  falls  with  the  utmoft  propri- 
ety under  the  term  made  ufe  of;  but  by  the  name  of  land, 
which  is  nomen  generaliffimum,  every  thing  terfeftrial  will 
pafs  (h). 

(g)  Co.  Lltt.  4.  («)  Co.  Lkt.  A>  5>  &       , 
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Chapter    the    third. 


Of    INCORPOREAL   HEREDITAMENTS. 


,\  N  incorporeal  hereditament  is  a  right  inning  out  of  a 
-E^-  thing  corporate  (whether  real  or  perfonal)  or  con- 
cerning, or  annexed  to,  or  exercifible  within,  the  fame  (a). 
It  is  not  the  thing  corporate  itfelf,  which  may  confiit  in 
lands,  hoirfes,  jewels,  or  the  like  ;  but  fomething  collateral 
thereto,  as  a  rent  iiioing  out  of  thofe  lands  or  houfes,  or  an 
office  relating  to  thofe  jewels.  In  ihort,  as  the  logicians 
fpealc,  corporeal  hereditaments  are  the  fubftance,  which 
may  be  always  feen,  always  handled  :  incorporeal  heredita- 
ments are  but  a  fort  of  accidents,  which  inhere  in  and  are 
fupported  by  that  fubftance  ;  and  may  belong,  or  not  belong 
to  it,  without  any  vifible  alteration  therein.  Their  exiftence 
is  merely  in  idea  and  abftr  acted  contemplation ;  though 
their  effects  and  profits  may  be  frequently  objecls  of  our 
bodily  fenfes.  And  indeed,  if  we  could  fix  a  clear  notion 
of  an  incorporeal  hereditament,  we  mult  be' careful  not  to 
confound  together  the  profits  produced,  and  the  thing,  or 
hereditament,  which  produces  them.  An  annuity,  for 
initance,'  is  an  incorporeal  hereditament :  for  though  the 
money,  which  is  the  fruit  or  product  of  this  annuity,  is 
doubtlefs  of  a  corporeal  nature,  yet  the  annuity  itfelf,  which 
produces  that  money,  is  a  thing  invifible,  has  only  a  mental 
exiftence,   and  cannot  be  delivered  over  from  hand  to  hand. 

(a)  CorLitt.  19,  20. 

So 
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So  tithes,  if  we  confider  the  produce  of  them,  as  the  tenth 
iheaf  or  tenth  lamb,  feem  to  be  completely  corporeal ;  yet 
they  are  indeed  incorporeal  hereditaments :  for  they,  being 
merely  a  contingent  right,  collateral  to  or  iifuing  out  of  lands, 
can  never  be  the  object  of  fenfe  :  they  are  neither  capable  of 
being  ihewn  to  the  eye,  nor  of  being  delivered  into  bodily  pof- 
fellion. 

Incorporeal  hereditaments  are  principally  of  ten  forts ; 
advowfons,  tithes,  commons,  ways,  offices,  dignities,  franchi- 
fes,  corodies  or  penfions,    annuities,  and  rents. 

I.  Ad  vow  son  is  the  right  of  prefentation  to  a  church, 
or  ecclefiaftical  benefice.  Advowfon,  advocaiio,  iignines 
in  client  dam  recipere,  the  taking  into  protection  ;  and  therefore 
is  fynonymous  with  patronage,  patronaius :  and  he  who  has 
the  right  of  advowfon  is  called  the  patron  of  the  church.  For, 
when  lords  of  manors  firft  built  churches  on  their  own  demef- 
nes,  and  appointed  the  tithes  of  thofe  manors  to  be  paid  to  the 
officiating  miniflers,  which  before  were  given  to  the  clergy  in 
common  (from  whence,  as  was  formerly  mentioned  (b),  arofe 
the  divifion  of  pariihes)  the  lord,  who  thus  built  a  church, 
and  endowed  it  with  glebe  or  land,  had  of  common  right  a 
power  annexed  of  nominating  fuch  minifter  as  he  pleafed  (pro- 
vided he  was  canonically  qualified)  to  officiate  in  that  church 
of  which  he  was  the  founder,  endower,  maintainer,  oc^  in  one 
word,  the  patron  (c). 

This  imtance  of  an  advowfon  will  completely  iiluirrats 
the  nature  of  an  incorporeal  hereditament.  It  is  not  it- 
felf  tire  bodily  pofleilion  of  the  church  and  its  appenda- 
ges ;  but  it  is  a  right  to  give  fome  other  man  a  tide  to 
fuch  bodily  pqiMion.  The  advowfon  is  the  object  of 
neither  the  fight,  nor  the  touch ;  and  yet  it  perpetually 
exifts  in  the  mind's  eye,  and  in  contemplation  of  law.  It 
cannot  be  delivered  from  man    to   man  by    any  vtfible  bo- 

(b)  Vol.  I.   p.  109.  the  church,   appears  alfo  to   have 

(c)  This  orioirial  of  the  j't/s  pa-     been  allowed  in  the  Roman  empire. 
'tfeuatuSj  by  building  and  endowing     Nov.  56,  t.  12.  h  %.   N?v.  11S.  c  .23. 
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dily  transfer,  nor  can  corporal  poffefTion  be  had  of  it.  If 
the  patron  takes  corporal  poifeihon  of  the  church,  the  church- 
yard, the  glebe  or  the  like,  he  intrudes  on  another  man's 
property  ;  for  to  thefe  the  parfon  has  anexclufive  right.  The 
patronage  can  therefore  be  only  conveyed  by  operation  of  law, 
hy  verbal  grant,  either  oral  or  written,  which  is  a  kind  of  in- 
viiible,  mental  transfer  :  and  being  fo  vefted,  it  lies  dormant 
and  unnoticed,  till  occafion  calls  it  forth  ;  when  it  produces  a 
viable,  corporeal  fruit,  by  intitling  fome  clerk,  whom  the  pa- 
tron mall  pleafe  to  nominate,  to  enter  and  receive  bodily  pof- 
feihon of  the  lands  and  tenements  of  the  church. 

Advowsons  are  either  advowfons  appendant ,  or  advowfons 
in  grofs.  Lords  of  manors  being  originally  the  only  founders, 
and  of  courfe  the  only  patrons,  of  churches  (d),  the  right  of 
patronage  or  prefentation,  fo  long  as  it  continues  annexed  to 
the  pofieilion  of  the  manor,  as  fome  have  done  from  the  foun- 
dation of  the  church  to  this  day,  is  called  an  advowfon  appen- 
dant (e)  :  and  it  will  pais,  or  be  conveyed,  together  with  the 
manor,  as  incident  and  appendant  thereto,  by  a  grant  of  the 
manor  only,  without  adding  any  other  words  (f).  But  where 
the  property  of  the  advowfon  has  been  once  feparated  from 
the  property  of  the  manor,  by  legal  conveyance,  it  is  called 
an  advowfon  in  grofs,  or  at  large,  and  never  can  be  appeiv 
dant  any  more  ;  but  is  for  the  future  annexed  to  the  Derfon 
of  its  owner,    and  not  to  his  manor  or  lands  (g). 

Advowsons  are  alfo  either  preventative,  colkitive,  or 
donative  (h).  An  advowfon  preventative  is  where  the  pa- 
tron hath  a  right  of  prefentation  to  the  bilhop  or  ordinary, 
sod  moreover  to  demand  of  him  to  .innitute  his  clerk,  if 
he  find  him  canonically  qualified  :  and  this  is  the  moft 
ufual  advowfon.  An  advowfon  collative  is  where  the 
biihop  and  patron  are  one  and  the  fame  peribn  :  in 
which    cafe   the   bifhop    cannot   prefent    to  himfelf ;    but  he 


(d)  Co.  Litt.  119.  (f )  Co.  Litt.  307.  (h)  Co.  Litt.  120. 

{z)Ibid.  121.  (g)  Ibid.  122. 
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does,  by  the  one  a£  of  collation,  or  conferring  the  benefice, 
the  whole  that  is  done  in  common  cafes,  by  both  prefentation 
and  inftitution.  An  advowfon  donative  is  when  the  king,  or 
any  fubjed  by  his  licence,  doth  found  a  church  or  chapel,  and 
orthins  that  it  mall  be  merely  in  the  gift  or  difpofal  of  the  pa- 
tron ;  fubjecl:  to  his  viiitation  only,  and  not  to  that  of  the  or- 
dinary :  and  vefted  abfolutely  in  the  clerk  by  the  patron's 
deed  of  donation,  without  prefentation,  inftitution,  or  induc- 
tion (i).  This  is  faid  to  have  been  antiently  the  only  way  of 
conferring  ecclefiaftical  benefices  in  England  ;  the  method  of 
inftitution  by  the  biihop  not  being  eftabiiihed  more  early  than 
the  time  of  arch-biihop  Becket  in  the  reign  of  Henry  II  (k). 
And  therefore  though  pope  Alexander  III  (1),  in  a  letter  to 
Becket,  feverely  inveighs  againft  the  parva  cortfuetudo,  as  he 
calls  it,  of  inveftiture  conferred  by  the  patron  only,  this  how- 
ever mews  what  was  then  the  common  ufage.  Others  con- 
tend, that  the  claim  of  the  biihops  to  inftitution  is  as  old  as 
the  firft  planting  of  chriftianity  in  this  ifland  ;  and  in  proof  of 
it  they  allege  a  letter  from  the  Engliih  nobility,  to  the  pope, 
in  the  reign  of  Henry  the  third,  recorded  by  Matthew  Paris 
(m),  which  fpeaks  of  prefentation  to  the  bifnop  as  a  thing  im- 
memorial. The  truth  feems  to  be,  that,  where  the  benefice 
was  to  be  conferred  on  a  mere  layman,  he  was  firft  prefented 
to  the  biihop,  in  order  to  receive  ordination,  who  was  at  li- 
berty to  examine  and  refufe  him  :  but  where  the  clerk  was 
already  in  orders,  the  living  was  ufually  vefted  in  him  by  the 
fole  donation  of  the  patron  ;  till  about  the  middle  of  the 
twelfth  century,  when  the  pope  and  his  biihops  endeavoured 
to  introduce  a  kind  of  feodal  dominion  over  ecclefiaftical  be- 
nefices, and,  in  confequence  of  that,  began  to  claim  and  ex- 
ercife  the  right  of  inftitution  univerfally,  as  a  fpecies  of  fpi- 
ritual  inveftiture. 

However  this  rriay  be,  if,  as  the  law  now  (lands,  the  true 
patron  once  waives  this  privilege  of  donation,  and  prefcnts 
to  the  biihop,   and  his  clerk  is  admitted   and  inftituted,    the 

(i)  Co.  Litt.  344.    '  (1)  Decretal  I   3.  t.  7.  c.  3. 

(k)  Scld.  tith.  c  12.  §.  2.  (m)  A.  D.  1239I 
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advowfon  is  now  become  for  ever  prefentative,  and  ihall  ne- 
ver be  donative  any  more  (n).  For  thefe  exceptions  to 
general  rules,  and  common  right,  are  ever  looked  upon  by 
the  law  in  an  unfavourable  view,  and  conftrued  as  ftrictly  as 
poiiible.  If  therefore  the  patron,  in  whom  fuch  peculiar 
right  refides,  does  once  give  up  that  right,  the  law,  which 
loves  uniformity,  will  interpret  it  to  be  done  with  an  intention 
of  giving  it  up  for  ever  •  and  will  thereupon  reduce  it  to  the 
itandard  of  other  eccleliaitical  livings. 

II.  A  second  fpecies  of  incorporeal  hereditaments  is  that 
pf  tithes  ;  which  are  defined  to  be  the  tenth  part  of  the  in- 
creafe,  yearly  arifing  and  accruing  from  the  profits  of  lands, 
the  flock  upon  lands,  and  the  perfonal  induftry  of  the  inhabi- 
tants.: the  firit  fpecies  being  ufually  called  predial,  as  of  corn, 
grafs,  hops,  and  wood  (o)  ;  the  fecond  mixed,  as  of  wool,, 
milk,  pigs,  <kc.  (p),  confifting  of  natural  products,  but  .nur-, 
tured  and  preferved  in  part  by  the  care  of  man  ;  and  of  thefe 
the  tenth  mud  be  paid  in  grois  :  the  third  -perfonal,  as  of 
■manual  occupations,  trades,  ffiheries,  and  the  like;  and  of  thefe 
only  the  tenth  part  of  the  clear  gains  and  profits  is  due  (q). 

It  is  not  to  be  expected  from  the  nature  of  thefe  general 
commentaries,  that  I  mould  particularly  fpecify,  what  things 
are  tkhable,  and  what  not,  the  time  when,  or  the  manner 
and  proportion  in  which  tithes  are  ufually  due.  For  this  I 
mud  refer  to  fuch  authors  as  have  treated  the  matter  in  de- 
tail :  and  fhall  only  obferve,  that,  in  general,  tithes  are  to  be 
paid  for  every  thing  that  yields  an  annual  increafe,  as  corn, 
hay,  fruit,  cattle,  poultry,  and  the  like ;  but  not  for  any 
thing  that  is  of  the  fubflance  of  the  earth,  or  is  not  of  annu- 
al increafe,  as  flone,  lime,  chalk,  and  the  like  :  nor  for  crea- 
tures that  are  of  a  wild  nature,  or  ferae  "naturae,  as  deer, 
hawks,  &c.  whole  increafe,  fo  as  to  profit  the  owner,  is  no$ 
annual,  but  carnal  (r).  It  will  rather  be  our  bufinefs  to  con- 
fider,   i.    The  original  of  the  right  of  tithes.     2.    In  whom 

(n)   Co.  Litt.  344-   Cro."}ac  63.  (q)   1  Roll.  Abr.  6j6. 

(o)   1  Roil.  Abr.  635.  2ln£.  6,49,         (r)  2  Inft.  651. 

that 
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that  right  at  prefent  fubfifts.     3.   Who  may  be  difcharged, 
either  totally  or  in  part,   from  paying  them. 

1 .  As  to  their  original,  I  will  not  put  the  title  cf  the  cler- 
gy to  the  tithes  upon  any  divine  right  ;  though  fuch  a  right 
certainly  commenced,  and  I  believe  as  certainly  ceafed, 
with  the  Jewiih  theocracy.  Yet  an  honourable  and  compe- 
tent maintenance  for  the  minifters  of  the  gofpel,  is,  undoubt- 
edly, y'ttre  divino  ;  whatever  the  particular  mode  of  that  main- 
tenance may  be.  For,  befides  the  pofitive  precepts  of  the 
new  tcflament,  natural  reafon  will  tell  us,  that  an  order  of 
men,  who  are  feparated  from  the  world,  and  excluded  from 
Other  lucrative  profeffions,  for  the  fake  of  the  reft  of  man- 
kind, have  a  right  to  be  furnifhed  with  the  neceiFaries, 
conveniences,  and  moderate  enjoyments  of  life,  at  their 
expence,  for  whofe  benefit  they  forego  the  ufual  means  of 
providing  them.  Accordingly  all  municipal  laws  have  provi- 
ded a  liberal  and  decent  maintenance  for  their  national  prieils 
or  clergy  :  ours  in  particular  have  eftablifhed  this  of  tithes, 
probably  in  imitation  of  the  Jewiih  law :  and  perhaps,  con- 
sidering the  degenerate  ftate  of  the  world  in  general,  it  may- 
be more  beneficial  to  the  Englifh  clergy  to  found  their  title  on 
the  law  of  the  land,  than  upon  any  divine  right  whatfoever, 
unacknowledged  and  unfupported  by  temporal  fanetions. 

We  cannot  precisely  afcertain  the  time  when  tithes  were 
firft  introduced  into  this  country.  FolTibly  they  were  co^ 
temporary  with  the  planting  of  chriftianity  among  the  Sax- 
ons, by .  Auguilin  the  monk,  about  the  end  of  the  fixth 
century.  But  the  firfl  mention  of  them,  which  I  have  met 
with  in  any  written  Engliih  law,  is  in  a  conflitutional  de- 
cree, made  in  a  fynod  held  /L  D.  786  (s),  wherein  the 
payment  of  tithes  in  general  is  flrongly  enjoined.  This 
canon,  or  decree,  which  at  firfl  bound  not  the  laity,  was 
effectually  confirmed  by  two  kingdoms  of  the  heptarchy, 
In    their  parliamentary   conventions    of    eftates    relpedtive- 

(s)  Seiden.  c  8.  §.  2, 
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ly  confining  of  the  kings  of  Mercia  and  Northumberland,  the 
bifhops,  dukes,  fenators,  and  people.  Which  was  a  few  years 
later  than  the  time  that  Charlemagne  eftabliihed  the  payment 
of  them  in  France  ft),  and  made  that  famous  divifion  of  them 
into  four  parts  ;  one  to  maintain  the  edifice  of  the  church, 
the  fecond  to  fupport  the  poor,  the  third  the  biihop,  and  the 
fourth  the  parochial  clergy  (v). 

The  next  authentic  mention  of  them  is  in  the  foedus  Ed- 
ivardi  et  Guthrunl;  or  the  laws  agreed  upon  between  king 
Guthrun  the  Dane,  and  Alfred  and  his  fon  Edward  the  elder, 
fucceffive  kings  of  England,  about  the  year  900.  This  was 
a  kind  of  treaty  between  thofe  monarchs,  which  may  be  found 
at  large  in  the  Anglo-Saxon  laws  (u) ;  wherein  it  was  necefTa- 
ry,  as  Guthrun  was  a  pagan,  to  provide  for  the  fubfiftence  of 
the  chriftian  clergy  under  his  dominion  ;  and,  accordingly,  we 
find  (w)  the  payment  of  tithes  not  only  enjoined,  but  a  penalty 
added  upon  non- observance  :  which  law  is  feconded  by  thofe 
of  Athelftan  (x),  about  the  year  930.  And  this  is  as  much  as 
can  certainly  be  traced  out,  with  regard  to  their  legal  original. 

1.  We  are  next  to  confider  the  perfons  to  whom  they  are 
due.  And  upon  their  firft  introduction  (as  hath  formerly  been 
obferved)  (y)  though  every  man  was  obliged  to  pay  tithes  in 
general,  yet  he  might  give  them  to  what  priefts  he  pleafed  (z) ; 
which  were  called  arbitrary  confecrations  of  tithes  :  or  he 
might  pay  them  into  the  hands  of  the  biihop,  who  distributed 
among  his  diocefan  clergy  the  revenues  of  the  church,  which 
were  then  in  common  (a).  But,  when  diocefes  were  divided 
into  pariihes,  the  tithes  of  each  pariih  were  alloted  to  its  own 
particular  minifter  ;  firft  by  common  confent,  or  the  appoint- 
ments of  lords  of  manors,  and  afterwards  by  the  written  law 
of  the  land  (b). 

(t)  A.  D.  778.  (x)  cap.  1. 

(v)  Book  I.   cli.  11.  Scld.  c.  6.  §.  (y)  Book  I.   Introd.  §.  4. 

7.   Sp.  of  laws,   b.  31.  c  12,  (z)  2  Inft.  646.    Hob.  296. 

(u)  Wilkins,   pag.  51.  (a)  Seld.  c  9.  §.  4- 

\w)  cap.  6.  (b)  LI.  Edga.  c.  I.  &  2.  Canut.  c.  11. 

How- 
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However,  arbitrary  confecrations  of  tithes  took  place 
ao-ain  afterwards,  and  became  in  general  ufe  till  the  time  of 
ting  John  (c).  Which  was  probably  owing  to  the  intrigues 
of  the  regular  clergy,  or  monks  of  the  Benedictine  and  other 
rules,  under  archbiihop  Dunftan  and  his  iucceuors ;  who 
endeavoured  to  wean  the  people  from  paying  their  dues  to 
the  fecular  or  parochial  clergy,  (a  much  more  valuable  fet 
of  men  than  themfelves)  and  were  then  in  hopes  to  have 
drawn,  by  fanctimonious  pretences  to  extraodinary  purity 
of  life,  all  ecclefiaftical  profits  to  the  coffers  of  their  own  fo- 
-cieties.  And  this  will  naturally  enough  account  for  the 
number  and  riches  of  the  monasteries  and  religious  hpufes; 
which  were  founded  in  thofe  days,  and  which  were  fre- 
quently endowed  with  tithes.  For  a  layman,  who  was  ob- 
liged to  pay  his  tithes  fomewhere,  might  think  it  good  po- 
licy to  erect  an  abbey,  and  there  pay  them  to  his  own 
monks :  or  grant  them  to  fome  abbey  already  erected ;  flnce 
for  this  dotation,  which  really  coft  the  patron  little  or  no- 
thing, he  might,  according  to  the  fuperflition  of  the  times 
have  malfes  for  ever  fung  for  his  foul.  But,  in  procefs  of 
years,  the  income  of  the  poor  laborious  parifti  priefls  being 
fcandaloufly  reduced  by  thefe  arbitrary  confecrations  of  tithes, 
it  was  remedied  by  pope  Innocent  the  third  (d)  about  the 
year  1200  in  a  decretal  epiftle,  fent  to  the  archbiihop  of 
Canterbury,  and  dated  from  the  palace  of  Lateran:  which 
has  occailoned  fir  Henry  Hob  art  and  others  to  miftake  it  for 
a  decree  of  the  council  of  Lateran  held  A.  D.  11 79,  'which 
only  prohibited  what  was  called  the  infeodation  of  tithes, 
or  their  being  granted  to  mere  laymen  (e)  ;  whereas  this 
letter  of  pope  Innocent  to  the  archbiihop  enjoined  the 
payment  of  tithes  to  the  parfons  of  the  refpective  parities 
where  every  man  inhabited,  agreeable  to  what  was  after- 
wards directed  by  the  fame  pope  in  other  countries  (f). 
This  epiftle,  fays  fir  Edward  Coke  (g),  bound  not  the 
lay  fubjects  of  this  realm  ;  but,   being  reafonable  and  jui% 


(c)  Seidell,  c.  11.  (e)  Decretal  I.  3.    t.   30.  c  V 

(d)  Opera    Innacent.   III.   torn.  2.         (f)  Ibid,  c  26. 
?"£>  453.  (g)  2  Inft.  641. 


(and 
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(and,  he  might  have  added,  being  correfpondent  to  the  ?,n- 
tient  law)  it  was  allowed  of,  and  fo  became  lex  terrae.  This 
put  an  effectual  flop  to  all  the  arbitrary  confec ;.,.,.:  of 
tithes  ;  except  fome  footfteps  which  ftill  continue  in  thofe 
portions  of  tithes,  which  the  parfon  of  one  pariih  hath, 
though  rarely,  a  right  to  claim  in  another  :  for  it  is  nov-r  :  li- 
verfaily  held  (h),  that  tithes  are  due,  of  common  right,  to 
the  parfon  of  the  pariih,  unlefs  there  be  a  fpeciai  exemption. 
This  parfon  of  the  pariih,  we  have  formerly  feen  (i),  may 
be  either  the  actual  incumbent,  or  elfe  trie  agpropi  iatpr  of 
the  benefice  :  appropriations  being  a  method  of  endowing 
monafteries,  which  feems  to  have  been  deviled  by  the  regu- 
lar clergy,  by  way  of  fubftitution  to  arbitrary  coniecr ations  of 
tithes  (k). 

3«  We  obferved  that  tithes  are  due  to  the  parfon  of  com-> 
mon  right,  unlefs  by  fpeciai  exemption  :  let  us  therefore  fee, 
thirdly,  who  may  be  exempted  from  the  payment  of  tithes, 
and  how.  Lands,  and  their  occupiers,  may  be  exempted  or 
difcharged  from  the  payment  of  tithes,  either  in  part  or  to- 
tally, nrft,  by  a  real  composition  ;  or,  fecondly,  by  cuftom  or 
jpreicription. 

First,  a  real  compofition  is  when  an  agreement  is  made 
between  the  owner  of  the  lands,  and  the  parfon  or  vi- 
car, with  the  confent  of  the  ordinary  and  the  patron,  that 
fuch  lands  mail  for  the  future  be  difcharged  from  payment 
cf  tithes,  by  reafen  of  fome  land, or  other  real  recompenfe 
given  to  the  parfon,  in  lieu  and  fatisfaction  thereof  (1). 
This  was  permitted  by  law,  becaufe  it  was  fuppofed  that 
the  clergy  would  be  no  lofers  by  fuch  compofitions ;  fmce 
the  confent  of  the  ordinary,  whofe  duty  it  is  to  take  care  of 
the  church  in  general,  and  of  the  patron,  whofe  intereft  it  is 
to  protect  that  particular  church,  were  both  made  necefFary 
to  render  the  compofition  effectual :  and  hence  have  arifen 
all  fuch  compofitions  as  exift  at  this  day  by  force  of  the  com. 
mon  law.     But,    experience  mewing  that  even  this  caution 

(li)'Regift;  46.  Hob.  296.  right  to  all  the  tithes.    See  book  I; 

("i)  Book  I.  pa^.  372.  pag.  no. 

(k)  In  extraparochial  places  the  (1)    2    Inft.    49^    P.egift.    38.     13 

king  by  his  royal  prerogative,  has  a  Rep.  42. 

was 
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was  ineffectual,  and  the  poffefiions  of  the  church  being,  by 
this  and  other  means,  every  day  diminilhed,  the  difabling  fta-' 
tute  13  Eliz.  c.  10.  was  made;  which  prevents,  among  other 
fpiritual  perfons,  all  parfons  and  vicars  from  making  any  con- 
veyances of  the  eftates  of  their  churches,  other  than  for 
three  lives  or  twenty  one  years.  So  that  now,  by  virtue  of 
this  ftatute,  no  real  compofition  made  fince  the  13  Eliz.  is 
good  for  any  longer  term  than  three  lives  or  twenty  one  years 
though  made  by  confent  of  the  patron  and  ordinary  :  which 
has  indeed  effectually  demolimed  this  kind  of  trarTick  •  fuch 
compofitions  being  now  rarely  heard  of,  unlefs  by  authority  of 
parliament. 

Secondly,  a  difcharge  by  cuflom  or  prefcription,  is  where 
time  out  of  mind  fuch  perfons  or  fuch  lands  have  been,  either 
partially  or  totally,  difcharged  from  the  payment  of  tithes, 
And  this  immemorial  ufage  is  binding  upon  all  parties,  as  it  is 
in  its  nature  an  evidence  of  universal  confent  and  acquiescence ; 
and  with  reafon  fuppofes  a  real  compofition  to  have  been  for- 
merly made.  This  cuftom  or  prefcription  is  either  de  mod'} 
decimandiy  or  de  non  dectmando. 

A  modus  dechnandl,  commonly  called  by  the  jfimple  name 
of  a  modus  only,  is  where  there  is  by  cuflcm  a  particular 
manner  of  tithing  allowed,  different  from  the  general  law  of 
taking  tithes  in  kind,  which  are  the  adual  tenth  part  of  the 
annual  increafe.  This  is  fometimes  a  pecuniary  compenfa- 
tion,  as  twopence  an  acre  for  the  tithe  of  land  :  fometimes  it 
is  a  compenfation  in  work  and  labour,  as  that  the  parfon  mall 
have  only  the  twelfth  cock  of  hay,  and  not  the  tenth,  in 
conllderation  of  the  owner's  making  it  fof  him  :  feme- 
times,  in  lieu  of  a  large  quantity  of  crude  or  imperfect 
tithe,  the.  parfon  mall  have  a  lefs  quantity,  when  arrived  to- 
greater  maturity,  as  a  couple  of  fowls  in  lieu  of  tithe  eggs  ; 
and  the  like.  Any  means,  in  fhort,  whereby  the  general 
law  of  tithing  is  altered,  and  a  new  method  of  taking  them 
is  introduced,  is  called  a  modus  detimanjl,  or  fpeclal  manner 
ef  tithing. 


3° 
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To  make  a  good  and  fufFicient  modus,  the  following  rules 
m.uft  be  obferved.  i.  It  rauft  be  certain  and  Invariable  (m), 
for  payment  of  different  fums  will  prove  it  to  be  no  modus, 
that  is,  no  original  real  compofition  ;  becaufe  that  muft 
have  been  one  and  the  fame,  from  its  firft  original  to  the  pre- 
fent  time.  2.  The  thing  given,  in  lieu  of  tithes,  muft  be 
beneficial  to  the  par  [on,  and  not  for  the  emolument  of  third 
perfins  only  (n)  2  thus  a  modus-,  to  repair  the  church  in  lieu 
of  tithes,  is  not  good,  becaufe  that  is  an  advantage  to  the 
parilh  only ;  but  to  repair  the  chancel  is  a  good  modus ,  for 
that  is  an  advantage  to  the  parfon.  3.  It  muft  be  fome- , 
thing-  different  from  the  thing  compounded  for  (o)  :  one 
load  of  hay,  in  lieu  of  all  tithe  hay,  is  no  good  modus :  for 
no  parfon  would,  bona  fide,  make  a  compofition  to  receive 
lefs  than  his  due  in  the  fame  fpecies  of  tithe  ;  and  therefore 
the  law  will  not  fuppofe  it  poihble  for  fuch  compofition  to 
have  exifted.  4.  One  cannot  be  difcharged  from  payment 
of  one  fpecies  of  tithe,  by  paying  a  modus  for  another  (p)< 
Thus  a  modus  of  1  d.  for  every  milch  cow  will  difcharge  thtf 
tithe  of  milch  kine,  but  not  of  barren  cattle  :  for  tithe  is,  of 
common  right,  due  for  both  ;  and  therefore  a  modus  for  one 
mail  never  be  a  difcharge  for  the  other.  5.  The  recompenfe 
muft  be  in  its  nature  as  durable  as  the  tithes  difcharged 
by  it ;  that  is,  an  inheritance  certain  (q)  :  and  therefore  a 
modus  that  every  inhabitant  of  a  houfe  fhall  pay  4  d.  a  year, 
in  lieu  of  the  owner's  tithes,  is  no  good  modus ;  for  pof- 
fibly  the  houfe  may  not  be  inhabited,  and  then  the  recom- 
penfe will  be  loft.  6.  The  modus  muft  not  be  too  large, 
which  in  law  is  called  a  rank  modus:  as  if  the  real  value 
of  the  tithes  be  60/.  per  annum,  and  a  modus  is  fuggefted 
cf  4c/.  this  'modus  will  not  be  good;  though  one  of  40  jv. 
might  have  been  valid  (r).  For,  in  thefe  cafes  of  prefcrip- 
tive  or  cuftomary  modus %  the  law  ftippofes  an  original 
real  compofition  to  have  been  regularly  made  ;  which  being 
left   by  length   of  time,    the   immemorial  ufage  is   admitted 

(m)  1  Keb.  662.  (P)  Cro-  ™z-  446-  SaUfc  657. 

(n)  1  Roll.  Abr.  649.  ^  2  P'  ^m*'  AbZ' 

[q)  I  Lev.  I  79.  #  II  Mod.  60. 
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as  evidence  to  ihew  that  it  once  did  exift,  and  that  from 
thence  iuch  ufage  was  derived.  Now  time  of  memory  hath 
been  long  ago  afcertained  by  the  law  to  commence  from  the 
feign  of  Richard  the  flrft  (s) ;  and  any  cuftom  may  be  de- 
ftroyed  by  evidence  of  its  non-exiftence  in  any  part  of  the  long 
period  from  his  days  to  the  prefent :  wherefore,  as  this  real 
compofition  is  fuppofed  to  have  been  an  equitable  contract, 
or  the  full  value  of  the  tithes,  at  the  time  of  making  it,  if  the 
modus  fet  up  is  fo  rank  and  large,  as  that  it  beyond  diipute 
exceeds  the  value  of  the  tithes  in  the  time  of  Richard  the 
firfi,  this  modus  is  felo  de  fe  and  deftroys  itfelf.  For,  as  it 
would  be  deftroyed  by  any  direct  evidence  to  prove  ^its  non- 
exiftence  at  any  time  fince  that  aera,  fo  alio  it  is  deftroyed  by 
carrying  in  itfelf  this  internal  evidence  of  a  much  later 
original. 

A  prescription  de  non  dechnando  is  a  claim  to  be  en- 
tirely difcharged  of  tithes,  and  to  pay  no  compenfation  in 
lieu  of  them.  Thus  the  king  by  his  prerogative  is  difchar- 
ged from  all  tithes  (t).  So  a  vicar  fhall  pay  no  tithes  to  the 
rector,  nor  the  rector  to  the  vicar,  for  ecclejia  decimas  no-.i 
folvit  ecclefia  (u).  But  thefe  privileges  are  perfondl  to  both 
the  king  and  the  clergy ;  for  their  tenant  or  kiTee  mall  pay 
tithes  of  the  fame  land,  though  in  their  own  occupation  it 
is  not  tithable.  And,  generally  fpeaking,  it  is  an  eftablilh'- 
ed  rule,  that  in  lay  hands,  modus  de  non  dechnando  non  va- 
let (w).  But  fpiritual  perfons  or  corporations,  as  mona- 
fteries,  abbots,  biihops,  and  the  like,  were  always  capa- 
ble of  having  their  lands  totally  difcharged  of  tithes,  by 
various  ways  (x) :  as,  1.  By  real  compofition:  2.  By 
the  pope's  bull  of  exemption:  3.  By  unity  or  poileffion; 
as  when  the  reitory  of  a  pariih,  and  lands  in  the  fame 
parifh,     both  belonged    to    a    religious   houle,     thofe    lands 

(s)  This  rule  was  adopted,  when 
by  the  ftatute  ofWeftm.  i .  (3  Edw. 
I.  c  39)  the  reign  of  Richard  I.  was 
made  rhe  time  of  limitation  in  a  writ 
of  right.  But,  fin  ce  by  the  ftatute  32 
Hen.  VIII.  c  2.  this  period  (inawrit 
of  right)  hath  been  very  rationally 
reduced  to  fixty  years,  itfeems  un- 
accountable, that  the  date  of  legal 
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Roll.  Abr.  269.  pi.  16. 
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511. 

(u)  Ibid 

•  497. 

(w)  Ibid.  sir. 

(xj  xiob.  5:9. 

Cro.  Jac 

308. 
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were  difcharged  of  tithes  by  this  unity  of  poiTeiiion  :  4.  By  pre- 
fcription; having  never  been  liable  to  tithes,  by  being  always 
in  fpiritual  hands :  5.  By  virtue  of  their  order  ;  as  the  knights 
templars,  cifterciane,  and  others,  whofe  lands  were  privile- 
ged by  the  pope  with  a  difcharge  of  tithes  (y).  Though, 
upon  the  dinolution  of  abbeys  by  Henry  VIII,  moil  of  thefe 
exemptions  from  tithes  would  have  fallen  with  them,  and 
the  lands  become  tithable  again  ;  had  they  not  been  fupport- 
ed  and  upheld  by  the  ftatute  31  Hen.  VIII.  c.  13.  which  en- 
acts, that  all  perfons  who  ihould  come  to  the  poffeflion  of  the 
lands  of  any  abbey  then  diilolved,  ihould  hold  them  free  and 
difcharged  of  tithes,  in  as  large  and  ample  a  manner  as  the 
abbeys  themfeives  formerly  held  them.  And  from  this  original 
have  fprung  all  the  lands  which,  being  in  lay  hands,  do  at 
prefent  claim  to  be  tithe-free  :  for,  if  a  man  can  mew  his 
lands  to  have  been  fuch  abbey  lands,  and  alfo  immemorially 
difcharged  of  tithes  by  any  of  the  means  before-mentioned, 
this  is  now  a  good  prefcription  de  tton  decimando.  But  he 
iiraft  mew  both  thefe  requifites:  for  abbey  lands,  without 
a  fpecial  ground  of  difcharge,  are  not  difcharged  of  courfe  ; 
neither  will  any  prefcription  de  -non  decimando  avail  in  total  dif- 
charge of  tithes,  unlefs  it  relates  to  fuch  abbey  lands. 

III.  Common,  or  right  of  common,  appears  from  its  very 
definition  to  be  an  incorporeal  hereditament  :  being  a  profit 
which  a  man  hath  in  the  land  of  another  ;  as  to  feed  his  beaits, 
to  catch  nih,  to  dig  turf,  to  cut  wood,  or  the  like  (z).  And 
hence  common  is  chiefly  of  four'  forts ;  common-  of  paflure  \ 
of  pifcary,  of  turbary,  and  of  eflovers. 

1.  Common  of  paflure  is  a  right  of  feeding  one's  beads  on 
another's  land  ;  for  in  thofe  waile  grounds,  which  are  ufually 
called  commons,  the  property  of  the  foil  is  generally  in  the 
iord  of  the  manor  ;  as  in  common  fields  it  is  in  the  particular 
tenants.  This  kind  of  common  is  either  appendant,  appur- 
tenant, becaufe  of  vicinage,    or  in  grofs  (a). 

(y)  Z  Pv-ep.  44.  Seld-  tith.  c.  1 3.  $.  2,     (z)  Fiacb, law.  157.    (a)  Co.  Litt.  122. 

Common 
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Common  appendant  is  a  right,  belonging  to  trie  Owners  or 
occupiers  of  arable  land,  to  put  commonable  beads  upon  the 
lord's  wafte,  and  upon  the  lands  of  other  perfons  within  the 
fame  manor.     Commonable  beafts  are  either  beads  of  the 
plough,   or  fu ch  as  manure  the  ground.      This  is  a  matter  of 
moil  univerfal  right ;  and  it  was  originally  permitted  (b),  net 
only  for  the  encouragement  cf  agriculture,  but  for  the  ne- 
cefhty  of  the  thing.     For,  when  lords  of  manors  granted  out 
parcels  of  lands  to  tenants,  for  fervices  either  done  or  to  be 
clonej  thefe  tenants  could  not  plough  or  manure  the  land 
without  beafts  ;  thefe  beafts  could  net  be  fuliaiiled  without 
pafture  ;   and  pafture  could  not  be  had  but  in  the  lord's  waiiesj 
and  on  the  uninclofed  fallow  grounds  of  themfelves  and  the 
ether  tenants.     The  law  therefore  annexed  this  right  cf  com- 
mon, as  infeparably  incident,  to  the  grant  of  the  lands  ;  and 
this  was  the  original  of  common  appendant :  which  obtains  in 
Sweden,  and  the  other  northern  kingdoms,  much  in  the  fame 
manner  as  in  England  (c).     Common  appurtenant  is  where 
the  Owner  Of  land  has  a  right  to  put  in  other  beads,  beildeS 
fuch  as  are  generally  commonable  ;  as  hogs,  goats,  and  the 
like,  which  neither  plough  nor  manure  the  ground.     This> 
not  arifmg  from  the  neceftity  of  the  thing,  like  common  ap- 
pendant, is  therefore  not  of  common  right ;  but  cail  only  be 
claimed  by  immemorial  ufage  arid  prefcription  (d))  which  the 
law  efteems  iumcient  proof  of  a  fpecial  grant  or  agreement 
for  this  purpofe.     Common  becaufe  of  vicinage,   or  neighbour- 
hood, is  where  the  inhabitants  of  two  townihips,  which  lie 
contiguous  to  each  Other,  have   ufuaily  interccmrnoned   with 
one  another  •  the  beads  of  the  one  ftraying  mutually  into  the 
Other's  fields,  without  any  mo'leilatioh  from  either.      This   is 
indeed  only  a  permilTive  right,  intended  to  exciife  what  in 
flriclnefs  is  a  trefpafs  in  both,  and  to  present  a  .multiplicity 
of  fuits  :  and  therefore  either  towfiihip  may  enclofe   and  bar 
out  the  other,  though  they  have  ihtercommunted  time  out  of 
mind.     Neither  hath  any  perfon  of  one  town  a  right   to  put 
his  beafts   originally  into    the   other's  common  ;  but  if  they 

(b)  2  Iiiil.  86.     (c)  Stlerfl.  if  jursSwbti&m.  I.  2.  c.  5.     [&)  Co.  Litt,  122, 
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efcape,  and  dray  thither  of  themfelves,  the  law  winks  at* 
the  trefpafs  (e).  Common  in  grofs,  or  at  large,  is  fucli  as 
is  neither  appendant  nor  appurtenant  to  land,  but  is  annex- 
ed to  a  man's  perfon  ;  being  granted  to  him  and  his  heirs  by 
deed  :  or  it  may  be  claimed  by  prefcriptive  right,  as  by  par- 
fon  of  a  church,  or  the  like  corporation  fole.  This  is  a  fepa- 
rate  inheritance,  entirely  diftkicT:  from  any  landed  property, 
and  may  be  vetted  in  one  who  has  not  a  foot  of  ground  in  the 
manor. 

All  thefe  fpecies  of  pafturable  common,  may  be,  and  u- 
fually  are  limited  as  to  number  and  time  ;  but  there  are  alfo 
commons  without  ftint,  and  which *laft  all  the  year.  By  the 
ftatute  of  Merton  however,  and  other  iubfequent  ftatutes  (f), 
the  lord  of  the  manor  may  enclofe  fo  much  of  the  wafte  a3 
he  pleafes,  for  tillage  or  woodground,  provided  he  leaves; 
common  fufficient  for  fuch  as  are  entitled  thereto.  This 
enclofure,  when  juftinable,  is  called  in  -law  ff  approving  ;'r 
an  antient  expreffion  fignifying  the  fame  as  "  improving  (g).'r 
The  lord  hath  the  fole  mtereft  in  the  foil ;  but  the  intereft. 
©f  the  lord  and  commoner,  in  the  common,  are  looked  upon 
in  law  as  mutual.  They  may  both  bring  actions  for  da- 
mage done,  either  againft  Grangers,  or  each  other  ;  the  lord 
for  the  public  injury,  and.  each  commoner  for  his  private  da- 
mage (h); 

o,  3 .  Common  of  pifcary  is  a  liberty  of  riming  in  another 
man's  waters  ;  as  common  of  turbary  is  a  liberty  of  digging 
turf  upon  another's  ground  (i).  There  is  alfo  a  common  of 
digging  for  coals,  minerals,  ftones,  and  the  like.  All  thefe 
bear  a  reiemblance  to  common  of  pafture  in  many  reipecls  ; 
though  in  one  point  they  go  much  farther  :  common  of  pa- 
fture being  only  a  right  of  feeding  on  the  herbage  and  ve- 
fture  of  the  foil,  which  renews  annually  ;  but  common  of 
turbary,  and  the  reft,  are  a  right  of  carrying  away  the  very 
foil  itfelf. 


(c)  Co.  Litt.  122.  {%)   2  Inft.  474- 

(f)    20  Ken.  III.   c  4-    29  Geo.  II.  (h)   9  Hep.  113. 

c  36*  and  31  Geo.  II.  c.  4*;  (i)  Co.  Litt.   122. 


Com- 
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4,  Common  of  eflovers  (from  eft  offer,  to  furniih)  is  a  libera 
ty  of  takino-  neceffary  wood,  for  the  uie  or  furniture  of  a  houfe 
or  farm,  from  off  another's  eftate.  The  Saxon  word,  bote,  is 
of  the  fame  fignification  with  the  French  efi  overs  ;  and  there- 
fore houfe-bote  is  a  fuffkient  allowance  of  wood,  to  repair,  or 
to  burn  in,  the  houfe  ;  which  latter  is  ibmetimes  called  fire* 
bote  :  plough-bote  and  cart-bote  are  wood  to  be  employed  in 
making  and  repairing  all  inftruments  of  husbandry  :  and  hay- 
bote  or  hedge-bote  is  wood  for  repairing  of  hays,  hedges,  or 
fences.  Thefe  botes  or  eflovers  muit  be  reasonable  ones;  and 
fuch  any  tenant  or  leffee  may  take  off  the  land  let  or  demifed 
to  him,  without  waiting  for  any  leave,  alignment,  or  appoint- 
ment of  the  leflbr,  unlefs  he  be  retrained  by  fpecial  covenant 
to  the  contrary  (k). 

•  These  feveral  fpecies  of  commons  do  all  originally  refute 
from  the  fame  neceflity  as  common  of  pafiure  ;  viz.  for  the 
maintenance  and  carrying  on  of  husbandry  ;  common  of  pif- 
cary  being  given  for  the  fullenance  of  the  tenant's  family ; 
Common  of  turbary  and  fire-bote  for  his  feuel ;  and  houfe- 
bote,  plough-bote,  cart-bote,  and  hedge-bote,  for  repairing 
his  houfe,  his  inftruments  of  tillage,  and  the  neceiTary  fences 
of  his  grounds. 

IV.  A  fourth  fpecies  of  incorporeal  hereditaments  is 
that  of  ways;  or  the  right  of  going  over  another  man's 
ground.  I  fpeak  not  here  of  the  king's  highways,  which 
lead  from  town  to  town  ;  nor  yet  of  common  ways,  lead- 
ing from  a  village  into  the  field  ;  but  of  private  ways,  iri 
which  a  particular  man  may  have  an  intereft  and  a  right, 
though  another  be  owner  of  the  foil.  This  may  be  ground- 
ed on  a  fpecial  permimon  ;  as  when  the  owner  of  the  land 
grants  to  another  a  liberty  of  palling  over  his  grounds,  to  go 
to  church,  to  market,  or  the  like  :  in  which  cafe  the  gift  or 
grant  is  particular,  and  confined  to  the  grantee  alone  ;  it  dies 
with  the  perfon  ;  and,  if  the  grantee  leaves  the  country,  he 
cannot  affign  over  his  right  to  any  other  ;  nor  cas  he  juflify 

(k)  Co.  Lifet.  41, 
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taking  another  perfon  in  his  company  (I).  A  way  may  be 
zlfo  by  prefcription ;  as  if  all  the  owners  and  occupiers  of 
fuch  a  farm  h'a\re  immemorially  nfed  to  profs  another's  ground? 
for  this  immemorial  ufage  fuppofes  an  original  grant,  whereby 
a  right  of  way  thus  appurtenant  to  land  may  clearly  be  cre- 
ated. A  right  of  way  may  alio  arife  b}^  acl  and  operation  of 
law  :  for,  if  a  man  grants  rne  a  piece  of  ground  in  the  mid- 
dle qi  his  field,  he  at  the  fame  time  tacitly  and  impliedly 
gives  me  a  Way  to  come  at  it ;  and  I  may  crofs  his  land  for 
that  purpoie  without  trefpafs  (m).  For  when  the  law  doth 
give  any  thing  to  one,  it  giveth  impliedly  whatfoever  is  ney 
ceiTary  for  enjoying  the  fame  (n).  By  the  law  Gf  the  twelve' 
tables  at  Rome,  where  a  man  had  the  right  of  way  over  an- 
other's  land,  and  the  road  was  out  of  repair,  he  who  had  the 
light  of  way  might  go  over  any  part  cf  the  land  he  pleafed  % 
wdiich  was  the  eftablimed  rule  in  public  as  well  as  private 
Ways.  And  the  law  of  England,  in  both  cafes,  feems  to  cor- 
refpond  with  the  Reman  (o). 

V,  Offices,  which  are  a  right  to  exercife  a  public  or 
private  employment,  and  to  the  fees  and  emoluments 
thereunto  belonging,  are  alfo  incorporeal  hereditaments : 
whether  public,  as  thofe  of  magiflrates  ;  or  private,  as  of 
bailiffs,  receivers,  and  the  like.  For  a  man-  may  have  ai> 
eflate  in  them,  either  to  him  and  his  heirs,  or  for  life,  or 
for  a  term  of  years,  or  during  pleafure  only  :  fave  only  that 
offices  of  public  trull:  cannot  be  granted  for  a  term  of  years, 
especially  if  they  concern  the  adminifl ration  of  juftice,  for 
then  they  might  perhaps  veff.  in  executors  or  adminiftra- 
tors  (p).  Neither  can  any  judicial  office  be  granted  in  re- 
verfion  ;  became,  though  the  grantee  may  be  able  to  per- 
form it  at  the  time  of  the  grant,  yet  before  the  office  fails 
he  may  become  unable  and  infufficient :  but  inlmj  erial 
offices  may  be  for  granted  (q)  ;  for  thofe  may  be  executed 
by  deputy.  Alfo,  by  iTatute  5  and  6  Edw.  VI.  c.  26.  no 
public  office  (hall  be  fold,  under  pain  of  difabiiity  to  difpofe 
of  or  hold  it.     For  the  law  prefumes  that  he,    who  buys  a?; 

(1)  Finch,  law.  31.  2  Show.  28,   r  Jon.  297. 

<m)   Ibid.  63.  (p)  9  Hep-  97. 

(n)  Co.  Lift-  56.  (cj.  II  Rep.  4. 

(o) Lord Raym.  725.- iBroVnL  2;  2. 

office. 
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office,  will  by  bribery,  extortion,   or  other  unlawful  means, 
make  his  pur  chafe  good,    to  the   manifeit  detriment   of  the 

public, 

VI.  Dignities  bear  a  near  relation  to  offices.  Of  the 
nature  of  thefe  we  treated  at  large  in  the  former  book  (r):  ip 
will  therefore  be  here  Sufficient  to  mention  them  as  a  fpecies 
of  incorporeal  hereditaments,  wherein  a  man  may  have  a  pro- 
perty  or  eftate. 

VII.  Franchises  are  a  feventh  fpecies.  Franchife  and  l\t 
berty  are  ufed  as  fynonymous  terms  :  and  their  <Jefinition  is 
(s),  a  royal  privilege,  or  branch  of  the  king's  prerogative, 
iubfuling  in  the  hands  of  a  fubject.  Being  therefore  derived 
from  the  crown,  they  iiiuft  arife  from  the  king's  grant ;  or, 
in  fome  cafes,  may  be  held  by  prefcription,  which,  as  has 
been  frequently  faid,  prefuppofes  a  grant.  The  kinds  of  them 
are  various,  and  almoft  infinite  :  I  will  here  briefly  touch  up- 
on fome  of  the  principal ;  premifmg  only,  that  they  may  be 
vefled  in  either  natural  perfons  or  bodies  politic  ;  in  one  man, 
or  in  many  :  but  the  fame  identical  franchife,  that  has  before 
been  granted  to  one,  cannot  be  bellowed  on  another  ;  for  that 
would  prejudice  the  former  grant  (t). 

To  be  a  county  palatine  is  a  franchife,  vefted  in  a  num- 
ber of  perfons.  It  is  likewife  a  franchife  for  a  number  of 
perfons  to  be  incorporated,  and  fubuft  as  a  body  politic, 
with  a  power  to  maintain  perpetual  fucceinon  and  do  other 
corporate  acts :  and  each  individual  member  of  fuch  cor- 
poration is  alfo  faid  to  have  a  franchife  or  freedom.  Other 
franchifes  are,  to  held  a  court  leet  :  to  have  a  manor  or 
lordihip ;  or,  at  leait,  to  have  a  lurdlhip  paramount :  to 
have  waifs,  wrecks,  eftrays,  treafure-trove,  royal-filh,  for- 
feitures., and  deodands  :  to  have  a  court  of  one's  own,  or 
liberty  of  holding  pleas,  and  trying  caufes:  to  hawe  the 
cognizance  of  pleas ;  which  is  a  itill  greater  liberty,  being 
an  exclufive  right,  fo  that  no  other  court  ihall  try  caufes. 
ariling  within  that  jurifdiction  :  to  have  a  bailiwick,  or  li- 
berty exempt  from  the  fheriff  of  the  county,  wherein  the 
(r)  See  book  I .  ch.  1 2.  (s) -Pinch.  L.  1 64.  (t)  2  floll.  Abr.  1 91  .  Keilw.  1 96. 
C  3  grantee 
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grantee  only,  and  Ins  officers,  are  to  execute  all  procefs •  to 
have  a  fair  or  market  ;  with  the  right  of  taking  toll,  either 
there  or  at  any  other  public  places,  as  at  bridges,  wharfs,  and. 
,the  like  ;  which  tolls  muft  have  a  reafonable  caufe  of  com- 
mencement,  (as  in  confideration  of  repairs,  cr  the  like)  elfe 
the  franchife  is  illegal  and  void  (u)  :  or,  ladly,  to  have  a  fo* 
reft,  chafe,  park,  warren,  or  fiihery,  endowed  with  privileges 
of  royalty ;  which  fpecies  of  franchife  may  require  a  more  mi- 
nute difcuinon. 


As  to  a  foreft:  this,  in  the  hands  of  a  fubjecl,  is  proper- 
ly the  fame  thing  with  a  chafe ;  being  fubject  to  the  common 
lav/,  and  not  to  the  foreft  laws  (v).  But  a  chafe  differs 
from  a  park,  in  that  it  is  not  enclofed,  and  alfo  in  that  a 
man  may  have  a  chafe  in  another  man's  ground  as  well  as. 
his  own  ;  being  indeed  the  liberty  of  keeping  beads  of  chafe 
or  royal  frame  therein,  protected  even  from  the  owner  of 
the  land,  with  a  power  of  hunting  them  thereon.  A  park 
is  an  enclofed  chafe,  extending  only  over  a  man's  own 
grounds,  The  word  park  indeed  properly  fignifies  any  en- 
clofure  ;  but  yet  it  is  not  every  field  or  common,  which  a 
gentleman  pleafes  to  furround  with  a  wall  or  paling,  and 
to  dock  with  a  herd  of  deer,  that  is  thereby  condituted  a 
lecai  park  :  for  the  king's  grant,  or  at  lead  immemorial 
prefcription,  is  neceilary  to  make  it  fo  (w).  Though  now 
the  difference  between  a  real  park,  and  fuch  enclofed 
grounds,  is  in  many  refpe&s  not  very  material :  only  that  it 
is  unlawful  at  common  law  for  any  perfon  to  kill  any  beads 
of  park  or  chafe  (x),  except  inch  as  poiiefs  thefe  franchifes 
of  foreil,  chafe,  or  park.  Free-Barren  is  a  fimilar  franchife, 
erected  for  prefervation  or  cuftody  (which  the  word  figni* 
f~.es)  of  beads  and  fowls  of  warren  (y) :  which,  being  ferae 
naturae,    every  one  had  a  natural  right  to   kill  as  he  could  : 

(u)   2  Inft.  220,  and  wolf,  and   in   a  wore,   all  wild 

(v)  4  Inft.  314.  beafts  of  venary  or  hunting.     (Co. 

(w)  Co.    Li"tt-    233.    2   Inft.    199.  Litt.  233.) 

ir  Rep.  86.  (y)  The  beafts  are  hares,  conies 

(x)  Thefe  are  properly  buck,  doe,  and  roes  :  the  fowls  are  either  cam~ 

fox,  martin,  and  roe;  butMn  a  com-  pe fires,    as    patridges,     rails,    and 

men  and   legal  fenfe  extend  like-  quails;   or fylveftrej,  as  wood-cocks 

wife  to  all  the  beafts  of  the  foreft  :  and    phaefants  ;     or   aquatiles,    as 

which,  beildes.  the  other,   are  rec-  mallards  and  herons.     (Ibid.) 
koned  to  be  hart,  hind,  hare,  bear, 

but 
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but  upon  the  introduction  of  the  for  eft  laws   at  the  Norman 
conqueir,  as  will  be  ihewn  hereafter,  thefe  animals  jbeing  look- 
ed upon  as  royal  game,  and  the  fole  property  of  our  lavage 
inonarchs,  this  franchife  of  freewarren  was  invented  to   pro- 
tect them  ;  by   giving  the  grantee  a  fole  and  exclufive  power 
of  killing  fuch  game-  as  far  as  his  warren   extended,  on  condi- 
tion of  his  preventing  other  perfons.     A  man   therefore  that 
has  the  franchife  of  warren,   is  in  reality  no  more  than  a  royal 
game-keeper  :  but  no  man,  not  even  a  lord  of  a  manor,  could 
by  common  law  juftify  fporting  on  another's  foil,   or  even  on 
his  own,  unlefs  he  had  the  liberty  of  free  warren  (z).      This 
franchife  is  almoft  fallen  into  difregard,  fince  the  new  ftatutes 
for  prefer ving  the   game  ;   the  name  being  now  chiefly  prefer- 
ved  in  grounds  that  are  fet  apart  for  breeding  hares  and  rab-. 
bits.     There  are  many  inftaac.es  of  keen  fportfmen  in  antient 
times,  who  have  fold  their  eftates,  and  referved  the  free  war- 
ren, or  right  of  killing  game,  to  themfelves  ;  by  which  means 
it  comes  to  pafs  that  a  man  and  his  heirs  have  feme  times  free- 
warren over  another's  ground  (a).    K  free  rf fiery ,  or  exclufive 
right  of  fiifaing  in  a  public  river,  is  alio  a  royal  franchife  ;  and 
is  confidered  as  fuch  in  all  countries  where  the  feodal  polity  has 
prevailed  (b)  :   though  the  making  fuch   grants,    and  by  that 
means  appropriating  what  feems  to  be  unnatural  to  reftrain,  the 
ufe  of  running  water,   was   prohibited   for  the  future  by  king 
John's  great  charter,  and  the  rivers   that  were   fenced  in  his 
time  were  directed  to  be  laid  open,  as  well  as  the  foreils  to  be 
difafforefted  (c).      This  opening  was  extended,    by  the  fecond 
(d)  and  third  (e)  charters  of  Henry  III,  to  thofe  alio  that  were 
fenced  under  Richard  I ;  fo  that  a  franchife  of  free  gfhery  opght 
-now  to  be  at  lead  as  old  as  the  reign  of  Henry  II.   This  differs 
from  zfevera!  frihery  :  becaufe  he  that  has  a  feveral  fifhery  mult 
alfobethe  owner  of  the  foil,  which  in  a  free  liiheryisnot  requisite. 
It  differs  alio  from  a  comnon  of  pifcary  before -mentioned,  in  that 

(z)  Salk.   637.  (c)  c.ip.  47-  edit.  Qxon. 

\&)  Bro.  Ahr.  tit.  Warren,  3.  -      (d)  cap,  20. 

(b)Seld.Mi/-.  cl uf.  /.  24.  Dnfrefne.         (ej   9  Hen.  III.-,  c.  16. 
V.  503=  Crag,  de  Jur.  feed.  II.  8.  1  s 
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the  free  nfhery  is  an  exclufive  right,  the  common  of  pifcary 
is  not  fo  :  and  therefore,  in  a  free  fifhery,  a  man  has  a  pro- 
perty in  the  fifh  before  they  are  caught ;  in  a  common  of  pif- 
pary,  not  till  afterwards  (f).  Some  indeed  have  confidered 
2.  free  iiihery  not  as  a  royal  franchife,  but  merely  as  a  private 
grant  of  a  liberty  to  fifh  in  the  fever al  filheries  of  the  grantor 
(g).  But  the  ccnfiderjng  fuch  right  as  originally  a  flower  of 
the  prerogative,  till  reitrained  by  magna  carta,  and  derived 
by  royal  grant  (previous  to  the  reign  of  Richard  I.)  to  fuch  as 
now  claim  it  by  prefcription,  may  remove  fome  difficulties  in, 
refpecl  to  this  matter,    with  which  our  books  are  embaraiTecL 

VIII.  Corodies  are  a  right  of  fuflenance,  or  to  receive 
certain  allotments  of  victual  and  provifion  for  one's  rnainte- 
nance  (h).  In  lieu  of  which  (efpecially  when  due  from  eccle- 
fiaitical  perfons)  a  penfion  or  fum  of  money  is  fometimes  fub? 
ftituted  (i).  And  chefe  may  be  reckoned  another  fpecies  of  in- 
corporeal hereditaments ;  though  not  chargeable  on,  or  Hill- 
ing from,  any  corporeal  inheritance,  but  only  charged  on  the 
per fon  of  the  owner  in  refpect  of  fuch  his  inheritance,  Tq 
thefe  may  be  added, 

IX.  Annuities,  which  are  much  of  the  fame  nature;  only 
that  they  arife  from  temporal,  as  the  former  from  fpiritual, 
perfons.  An  annuity  is  a  thing  very  diftinct  from  a  rent- 
charge,  with  which  it  is  frequently  confounded:  a  rent-charge 
being  a  burthen  impcfcd  upon  and  iiluing  out  of  lands,  where- 
as an  annuity  is  a  yearly  fum  chargeable  only  upon  the  per  fen 
of  the  grantor  (j).  Therefore,  if  a  man  by  deed  grant  to  an- 
other the  fum  of  20/.  per  annum.,  without  expreiiing  out  of 
what  lands  it  mall  iffue,  no  land  at  all  mall  be  charged  with, 
it ;  but  it  is  a  mere  perfonal  annuity  :  which  is  of  fo  little  ac- 
count in  the  law,  that,  if  granted  to  an  eleemofynary  corpora- 
tion, it  is  not  within  the  itatutes  of  mortmain  (k) ;  and,  ye% 
2.  man  may  have  a  rea}  eftate  in  it,  though  his  fecurity  is  mere-, 
ly  perfonal. 

'(£)  F.  N.  B.  S3.   Salk.  637.  (i)  See  Book  I.  ch.  8. 

(ug)  2  Ski.  8,  (j)  Co.  Litt,  144. 

(a)  Finch.  L.  16 ->»  jk)  Ibid.  2. 
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X.  Rents  are  the  laft  fpecies  of  incorporeal  hereditaments. 
The  word,  rent,  or  render,  reditus,  figniiies  a  compenfa- 
fcion,  or  return ;  it  being  in  the  nature  of  an  acknowlege- 
ment  given  for  the  pofleinqn  of  feme  corporeal  inheritance 
(1).  It  is  defined  to  be  a  certain  profit  inning  yearly  out 
of  lands  and  tenements  corporeal.  It  muft  be  a  proft;  yet 
there  is  no  occafion  for  it  to  be,  as  it  uftfalljf  is,  a  funi 
of  money  :  for  ■  ipurs,  capons,  horfes,  corn,  and  other 
matters  may  be  rendered,  and  frequently  are  rendered,  by 
way  of  rent  (m).  It  may  alfo  confift  in  fervices  or  manual 
operations  ;  as,  to  plough  fo  many  acres  of  ground,  to  at- 
tend the  king  or  the  lord  to  the  wars,  and  the  like  ;  which 
fervices  in  the  eye  of  the  law  are  profits.  This  profit  mufl 
alfo  be  certain  ;  or  that  which  may  be  reduced  to  a  certainty 
by  either  party.  It  muft  alfo  iflue  yearly  ;  though  there  is 
no  occafion  for  it  to  iflue  every  fuccelfive  year  ;  but  it  may  be 
referved  every  fecond,  third,  or  fourth  year  (n)  ;  yet,  as  it 
is  to  be  produced  out  of  the  profits  of  lands  and  tenements,  as 
a  recompenfe  for  being  permitted  to  hold  and  enjoy  them,  it 
ought  to  be  referved  yearly,  becaufe  thofe  profits  do  annu- 
ally arife,  and  are  annually  renewed.  It  mud:  iffue  out  of  the 
thing  granted,  and  not  be  part  of  the  land  or  thing  itfelf  j 
wherein  it  differs  from  an  exception  in  the  grant,  which  is  al- 
ways of  part  of  the  thing  granted  (o) .  It  muft,  laflly,  iiiue  out 
of  lands  and  Unements  corporeal ;  that  is,  from  fome  inheri- 
tance whereunto  the  owner  or  grantee  of  the  rent  may  have 
recourfe  to  diftrein.  Therefore  a  rent  cannot  be  referved 
out  of  an  ad  vow  fon,  a  common,  an  office,  a  franchife,  or  the 
like  (p).  But  a  grant  of  fuch  annuity  or  fum  may  operate  as  - 
a  perfonal  contract,  and  oblige  the  grantor  to  pay  the  money 
referved,  or  fubject  him  to  ail  action  of  debt  (q)  ;  though  it 
doth  net  affect  the  inheritance,  and  is  nq  legal  rent  in  contem- 
plation of  law. 

There  are   at  common  law   (r)  three  manner  of  rents  ; 
rent-iervice,   rent-charge,   and  rent-feck.     Ksnt-fervlce  is  fo 

(1)  Co.  Litt.  144.  (o)  Plawd.  13.   8  Rep.  Ju 

(m)  Ibid.   142.  (p)   Co.  Litt.  144. 

\n)  Ibid.  47.  -  (oj  I£i</.  47-  (r)  Litt.   §.213. 

called 
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called  becaufe  it  hath  fome  corporeal  fervice  incident  to  it, 
as  at  the  lead  fealty,  or  the  feodal  oath  of  fidelity  (s).  For, 
if  a  tenant  holds  his  lands  by  fealty,  and  ten  ihillings  rent ; 
or  by  the  fervice  of  ploughing  the  lord's  land,  and  five  ihil- 
lings rent ;  thefe  pecuniary  rents,  being  connected  with 
*  perfonal  fervices,  are  tiierefore  called  rent-fervice.  And 
for  thefe,  in  cafe  they  be  behind,  or  arrere,  at  the  day  ap- 
pointed, the  lord  may  diftrein  of  common  right,  without 
refervino-  any  fpecial  power  of  diftrefs;  provided  he  hath  in 
himfelf  the  reverfion,  or  future  eftate  of  the  lands  and  tene- 
ments, after  the  leafe  or  particular  eftate  of  the  leiTee  or 
grantee  is  expired  (t).  A  rent -charge,  is  where  the  own- 
er of  the  rent  hath  no  future  inter  eft,  or  reverfion  expectant 
ki  the  land  ;  as  where  a  man  by  deed  maketh  over  to  others 
his  whole  eftate  in  fee  fimpie,  with  a  certain  rent  payable 
thereout  and  adds  to  the  deed  a  covenant  or  claufe  of  ,di- 
fSrefs  that  if  the  rent  be  arrere,  or  behind,  it  mall  be  law- 
fill  to  diftrein  for  the  fame.  In  this  cafe  the  land  is  liable 
to  the  diftrefs,  not  of  common  right,  but  by  virtue  of  the 
claufe  in  the  deed  :  and  therefore  it  is  called  a  rent-charge, 
becaufe  in  this  manner  the  land  is  charged  with  a  diftrefs  for 
the  payment  cf  it  (u).  Rent-feck,  rediius  fwcus,  or  barren 
rent  is  in  effecl  nothing  more  then  a  rent  referved  by  deed, 
but  without  any  claufe  of  diftrefs. 

There  are  alfo  other  fpecies  of  rents,  which  are  redu- 
cible to  thefe  three.  Rents  of  ajffe  are  the  certain  eftablifh- 
ed  rents  of  the  freeholders  and  antient  copyholders  of  a 
manor  (w),  which  cannot  be  departed  from  or  varied.  Thofe 
of  the  free-hclders  are  frequently  called  chief  rents,  rediius 
capltales ;  and  both  forts  are  indifferently  denominated  quit 
rents,  qulett  rediius;  becaufe  thereby  the  tenant  goes  quit 
and  free  of  all  other  fervices.  When  thefe  payments  were 
referved  in  fiver  or  white  money,  they  were  antientiy  call- 
ed whiter  enis,  or  hlanch-farms,  rediius  albi  (x)  ;  in  contra- 
diftinction  to  rents,     referved   in  work,   grain,    6c    which 

(s)  Co.  Litt.  142.  (x)  In  Scotland  this  kind  of  final! 

(t)  Litt.  §.  215.  payment is  called  blench-holding,  or 


(u)   Co.  Litt.  143.  rediius  albas  firm*?. 

(w)  2  Inft.   19. 


were 
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were  called  redlttts  mgrt,  or  black-maile  (y).  ifoc^-rent  is  on- 
ly a  rent  of  the  full  value  of  the  tenement,  or  near  it.  A 
fee  farm  rent  is  a  rent-charge  iffuing  out  of  an  eftate  in  fee ; 
of  at  leaft  one  fourth  of  the  value  of  the  lands,  at  the  time  of 
its  refervation  (z) ;  for  a  grant  of  lands,  referving  fo  confider- 
able  a  rent,  is  indeed  only  letting  lands  to  farm  in  fee  firaple 
inftead  of  the  ufual  methods  for  life  or  years. 

These  are  the  general  divifions  of  rent;  but  the  difference 
between  them  (in  refpect  to  the  remedy  for  recovering  them) 
is  now  totally  aboliflied ;  and  all  perfons  may  have  the  like 
remedy  by  diflrefs  for  rent-feck,  rents  of  affile,  and  chief- 
rents,  as  in  the  cafe  of  rents  referved  upon  leafe  (a). 

Rent  is  regularly  due  and  payable  upon  the  land  from 
whence  it  iffnes,  if  no  particular  place  is  mentioned  in  the 
refervation  (b) ;  but,  in  cafe  of  the  king,  the  payment  mure 
be  either  to  his  officers  at  the  exchequer,  or  to  his  receiver 
in  the  country  (c).  And,  flrictly,  the  rent  is  demandable 
and  payable  before  the  time  of  funfet  of  the  day  whereon  it  is 
referved  (d) ;  though  fome  have  thought  it  not  abfolutely  due 
till  midnight  (e). 


ID 


With  regard  to  the  original  of  rents,  fomething  will  be  faid 
the  next  chapter ;  and,  as  to  difrrerles  and  other  remedies 
for  their  recovery,  the  db&rine  relating  thereto,  and  the  fe- 
veral  proceedings  thereon,  thefe  belong  properly  to  the  third 
part  of  our  commentaries,  which  will  treat  of  civil  injuries, 
and  the  means  whereby  they  are  redreiTed. 

'    (y)  2lpft,  19.  (C)  4  Rep.  73. 

(Z)   Co.. Lit*.  143-  (d)  Anderf.  253. 

(a)  Stat.  4  Geo.  II.  c.  28.  (e)  1  Saund.  287-      1  Chan.  Prec. 

[b;  Cq.  Litt.  201.  555. 
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Chapter  the  fourth, 


Of    the   FEODAL   SYSTEM, 


IT  is  impoffible  to  underfland,  with  any  degree  of  accu« 
racy,  either  the  civil  conftitution  of  this  kingdom,  or  the 
laws  which  regulate  its  landed  property,  without  fome  gene- 
ral acquaintance  with  the  nature  and  doftrine  of  feuds,  or  the 
feodal  law  :  a  fyftem  fo  univerfally  received  throughout  Eu- 
rope upwards  of  twelve  centuries  ago,  that  Sir  Henry  Spelman 
(a)  does  not  fcruple  to  call  it  the  law  of  nations  in  our  weftern 
world.  This  chapter  will  be  therefore  dedicated  to  this  in- 
quiry. And  though,  in  the  courfe  of  cur  obfervations  in  this 
and  many  other  parts  of  the  prefent  book,  we  may  have  occa- 
fion  to  fearqh  pretty  highly  into  the  antiquities  of  our  Englifh 
jurifprudence,  yet  furely  no  induftrious  fhident  will  imagine 
his  time  mif- employed,  when  he  is  led  to  confider  that  the 
obfolete  doctrines  of  our  laws  are  frequently  the  foundation, 
upon  which  what  remains  is  erected;  and  that  i:  is  impracti- 
cable to  comprehend  many  rules  of  the  modern  law,  inafcholar- 
like  fcientifical  manner,  without  having  recourfe  to  the  antient. 
Nor  will  thefe  refearches  be  altogether  void  Gf  rational  enter- 
tainment as  well  as  uk  :  as  in  viewing  the  majeftic  ruins  of 
Rome  or  Athens,  of  Balbec  or  Palmyra,  it  adminiiters  both 
pleafure  and  inflruclion  to  compare  them  with  the  draughts 
of  the  fame  edifices,  in  their  pridine  proportion  and  fplen- 
dor, 

(a)  of  parliaments:.  57' 

The 
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The  confutation  of  feuds  (b)  had  its  original  from  the  mi- 
litary policy  of  the  northern  or  Celtic  nations,  the  Goths,  the 
Kunns,  the  Franks,  the  Vandals,  and  the  Lombards,  who 
all  migrating  from  the  fame  officlna  gentium,  as  Crag  very 
juftly  entitles  it  (c),  poured  themselves  in  vaft  quantities  into" 
all  the  regions  of  Europe,  at  the  decknfion  of  the  Roman 
empire.  It  was  brought  by  them  from  their  own  countries, 
and  continued  in  their  refpe&ive  colonies  as  the  moit  likely 
means  to  fecure  their  new  acquisitions :  and  to  that  end,  large 
diitricls  or  parcels  of  land  were  allotted  by  the  conquering 
general  to  the  fuperior  officers  of  the  army,  arid  by  them 
dealt  out  again  in  fmaller  parcels  or  allotments  to  the  inferior 
officers  and  moil  deferving  foldiers  (d).  Thefe  allotments 
were  called  feoda,  feuds,  fiefs,  or  fees ;  which  laft  appella- 
tion in  the  northern  languages  (e)  fignifies  a  conditional  fti- 
pend  or  reward  (f).  Rewards  or  ilipends  they  evidently 
were  ;  and  the  condition  annexed  to  them  was,  that  the  pof- 
feffor  ihould  do'  fervice  faithfully,  both  at  home  and  in  the 
\vars,  to  him  by  whom  they  were  given;  for  which  purpofe 
he  took  the  jur -amentum  fidelitaih,  or  oath  of  fealty  (g) :  and 
in  cafe  of  the  breach  of  this  condition  and  oath,  by  not  per- 
forming the  ftipulated  fervice,  or  by  deferring  the  lord  in 
battle,  the  lands  were  again  to  revert  to' him  who  granted 
them  (h). 

Allotments  thus  acquired,  naturally  engaged  fuch  as  ac- 
cepted them  ic  defend-  them  :  and,  as  they  all  fprang  from  the 

(b)  See  Spelman  of  feudsy  an.5  part.  2.)  Now  the  tranfoofition  of 
"Wrig'ht  of  tenures^  per  tot.  thefe  northern  fyl'lables,   allodh, 

(c)  De  jure  feed.  i§.  20.  -will  give  us  the  true  etymology  of 

(d)  Wright  7.  the  allodium,  or  abfolute  property 

(e)  Spehn.  Gf.  216.  of  thefeudifts;  as,  by  a  fimilar  co?ni- 

(f)  Pontoppldaninhis.hiflory  of  bir.atio'nof  the  latter  fyllable  with 
Norway  (page  2QO.)  obferves  that  the  word  fee  (which  fignifies,  we 
in  the  northern  language  odh  iig-  have  feen,  a  conditional  reward  or 
nifies  propriet.is,  and  all  toitjum.  ftipend^  fejeodh  or  fe odum  wiE«.i<3-j 
Kence  he  derives  the  odhal  right  note  ftipendiary  property. 

in  thofe  countries;   and  hence  too  (g)  See    this   Oath   explained?   at 

perhaps  is  derived  the  udfil  right  in     large  in  FsuA,  I.  2.  t.  J, 
Finland,  ire',  (fee  Mac  DeuaL '  Inlt         (h)  Feud,  /.  %.  t.  24, 

fame 
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fame  right  of  conquefl,  no  part  could  fubfift  independent  of 
the  whole ;  wherefore  all  givers  as  well  as  receivers  were  mu- 
tually bound  to  defend  each  other's  poiTeffions.  But,  as  that 
could  not  effectually  be  done  in  a  tumultuous  irregular  way, 
government,  and  to  that  purpofe,  fub ordination,  was  necef- 
fary.  Every  receiver  of  lands,  or  feudatory,  was  therefore 
bound,  when  called  upon  by  his  benefactor,  or  immediate 
lord  of  his  feud  or  fee,  to  do  all  in  his  power  to  defend  him. 
Such  benefactor  or  lord  was  likewife  fubordinate  to  and  under 
the  command  of  his  immediate  benefactor  or  fuperior ;  and 
fo  upwards  to  the  prince  or  general  himfelf.  And  the  feve- 
ral  lords  were  alfo  reciprocally  bound,  in  their  reipective  gra- 
dations, to  protect  the  poflefiions  they  had  given.  Thus  the 
feodal  connection  was  eftablfhed,  a  proper  military  fubjection 
was  naturally  introduced,  and  an  army  of  feudatories  were 
always  ready  enlifted,  and  mutually  prepared  to  mufter,  not 
only  in  defence  of  each  man's  own  feveral  property,  but  alfo 
in  defence  of  the  whole,  and  of  every  part  of  this  their  new- 
ly acquired  country  (i) :  the  prudence  of  which  conilitution 
was  foon  fufficiently  viiible  in  the  ftrength  and  Ipirit,  with 
which  they  maintained  their  conquefts. 

The  univerfaliry  and  early  ufe  of  this  feodal  plan,  among 
all  thofe  nations  which  in  complaifance  to  the  Romans  we 
{'nil  call  barbarous,  may -appear  from  what  is  recorded  (k) 
of  the  Cimbri  and  Teutones,.  nations  of  the  fame  northern 
original  as  thofe  whom  we  have  been  defcribing,  at  their 
iirlt  irruption  into  Italy  about  a  century  before  the  chriftiart 
aera.  They  demanded  of  the  Romans,  i(  ut  martius  popu- 
&i  Ins  aliquid  ftbi  terrae  dar.et,  quaji  Jtipendium:'  caster um  id 
"  vellet,  manlbus  at  que  armls  puis  uteretur"  The  fenfe  of 
which  may  be  thus  rendered ;  they  defired  ftipendiary  lands 
(that  is,  feuds)  to  be  allowed  them,  to  be  held  by  military 
and  ether  perfonal  fervices,  whenever  their  lords  jfhould 
call  upon  them.  This  was  evidently  the  fame  confutation, 
that  difplayed  itfelf  more  fully  about  feven  hundred  years 
afterwards,     when     the     Salii,    Burgundians    and    Franks 

0)  Wright  S.  (k)  L.  Floras*  I  3.  c.  3. 

broke 
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broke  in  upon  Gaul,  the  Vifigoths  on  Spain,  and  the  Lorn* 
bards  upon  Italy,  and  introduced  with  themfelves  this  north- 
ern plan  of  polity,  ferving  at  once  to  diilribute,  and  to  protect, 
the  territories  they  had  newly  gained.  And  from  hence  it  is 
probable  that  the  emperor  Alexander  Severus  (1)  took  the  hint, 
of  dividing  lands  conquered  from  the  enemy  among  his  gene- 
rals and  victorious  foldiery,  on  condition  of  receiving  military 
fervice  from  them  and  their  heirs  for  ever. 

Scarce  had  thefe  northern  conquerors  eftablilhed  them- 
felves in  their  new  dominions,  when  the  wifdom  of  their  con- 
fiitutions  as  well  as  their  perfonal  valour  alarmed  all  the  prin- 
ces of  Europe  ;  that  is,  of  thofe  countries  which  had  formerly 
been  Roman  provinces,  but  had  revolted,  or  were  deferted  by 
their  old  mafters,  in  the  general  wreck  of  the  empire. 
Wherefore  mofl,  if  not  all,  of  them  thought  it  neceiTary  to  en- 
ter into  the  fame  or  a  fimilar  plan  of  policy.  For  whereas,  be- 
fore, the  pofTefiions  of  their  fubjecls  were  perfectly  allodial; 
(that  is,  wholly  independent,  and  held  of  no  faperior  at  all) 
now  they  parcelled  out  their  royal  territories,  or  perfuaded 
their  fubjecls  to-furrender  up  and  retake  their  own  landed  pro- 
perty, under  the  like  feodal  obligation  of  military  fealty  (m). 
And  thus,  in  the  compafs  of  a  very  few  years,  the  feodal  con- 
fritution,  or  the  doctrine  of  tenure,  extended  itfelf  over  all  the 
weftern  world.  Which  alteration  of  landed  property,  in  fo 
very  material  a  point,  neceiTarily  drew  after  it  an  alteration  of 
laws  and  cuftoms  :  fo  that  the  feodal  laws  foon  drove  cut  the 
Roman,  which  had  hitherto  univerfally  obtained,  but  now  be- 
came for  many  centuries  loft  and  forgotten  ;  and  Italy  itfelf  (as 
fome  of  the  civilians,  with  more  fpleen  than  judgment,  have 
expreffed  it)  belluincur,  at  que  ferinas,  ifnmanefque  Longobardorum 
leges  accept  (n). 

(1)   *'  Sola,    quae   de   hoflibus   capfa  "  p  off,' tit  colere  quod  acceperant ;   ire- 

u  [wit,    Umitanezs  ducibus  etmiUti-  "  per  inoplam  h&mikumvel  pcrfe.icc- 

**  bus  do  nay  it ;  ita  ut  eorum   Ha    cf-  «  tutem  dtfercrentur  rura  vic/na  bar- 

**  fe»t>  fibaered.es  illoricm  militarent,  «  bariae,   quod  turpi 'flim urn  tile  ducr- 

«  necunquamadprsvatcs pertinerent :  «  bat."  (/El.  Lamprid.  in  vita  Alt;:, 

"  aicens   attentfus  illos  militaturos,  Scveri.) 

*  ft  etiamjiMruradefenderent.  A  Hi-  (m)  "Wrioht.  JO. 

f*  di-i  fane  his  et  animalia  effervks,  ut  (n)  Gravin.Orix.  L  1.  §.  139. 
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But  this  feoda]  polity,  which  was  thus  by  degrees  eftablifh- 
ed  over  ail  the  continent  of  Europe,  feems  not  to  have  been 
received  in  thits  part  of  cur  if  land,  at  lead  not  univcrfally  and 
as  a  part  of  the  national  constitution,  till  the  reign  of  William 
the  Norman  (o).  Not  but  that  it  is  reafonable  to  believe,- 
from  abundant  traces  in  our  hiilcry  and  laws,  that  even  in  the 
times  of  the  Savons,  who  were  a  fwarm  from  what  fir  William 
Temple  calls  the  fame  northern  hive,  fomething  fimilar  to  this 
was  in  tife  :  yet  not  fo  exteniively,  nor  attended  with  all  the 
rigour  that  was  afterwards  imported  by  the  Normans.-  For  the 
Saxons  were  firmly  fettled  in  this  iflarid,  at  lead  as  early  as  the 
year  6co  :  and  it  was  not  till  two  centuries  after,  that  feuds 
arrived  to  their  full  vigour  and  maturity,  even  on  the  conti- 
nent of  Europe  (p). 

This  introduction  however  of  the  feodal  tenures  into  Eng~ 
land,  by  king  William,  does  not  feem  to  have  been  effected  im- 
mediately after  the  conquer!,  nor  by  the  mere  arbitrary  will 
and  power  of  ttie  conqueror  ;  but  to  have  been  confented  to 
by  the  great  council  of  the  nation  long  after  his  title  was  efta- 
blimed.  Indeed  from  the  prodigious  (laughter  of  the  Eng- 
liih  nobility  at  the  battle  of  Haftings,  and  the  fmitlefs  ipfur- 
rections  of  thofe  who  furvive'd,  fuch  numerous  forfeitures  had 
accrued,  that  he  was  able  to  reward  his  Ncrman  followers 
with  very  large  and  extenfive  poffeilions :  which  gave  a  handle 
to  the  monkiih  hiftorians,  and  fuch  as  have  implicitly  followed 
them,  to  reprefent  him  as  having  by  right  of  the  fword  ieized 
on  all  the  lands  of  England,  and  dealt  them  out  again  to  his 
own  favourites.  A  fiippoBtidn,  grounded  upon  a  miRaken 
fenfe  of  the  word  canqueft  ;  which,  in  its  feodal  acceptation, 
fignilies  no  more  than  acqutfitlon :  and  this  has  led  many  hafiy 
writers  into  a  ftrange  hhtorical  miitake,  and  one  which  trpon 
the  flip-hteft  examination  will  be  found  to  be  moil  untrue. 
However,  certain  it  is,  that  the  Normans  now  began  to  gain 
very  large  pcifeificns  in  England  :  and  their  regard  for  the 
fecial    law,    under    which    they    had   long  lived,    together 

(e)Spelm.  Ghf  21 3.  Bra<£.  I  2.c  ift.  §.  f.       (p)   Crag.  /.   i.  ti  4-.  . 
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With  the  king's  recommendation  of  this  policy  to  the  Eng- 
liih,  as  the  beft  way  to  put  themfelves  on  a  military  footing, 
and  thereby  to  prevent  any  future  attempts  from  the  conti- 
nent, were  probably  the  reafons  that  prevailed  to  eiied  its 
efiabliihment  here.  And  perhaps  we  may  be  able  to  alcer- 
tain  the  time  of  this  great  revolution  in  our  landed  proper- 
ty with  a  tolerable  degree  of  exactneis.  For  we  learn  from 
the  Saxon  Chronicle  (q),  that  in  the  nineteenth  year,  of 
kino-  William's  reign  an  invafion  was  apprehended  from 
Denmark ;  and  the  military  conftitution  of  the  Saxons  be- 
ino-  then  laid  alkie,  and  no  other  introduced  in  its  ftead,  the 
kino-dom  was  wholly  defencelefs  :  which  occadoned  tne 
king 'to  bring  over  a  large  army  of  Normans  and  Bretons, 
who  were  quartered  upon  every  landholder,  and  greatly 
opprefled  the  people.  This  apparent  weaknefs,  together 
with  the  grievances  occaficned  by  a  foreign  force,  might 
co-operate  with  the  king's  remontrrances,  and  the  better 
incline  the  nobility  to  liftefl  to  his  propofals  for/  putting 
them  in  a  pofture  of  defence.  For,  as  foon  as  the  danger 
was  over,  the  king  held  a  great  council  to  inquire  into  the 
ftate  of  the  nation  (r)  ;  the  immediate  confequence  of  which 
Was  the  compiling  of  the  great  furvey  called  domefday-book, 
which  was  finiihed  in  the  next  year  :  and  in  the  latter  end  of 
that  very  year  the  king  was' attended  by  all  his  nobility  at  Sa- 
rum ;  where  all  the  principal  land-holders  fubmitted  their  lands 
to  the  yoke  of  military  tenure,  became  the  king's  vafals,  and 
did  homage  and  fealty  to  his  perfon  (s).  This  feems  to  have 
been  the  aera  of  formally  introducing  the  feodal  tenures  by  law ; 
and  probably  the  very  law,  thus  made  at  the  council  of  Sarum, 
is  that  which  is  full  extant  (t),  and  couched  m  thefe  remarkable 
W'ords:  u  fhiuimus,  id  omnes  liberi  homines  foedere  ei  facramcnio 
"  affifment  quod  intra  et  extra  umvetfum  regnum  Angjiac  Wilhelmo 
ii  regi  domino  fuo  f  deles  ejfe  volant ;  terras  ei  honor es  iUius  &mni 

(q)  A.  D.  roSj.  am,  ejus  homines  fucii funt,  %t  wines 

[v]  Rex  tenuit  magnum  concWmm,  et  /-■    illl  fiabdiderc,   ejufque  facii   haic 

grams  ferr&oncs  habuitctimfteis  pro-  vafaffi,    ac    ei    fidcliiaiis  juranzent.t 

cerihus  de  Sac  terra,  que  modo  incolsre-  firuejliterunt,  fe    contra    alio,s    tjuoj- 

tur  et  aquibus  hciniulbus.  Cora;:.  Sax.  dunq&e    ill:    files   futures.       Chrotu 

ilrh  Sax.  A.  D.  ro86. 

Is)  0 nines pt'aediaienentes,  euotqnoi  (t)   £3.i>.  5%     Wilk.    22§. 
effent  natde  n/eiioris  per  tot  .p.  An?li- 

■  Vol.  II.  D  <ifidelMe 
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iC  fidelitate  ubique  fervare  cum  eo,  et  contra  inimkos  et  alieni- 
"  genas  defender e."  The  terms  of  this  law  (as  fir  Martin 
Wright  has  obferved)  (u)  are  plainly  feodal :  for,  firft,  it  re- 
quires the  oath  of  fealty,  which  made  in  the  fenfe  of  the  feu- 
difts  every  man  that  took  it  a  tenant  or  vaiTal ;  and,  fecond- 
ly,  the  tenants  obliged  themfelves  to  defend  their  lord's  ter- 
ritories and  titles  againfl  all  enemies  foreign  and  domeftic. 
But  what  puts  the  matter  out  of  difpute  is  another  law  of 
the  fame  collection  (v),  which  exacts  the  performance  of 
the  military  feodal  fervices,  as  ordained  by  the  general  coun- 
cil. u  Onw.es  comites,  et  bar  ones  f  et  milites,  et  fervientes,  et 
<(  univerji  liberi  homines  toilus  regni  noflri  praedicri,  habeant 
il  et  teneant  fe  femper  bene  in  armts  et  in  equis,  ut  decet  et  oportet.' 
i£  et  flnf  femper  prompti  et  bene  parati  ad  fervitium  fuum  inte- 
iC  grum  nobis  explendum  et  per  agendum  cum  opus  furit:  fecun- 
£i  dum  quod  nobis  debent  de  feodis  et  tenementis  fuis  de  jure  face- 
e  ;    et  ficut  tilts  fiaiuimus  per  commune  concilium  toiius  regni 


This  new  polity  therefore  feems  not  to  have  been  impo- 
fed  by  the  conqueror,  but  nationally  and  freely  adopted  by 
the  general  aflembly  of  the  whole*  realm,  in  the  fame  man- 
ner as  other  nations  of  Europe  had  before  adopted  it,  up- 
on the  fame  principle  of  felf-fecurity.  And,  in  particular, 
they  had  the  recent  example  of  the  French  nation  before 
their  eyes  ;  whkh  had-  gradually  furrendered  up  all  its  allo- 
dial or  free  lands  into  the  king's  hands,  who  reftored  them 
to  the  owners  as  a  beneficiwn  or  feud,  to  be  held  to.  them 
and  fuch  of  their  heirs  as  they  previouily  nominated  to  the 
king  :  and  thus  by  degrees  all .  the  allodial  ellates  cf  France 
were  converted  into  feuds,  and  the  freemen  became  the 
vafals  of  the  crown  (w).  The  only  difference  between 
this  change  of  tenures  in  France,  and  that  in  England, 
was,  that  the  former  was  effected  gradually,  by  the  con- 
tent of  private  perfons  ;  the  latter  Was  done  at  once,  all 
over  England,   by  the  common  confent   of  the  nation   (x). 

(u)  Tenures  66.  and  granted  them  out  to  the  Egyp- 

(v)  cip.  58.  Wilk.  228..  tians,   referving   an  annual  render 

(\r)  Montcfq.  Sp.  L.  b.  31.  c.  8.  of  the   fifth  part   of  .their    value* 

4    (x)  Pharaoh  thus  acquired  the  do-  (Gen.  c.  A1-) 

S&inion  of  all  the,  lands  in  Egypt, 
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In  confeqnence  of  this  change,  it  became  a  fundamen- 
tal maxim  and  neceflary  principle  (though  in  reality  a  mere 
fiction)  of  our  Engliih  tenures,  "  that  the  king  is  the  uni- 
"  verfal  lord  and  original  proprietor  of  all  the  lands  in  his 
<l  kingdom  (y)  :  and  that  no  man  doth  or  can  poifefs  any 
"  part  of  it,  but  what  has  mediately  or  immediately  been 
"  derived  as  a  gift  from  him,  to  be  held  upon  feodal  fer- 
i(  vices.7'  For,  this  being  the  real  cafe  in  pure,  original, 
proper  feuds,  other  nations  who  adopted  this  fyftem  were 
obliged  to  act  upon  the  fame  fuppolition,  as  a  fub (traction 
and  foundation  of  their  new  polity,  though  the  fact  was  in- 
deed far  otherwife.  And  indeed  by  this  contenting  to  the  in- 
troduction of  feodal  tenures,  our  Engliih  anceftors  probably 
meant  no  more  than  to  put  the  kingdom  in  a  Irate  of  defence 
by  eflabliming  a  military  fyftem  ;  and  to  oblige  themfelves  (in 
refpect  of  their  lands)  to  maintain  the  king's  title  and  territo- 
ries, with  equal  vigour  and  fealty,  as  if  they  had  received 
their  lands  from  his  bounty  upon  thefe  expreis  conditions,  as 
pure,  proper,  beneficiary  feudatories.  But,  whatever  their 
meaning  was,  die  Norman  interpreters,  {killed  in  all  the  nice- 
ties of  the  feodal  conftitutions,  and  well  underftanding  the  im- 
port and  extent  of  the  feodal  terms,  gave  a  very  different  con- 
struction to  this  proceeding  ;  and  thereupon  took  occafion  to 
introduce  not  only  the  rigorous  doctrines  which  prevailed  in 
the  duchy  of  Normandy,  but  alfo  fuch  fruits  and  dependen- 
cies, fach  hardihips  and  fervices,  as  were  never  known  to  0- 
ther  nations  (z) ;  as  if  the  Engliih  had  in  fact,  as  well  as 
theory,  owed  every  thing  they  had  to  the  bounty  of  their  fo- 
vereign  lord. 

Our  anceftors  therefore,  who  were  by  no  means  bene- 
ficiaries, but  had  barely  contented  to  this  fiction  of  tenure 
from  the  crown,  as  the  bafis  of  a  military  difcipline,  with 
reafon  looked  upon  thefe  deductions  as  grievous  impolitions, 
and  arbitrary  conclusions  from  principles  that,  as  to  them, 
had  no  foundation  in  truth  (a).     However,    this  king,   and 

(y)Toutfuit  hiluv,    v'zent  deheyal  (z).  Spelm.  of  fends,  C  28. 

uinmaiccmenU  {M>  34.  Edw.  Ill  65.)         (a) '  Wright.-  81, 
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Ills  fori  William  Rufus,  kept  up  with  a  high  hand  all  the 
rigours  of  the  feodal  doctrines  :  but  their  fuccefibr,  Henry 
I,  found  it  expedient,  when  he  let  up  his  pretentions  to  the 
crown,  to  promiie  a  reititution  of  the  laws  of  king  Edward 
the  corifefTor,  or  antient  Saxon  fyftern  ;  and  accordingly,  in 
the  firft  year  of  his  reign,  granted  a  charter  (b),  whereby 
he  gave  rip  the  greater  grievances,  but  frill  referred  the 
fiction  of  feodal  tenure,  for  the  fame  military  purpofes  which 
enp-ap-ed  his  father  to  introduce  it.     But  this  charter  was  o-ra- 

o    o  o 

dually  broken  through,  and  the  former  grievances  were  revi- 
ved and  aggravated,  by  himfelf  and  fucceeding  princes  ;  till 
in  the  reign  of  king  John  they  became  fo  intolerable,  that 
they  occaiioned  his  barons,  or  principal  feudatories,  to  rife  up 
in  arms  agalh-ft  him  :  which  at  length  produced  the  famous 
great  charter  at  Running-mead,  which  with  fume  alterations, 
was  confirmed  by  his  fori  Henry  III.  And,  though  its  im- 
munities (especially  as  altered  on  its  raft  edition  by  his  fon)  (c) 
are  very  greatly  ihort  of  thofe  granted  by  Henry  I  it  was 
j airly  efteemed  at  the  time  a  vaft  acquisition  to  Englifh  liberty. 
Indeed,  by  the  farther  alteration  of  tenures  that  has  fince  hap- 
pened, many  of  thefe  immunities  may  now  appear,  to  a  com- 
mon obferver,  of  much  lefs  confequerice  than  they  really  were 
when  granted  :  but  this,  properly  confidered,  will  Ihew,  not 
that  the  acquisitions  under  John  were  fmall,  but  that  thofe  un- 
der Charles  were  greater;  And  from  hence  alio  arifes  ano- 
ther  inference  ;  that  the  liberties  of  Englilhmen  are  not  (as 
feme  arbitrary  writers  would  reprefent  them)  mere  infringe- 
ments of  the  king's  prerogative,  extorted  from  our  princes  by 
taking  advantage  of  their  weaknefs  ;  but  a  reftoration  of  that 
aritient  confiituticn,  of  which  our  anceffors  had  been  defraud- 
ed by  the  art  and  fineffe  of  the  Norman  lawyers,  rather  than 
deprived  by  the  force  of  the  Norman  arms. 

Having  given  this  ftrort  hifcory  of  their  rile  and  progrefr, 
we  will  next  confid'er  the  nature,  doctrine,  and  principal  laws 
of  feuds;  wherein  we  fhall  evidently  trace  the  ground-work  of 
many  parts  of  our  public  polity,   and  alio  the  original  of  inch 

(b)  LI.  Ken.  Let.  (c)  9  Hen*  IIL 
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pf  our  own  tenures,  as  were  either  aholiihed  in  the  lad  centu- 
ry, or  (till  remain  in  force. 

T   e  grand  and  fundamental  maxim  of  all  feodal  tenure  is 
this:  that  all  lands  were  originally  granted  out  by  the  love. 
reigns  and  are  therefore  holden,  either  mediately  or  immedi- 
ately,  of  the  crown.      The  grantor  was  called  the  proprietor, 
or  lord:  beino:  he  who   retained  the  dominion    or    ultimate 
property  of  the  feud  or  fee :  and  the  grantee,  who  had  only 
the  ufe  and  pofienion,   according  to  the  terms  of  the-  grant, 
was  (tiled  the  feudatory  or  vafii,  which  was  only  another  nams 
for  the  tenant  or  holder  of  the  lands;  though,  on  account  of 
the  prejudices  we  have  juftly  conceived  againft  the  doctrines 
that  were  afterwards  grafted  on  tins  fyftem,  we  now  ufe  the 
word  vafal  opprobrioufry,  as  fynonymous  to  (lave  or  bondman. 
The  manner  of  the  grant  was  by  words  cf  gratuitous  and  pure 
donation,  deal  et  conceff;  which  are  flill  the    operative  words 
in  our   modern  infeodations  or  deeds  of  feoffment.     This  was 
perfected  by  the  ceremony  of  corporal  inveffciture,  or  open 
and   notorious  delivery  of   pofieffion  in  the  prefence  of  the 
other  vafals,  which  perpetuated   among  them  the  aera  of  the 
new  acquifitlon,   at  a  time   when  the   ait  of  writing  was  very 
little  known :  and  therefore  the  evidence  of  property  was  re- 
pofed  in  the  memory  of  the  neighbourhood  ;  who  in  cafe  of, 
a  difputed  title,  were  afterwards  called  upon  to  decide   the 
difference,  not  only  according  to  external  proofs,   adduced  by 
the  parties  litigant,  but  alfo,  by  the  internal  teitimony  of  their 
own  private  knowlege. 

Besides  an  oath  of  fealty,  or  profefi ion  of  faith  totheiorcl 
which  was  the  parent  of  our  oath  of  allegiance,  the  vafal  or 
tenant  upon  inveiiiture  did  ufually  homage  to  his  lord;  open- 
\y  and  humbly  kneeling,  being  ungirt,  uncovered,  and  hold- 
ing up  his  hands  both  together  between  thofe  of  the  lord, 
who  late  before  him,  and  there  profemng  that  "  he  did 
il  become  his  man,  from  that  day  forth,  of  life  and  limb 
**  and  earthly  honour ;"  and  then  he  received  a  kifs  from 
his  lord  (d].  Which  ceremony  was  denominated,  hmna* 
(d     tJtt.  §.  8r, 

5  s  ■:- 
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giurn,  or   manhood,  by  the  feudids,  from  the  dated  form  of 
words,  devenio  vejier  homo  (e). 

When  the  tenant  had  thus  profeffed  himfelf  to  be  the  man 
of  his  fuperior  or  lord,  the  next  confideration  was  concerning 
the  fervtce,  which,  as  fuch,  he  was  bound  to  render,  in  re- 
cempenfe  for  the  land  he  held.  This,  in  pure,  proper,,  and 
original  feuds,  was  only  twofold  :  to  follow,  or  dofuit  to,  the 
lord  in  his  courts  in  time  of  peace ;  and  in  his  armies  or  war- 
like retinue,  when  neceffity  called  him  to  the  field.  The  lord 
was,  in  early  times,  the  legiflator  and  judge  over  all  his  feu- 
datories: and  therefore  the  vafals  of  the  inferior  lords  were 
bound  by  their  fealty  to  attend  their  domedic  courts  baron  (f), 
(which  were  inftituted  in  every  manor  or  barony,  for  doing 
fpeedy  and  effectual  judice  to  all  the  tenants)  in  order  as  well 
to  anfwer  fuch  complaints  as  might  be  ailed ged  againd  them- 
felves,  as  to  form  a  jury  or  homage  for  the  trial  of  their  fel- 
low-tenants; and  upon  this  account,  in  all  the  feodal  inftitu- 
tions  both  here  and  on  the  continent,  they  are  didinguiihed 
by  the  appellation  of  the  peers  of  the  court;  pares  curtis,  or 
pares  curiae.  In  like  manner  the  barons  themlelves,  or  lords 
of  inferior  didriels,  were  denominated  peers  of  the  king's 
court,  and  were  bound  to  attend  him  upon  fummons,  to 
hear  caufes  of  greater  confeqnence  in  the  king's  prefence 
and  under  the  direction  of  his  grand  judiciary,  till  in  ma- 
ny countries  the  power  of  that  officer  was  broken  and  dis- 
tributed into  other  courts  of  judicature,  the  peers  of  the 
king's  court  frill  referring  to  themfelves  (in  almod  every 
feodal  government)  the  right  of  appeal  from  thole  fubor- 
dinate  courts  in  the  lad  relbrt.  The  military  branch  of 
fervice  confided  in  attending  the  lord  to  the  wars,  if  call- 
ed upon,    with  fuch  a  retinue,    and  for  fuch   a  number   of 

fe)   It  was  an   observation  of  Dr.  bethought   puerile  to  obferve   (hi 

Arbutbnot,    that  tradition  was  no  confirmation  of  this,  remark)  that  in 

where  preferred  fo  pure  and  incor-  one  of  our  antient  paitimes  (the  ha- 

rirpt    as    among    children,     whofe  ftliuda  of  Julius  Pollux,    OnomafitC. 

o-ames  and  plays  are  delivered  down  1.  9.  c.  7.)  the  ceremonies  and  lan,- 

jnvariably  from  one  generation  to  gnage  of  feodal  homage  are  prefeir- 

enother.      "Warbtir  toil's    notes    on  ed  with  great  exactneis. 
rope,  vi.  134.  8vo.    Perhaps  it  may         (f;  Feud.  /.  2.  t.  55. 

days, 
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days,  as  were  ftipulated  at  the  firft  donation,   in  proportion  to 
the  quantity  of  the  land. 

At  the  firft  introduction  of  feuds,  as  they  were  gratuitous, 
fo  alfo  they  were  precarious  and  held  at  the  will  of  the  lord  (g), 
who  was  the  fole  judge  whether  his  vaffal  performed  his  fervi- 
ces  faithfully.  Then  they  became  certain,  for  one  or  more 
years.  Among  the  antient  Germans  they  continued  only  from 
year  to  year  ;  an  annual  diftribution  of  lands  being  made  by 
their  leaders  in  their  general  councils  or  aiTemblies  (h).  This 
was  profenedly  done,  left  their  thoughts  ihould  be  diverted 
from  war  to  agriculture  ;  left  the  ftrong  ihould  incroach  upon 
the  ponemons  of  the  weak  ;  and  left  luxury  and  avarice  mould 
be  encouraged  by  the  erection  of  permanent  houfes,  and  too 
curious  an  attention  to  convenience  and  the  elegant  fuperflui- 
ties  of  life.  But  when  the  general  migration  was  pretty  well 
over,  and  a  peaceable  poffeffion  of  their  new-acquired  Settle- 
ments had  introduced  new  cuftoms  and  manners  :  when  the 
fertility  of  the  foil  had  encouraged  the  ftudy  of  hufbandry,  and 
an  affection  for  the  {ports  they  had  cultivated  began  naturally 
to  arife  in  the  tillers  ;  a  more  permanent  degree  of  property 
was  introduced,  and  feuds  began  now  to  be  granted  for  the 
life  of  the  feudatory  (i).  But  fti]l  feuds  were  not  yet  heredi- 
tary ;  though  frequently  granted,  by  the  favour  of  the  lord, 
to  the  children  of  the  former  poftefibr  ;  till  in  procefs  of 
time  it  became  unufual,  and  was  therefore  thought  hard, 
to  reject  the  heir,  if  he  were  capable  to  perform  the  kr- 
vices  (k)  :  and  therefore  infants,  women,  and  profefTed 
monks,  who  were  incapable  of  bearing  arms,  were  alfo  in- 
capable of  fucceeding  to  a  genuine  feud.  But  the  heir  when 
admitted   to   the   feud  which  his  anceftor  poiTeiTed,    ufed'ge- 

©S^'i  T".  *'  '"  "  turerprtmipes,  hi  inno's  fingulo*, 

(hj  Thus  i  acitus  t  (de  mor.  Germ.  «  genttbm  et  eogmitiomkus  homi'k'vm 

c  26. )    «  agrt  ab  univerfis  per  vices  «  Gu:  una  colerunt,    quantum   eis  et 

"    pecapantur.:   arva    per   an.ios    vm-  «  ,]if0  loco  Utfum  en,  at itrfauunt  nr*r 

ly;  (de  bell.  Gall.  I.  b.  c.2l.)  "Nettie         (i)  Feud.  I.  i.  U  I. 
"  qulfquam  agri  medum  cert  urn,   aut  (k;   Wright  I  \. 

*'  fines  prapr -fas  habct ;  fed  magifira- 

V>  4  heraH  r 
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nerally  to  pay  a  fine  or  acknowlegement  to  the  lord,  in  horfes, 
arms,  money,  and  the  like,  for  fuch  renewal  of  the  feud  :  which 
was  called  a  relief,  becaufe  it  re-eftabiiihed  the  inheritance 
or,  in  the  words  of  the  feodal  writers,  "  incertam  et  caducam 
hereditaiem  rekvabatd'  This  relief  was  afterwards,  when  feuds 
became  ahfolutely  hereditary,  continued  on  the  death  of  the 
tenant,  though  the  original  foundation  of  it  had  ceafed. 

.  For  in  procefs  of  time  feuds  came  by  degrees  to  be  univer- 
sally extended,  beyond  the  life  of  the  fir  ft  vafal,  to  his  fons}  or 
perhaps  to  fuch  one  of  them,  as  the  lord  ihould  name  ;  and  in 
this  cafe  the  form  of  the  donation  was  ftrictly  observed  :  for  if 
a  feud  was  given  to  a  man  and  his  f6ns,  all  his  fons  fucceeded 
him  in  equal  portions ;  and  as  they  died  off,  their  ihares  revert- 
ed to  the  lord,  and  did  not  defcend  to  their  children,  or  even 
to  their  furviving  brothers,  as  not  being  fpecified  in  the  dona- 
tion (1).  But  when  fuch  a  feud  was  given  to  a  man,  and  his- 
heirs,  in  general  terms,  then  a  more  extended  rule  of  fuccefil- 
gij  took  place  ;  and  when  a  feudatory  died,  his  male  defcem 
dants  in  infinitum  were  admitted  to  the  fucceilion.  When  any 
fuch  defendant,  who  thus  had  fucceeded,  died,  his  male  de- 
fendants were  alio  admitted  in  the  firft  place  ;  and,  in  defect 
of  them,  fuch  of  his  male  collateral  kindred  as  were  of  the 
blood  or  lineage  of  the  fir  ft  feudatory,  but  no  others.  For 
this  was  an  unalterable  maxim  in  feodal  fucceffion,  that  "none 
if-  was  capable  of  inheriting  a  feud,  but  fuch  as  was  of  the 
i:  blood  of,  that  is,  lineally  defended  from,  the  firft  feudato- 
<i  i-y  (m)."  And  the  defent,  being  thus  confined  to  males, 
oi  icrinallv  extended  to  all  the  males  alike  ;  all  the  ions,  without 
any  diftm&ion  of  primogeniture,  ftfeceeding  to  equal  portions 
of  the  father's  feud.  But  this  being  found  upon  many  ac- 
counts inconvenient,  (particularly,  by  dividing  the  fervices, 
and  thereby  weakening  the  ftrength  of  the  feudal  union} 
and  honorary  feuds  (or  titles  of  nobility)  being  now  intro- 
duced, which  were  not  of  a  divifible  nature,  but  could  on- 
ly be  inherited  by  the  eldeft  ion  (n)  ;  in  imitation  of  theie, 
military  fev.clz  (or  thofe  we  are  now   defeihing)  began  alfo. 

(I)  Wright.  r,V  (m)  TVilght.  183.  (n)  frutt  2.  t.  SI- 

in 
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in  moft  countries  to  defcend  according  to  the  fame  rule  of  pri- 
mogeniture, to  die  eldeft  fon,  in  exclufion  of  all  the  reit  (o). 

Other  qualities  of  feuds  were,  that  the  feudatory  could 
not  aliene  or  difpofe  of  his  feud  ;  neither  could  he  exchange, 
nor  yet  mortgage,  nor  even  aeviie  it  by  will,  without  the  con- 
fent  of  the  lord  (p).  For  the  reafcn  of  conferring  the  feud 
being  the  perfonal  abilities  of  the  feudatory  to  ferve  in  war,  it 
was  not  lit  he  mould  be  at  liberty  to  transfer  this  gift,  either 
from  himfelf,  or  his  poiterity  who  were  prefumed  to  inherit 
his  valour,  to  others  who  might  prove  lefs  able.  And,  as  the 
feodal  obligation  was  looked  upon  as  reciprocal,  the  feudatory 
being  entitled  to  the  lord's  protection,  in  return  for  his  own 
fealty  and  fervice  ;  therefore  the  lord  could  no  more  transfer 
his  feignory  or  protection  without  confent  of  his  vailal,  than 
the  vafal  could  his  feud  without  confent  of  his  lord  (q)  :  it  be- 
ing equally  unreafonable,  that  the  lord  ihould  extend  his  pro- 
tection to  a  perfon  to  whom  he  had  exceptions,  and  that  the 
vafal  ihould  owe  fubjection  to  a  flip erior  not  of  his  own  choof- 


Thf.se  were  the  principal,  and  very  (imple,  qualities  of 
the  genuine  or  original  feuds  ;  being  then  all  of  a  military 
nature,  and  in  the  hands  of  military  perfons  :  though  the 
feudatories,  being  under  Frequent  incapacities  of  cultivating 
and  manuring  their  own  lands,  foon  found  it  neceffary  to 
commit  part  of  them  to  inferior  tenants  :  obliging  them  to 
fuch  returns  in  fervice,  corn,  cattle,  or  money,  as  might 
enable  the  chief  feudatories  to  attend  their  military  duties 
without  diffraction  :  which  returns,  or  reditus,  were  the  ori- 
ginal of  rents.  And  by  this  means  the  feodal  polity  was  great- 
ly extended  ;  thefe  inferior  feudatories  (who  held  what  are 
called  in  the  Scots  laws  "  rere-fiefs")  being  under  fimilar  ob- 
ligations of  fealty,  to  do  fait  of  court,  to  anfwer  the  ilipuia- 
ted  renders  or  rent  fervice,  and  to  promote  the  welfare  cf 
their  immediate  fuperiors  or  lords  (r).     But  this  at  the  lame 


(«)  Wright  32.  (p)  Ibid.  29,  (q)  Ibtd.  30.  (r)  Ibid.  20. 

time 
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time  demoliflied  the  antient  fimplicity  of  feuds  ;  and  an  inroad 
being  once  made  upon  their  confutation,  it  fubje&ed  them,  in 
a  courfe  of  time,  to  great  varieties  and  innovations..  Feuds 
came  to  be  bought  and  fold,  and  deviations  were  made  from 
the  old  fundamental  rules  of  tenure  and  fuccefhon;  which  were 
held  no  longer  facred,  when  the  feuds  themfelves  no  longer 
continued  to  be  purely  military.  Hence  thefe  tenures  began 
now  to  be  divided  into  feoda  propria  et  impropria,  proper  and 
improper  feuds ;  under  the  former  of  which  divifions  were  com- 
prehended fuch,  and  fuch  outy,  of  which  we  have  before  fpo- 
ken  ;  and  under  that  of  improper  or  derivative  feuds  were 
comprized  all  fuch  as  do  not  fall  within  the  other  defcription  : 
iuch,  for  inftance,  as  were  originally  bartered  and  fold  to  the 
feudatory  for  a  price  ;  fuch  as  were  held  upon  bafe  or  lefs  ho- 
nourable fervices,  or  upon  a  rent,  in  lieu  of  military  fervice  ; 
iuch  as  were  in  themfelves  alienable,  without  mutual  licence  ; 
and  fuch  as  might  defcend  indifferently  either  to  males  or  fe- 
males. But,  where  a  difference  was  not  exprelfed  in  the  cre- 
ation, fuch  new-created  feuds  did  in  all  other  refpects  follow 
the  nature  of  an  original,  genuine,  and  proper  feud  (s). 

Bur  as  foon  as  the  feodal  fyflem  came  to  be  confidered  in 
the  light  of  a  civil  eftabliihrnent,  rather  than  as  a  military  plan, 
the  ingenuity  of  the  fame  ages,  which  perplexed  all  theology 
with  the  fubtilty  of  fcholaftic  difquifitions,  and  bewildered  phi- 
lofophy  in  the  mazes  of  metaphyseal  jargon,  began  alfo  to  ex- 
ert its  influence  on  this  copious  and  fruitful  fubjecl :  in  purfu- 
ance  of  which,  the  moft  refined  and  oppreffive  confequences 
Were  drawn  from  what  originally  was  a  plan  of  fimplicity  and 
liberty,  equally  beneficial  to  both  lord  and  tenant,  and  pru- 
dently calculated  for  their  mutual  protection  and  defence. 
From  this  one  foundation,  in  different  countries  of  Europe, 
very  different  fuperftru&ures  have  been  raifed  :  what  effeel:  it 
has  produced  on  the  landed  property  of  England  will  appear 
he  following  chapters. 

(s)  Fcul  2.  t.  7. 

Chapter 
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Chapter   the    fifth. 


Of  the    a nt ie nt   ENGLISH  TENURES, 


N  this  chapter  we  {hall  take  a  mart  view  of  the  ant'ient  te- 
nures of  cur  Engliih  e  (fates,  or  the  manner  in  which  lands, 
tenements,  and  hereditaments  might  have  been  holden  ;  as 
the  fame  itood  in  force,  till  the  middle  of  the  laft  century.  In 
which  we  lliall  eafily  perceive,  that  all  the  particularities,  all 
the  feeming  and  real  hardihips,  that  attended  thoie  tenures, 
Were  to  be  accounted  for  upon  feodal  principles  and  no  other; 
being  fruits  of,    and  deduced  from,    the  feodal  policy. 

Almost  all  the  real  property  of  this  kingdom  is  by  the 
policy  of  our  law/fuppofed  to  be  granted  by,  dependent 
upon,  and  holden  of  fome  fuperior  lord,  by  and  in  corifide- 
ration  of  certain  fervices  to  be  rendered  to  the  lord  by  the 
tenant  or  poflefTor  of  this  property.  The  thing  holden 
is  therefore  fliled  a  tenement,  the  pofleiTors  thereof  tenants, 
and  the  manner  of  their  pofleffion  a  tenure.  Thus  all  the 
land  in  the  kingdom  is  fuppofed  to  be  holden,  mediately 
or  immediately,  of  the  king  ;  who  is  {tiled  the  lord  para- 
mount, or  above  all.  Such  tenants  as  held  under  the  king 
immediately,  when  they  granted  out  portions  of  their  lands 
to  inferior  perrons,  became  alio  lords  with  refpect  to  thofe 
inferior  perfons,  as  they  were  frill  tenants  with  refpect.  to 
the  king  ;  and  thus  partaking  of  a  middle  nature,  were 
called  mefne,  or  middle,  lords.  So  that  if  the  king  grant- 
ed a  manor  to  A,    and. he  granted  a  portion  of  the  land  to 
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B,  now  B  was  faid  to  hold  of  A,  and  A  of  the  king  ;  or,  in 
other  words,  B  held  his  lands  immediately  of  A,  but  mediate- 
ly of  the  king.  The  king  therefore  was  ftiled  lord  paramount : 
A  was  both  tenant  and  lord,  or  was  a  mefne  lord ;  and  B 
was  called  tenant  parfvaM,  or  thelpwefl  tenant ;  being  he  who. 
is  fuppofed  to  make  avail,  or  profit,  of  the  land  (a).  In  this 
manner  are  all  the  lands  of  the  kingdom  holden,  which  are  in 
the  hands  of  fubjecfe:  for  according  to  fir  Edward  Coke  (b), 
in  the  law  of  England  we  have  not  properly  allodium;  which, 
we  have  feen  (c),  is  the  name  by  which  the  feudiits  abroad 
diftmguiih  fuch  eftates  of  the  fubject,  as  are  not  holden  of  any 
fuperior.  So  that  at  the  firft  glance  we  may  obferve,  that  our 
lands  are  either  plainly  feiids^  cr  partake  very  ltrongly  of  thq 
feodal  nature . 

All  tenures  being  thus  derived,  or  fuppofed  to  be  de- 
rived, from  the  king,  thofe  that  held  immediately  under 
him,  in  right  of  his  crown  and  dignity,  were  called  his  te- 
nants in  capiie,  or  in  chief;  which  was  the  molt  honoura- 
ble fpecies  of  tenure,  but  at  the  fame  time  fubjected  the  te- 
nants to  greater  and  more  burthenfome  fervices  than  infe- 
rior tenures  did  (d).  This  dirancMon  ran  through  all  the  dif- 
ferent forts  of  tenure  ;  of  which  I  now  proceed  to  give  an 
account. 

I.  There  feem  to  have  fubiifted  among  our  ancefrors  four 
principal  fpecies  of  lay  tenures,  to  which  all  others  may  be 
reduced  :  the  grand  criteria  of  which  were  the  natures  of  the 
feveral  fervices  or  renders,  that  were  due  to  the  lords  from 
their  tenants.  The  fervices,  in  refpecT  of  their  quality,  were 
either  free  or  bafe  fervices;  in  reipecl  of  their  quantity  and 
the  time  of  exacting  them,  were  either  certain  or  uncertain, 
Tree  fervices  were  fuch  as  were  not  unbecoming  the  charac- 
ter of  a  foldier,  or  a  freeman,   to  perform  j   as  to  ferve  under 

(a)  2  Inft.  296.  vhk.h  hold  directly  from  the  em- 

(b)  I   liiil.  1.  peror,    are    called    the    iinmcAuiie 

(c)  pag*  47.  ftates  of  the  empire;  all  other  land- 
(r.)  In  the  Crermrasic  conf.:itut!on,     holders  beiifrg  denominated  medht'e 

the  electors,  the  bifliops,  the  feeii-     ones.  Mod.  Un.  Hill-  xiii.  61. 
lar  princes,  the  imperial  cities,,  &.c* 

*  his 
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his  lord  in  the  wars,  to  pay  a  fum  of  money,  and  the  like. 
Safe  fervices  were  inch  as  were  fit  only  for  peai'ants,  or  per- 
ions  of  a  iervile  rank;  as  to  plough  the  lord's  land,  to.  make 
his  hedges,  to  cany  out  his  dung,  or  other  mean  employments. 
The  certain  fervices,  whether  free  or  bale,  were  fuch  as 
were  ilinted  in  quantity,  and  could  not  be  exceeded  on  any 
pretence ;  as,  to  pay  a  {rated  annual  rent,  or  to  plough  fuch 
a  field  for  three  days.  The  uncertain  depended  upon  un- 
known contingencies ;  as  to  do  military  fervice  in  perfon,  or 
pay  an  aiTeflment  in  lieu  of  it,  when  called  upon  ;  or  to  wind 
a  horn  whenever  the  Scots  invaded  the  realm ;  which  are  free 
fervices  :  or  to  do  whatever  the  lord  mould  command  ;  which 
is  a  bale  or  villein  fervice. 

From   the   various   combinations   of  thefe  fervices    have 
arifen  the  four  kinds  of  lay  tenure  which  fubfiiled  in  Eng- 
land,   till  the  middle  of  the  laft  century ;   and  three  of  which 
fubfift  to  this  day.      Of  thefe  Bracton    (who   wrote    under 
Henry  the  third)  feems  to  give  the  cleareft  and  molt  com- 
pendious account,    of  any  author  antient  or  modern   (e) ;    of 
which  the  following  is  the  outline  or  abitracr.  (f ).     iC  Tene- 
Ci  ments   are    of   two   kinds,    f rank-tenement ,    and    villenage, 
"And,    of  frank- tenements,    fome  are  held  freely  in  confi- 
ie  deration  of  homage  and  knight -fervice ;  others  in  free-fic- 
ic  age  with   the  fervice   of   fealty  only."     And   again    (g), 
i{  of  villenarres  fome   are  pure   and  others  privileged.     He 
"  that  holds  in  pure  villenage   ihall  do  whatfoever  is  com- 
"  manded  him,  and  always  be  bound  to  an  uncertain  fervice;. 
u  The   other  kind  of  villenage  is  called  villein- foe  age ;    and 
<f  thefe  villein-focmen  do  villein  fervices,    but  fuch  as  are 
"  certain  and  determined."     Of  which  the  fenfe  feems  to 
be  as  follows  :    flrfi,  where  the  fervice  was  free,   but  uncertain 
as   military  fervice    with   homage,     that   tenure    was  called 

(e)  /.  4.  tr.  1.  c  28.  udprivilegidtum.     ffyUenii-in fi*r4 

(1)  Tenementorum  alhil  lileriim  a-  yiWnagid  faciei  qu&quid.  cl praccep- 

ttud  ville nagtem.    Item,  Uh^rorur;:  a-  tttsn*f»e'rjt,  ei  ;s;>:pei'  ttnebtijtr  a  . .  /i- 

lUti  tatfstit.r  i'tbere  pro  hamagip  et  fer-  certd.    Aliti  {genus  villefjagit  mcituf 

t  i  n  vi'.'  \    H   ah  cl  w  I  :"?ro  [o^go  ■■..  •  ■'''■■  >'.      \  ■■  ■  '    v   '      '■    '-   '- 

cum  ftdeUiate  tantum.  §.  1.  hmfocmaiim-^vjllma  ptctuntfer-vii 

(?£  Ville nagioru;;: .:.!} '■;:!  ht:r;::iu  .,'/;-  tinf  fed £cria  et determinate-  §.  >• 

the 
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the  tenure  in  chivalry,  per  fervhium  miUtare  ,  or  by  knight- 
fervice.  Secondly,  where  the  fervice  was  not  only  free,  but 
zlfo  certain,  as  by  fealty  only,  by  rent  and  fealty,  &c.  that 
tenure  was  c?Jled  liberum  focdgium,  or  free  focage.  Thefe 
were  the  only  free  holdings  or  tenements ;  the  others  were 
vtllenous,  or  fervile  :  as,  thirdly,  where  the  fervice  was  bafe 
in  its  nature,  and  uncertain  as  to  time  and  quantity,  the  te- 
nure was  pur  urn  villenagiwn,  abfolute  or  pure  villenage.  Lank- 
ly, where  the  fervice  was  bafe  in  its  nature,  but  reduced  to 
a  certainty,  this  was  frill  villenage,  but  diftinguiihed  from  the 
other  by  the  name  of  privileged  villenage,  villenagium  pri- 
vilegiaiwn;  or  it  might  be  fall  called  focage  (from  the  certainty 
of  its  fervices)  but  degraded  by  their  bafenefs  into  the  inferior 
title  of  villanurn.  focagium,   villein- focage. 

I.  The  firft,   moft  univerfal,    and  efteemeci  the  moft  ho« 

noiirable  fpecies  of  tenure,  was  that  by  knight-fervice,  called 
in  Latin  fervhium  mtlit'are,  and  in  law  France  chivalry,  or 
fervice  de  chivaier,  anfwefirig  to  the  fef  dy  haubert  of  the 
Normans  (h),  which  name  is  exprefsly  given  it  by  the  mir- 
rour  (i).  This  differed  in  very  few  points,  as  we  ihall  pre- 
sently fee,  from  -  a  pure  and  proper  feud,  being  entirely  mi- 
litary, and  the  genuine  effect  of  the  feodal  eftabliihment 
in  England.  To  make  a  tenure  by  knight-fervice,  a  deter- 
minate quantity  of  land  was  neceiTary,  which  was  called*  a 
knight's  fee,  feodum  nuliiare ;  the  value  of  which,  not  only 
in  the  reign  of  Edward  II  (k),  but  alio  of  Henry  II  (1), 
and  therefore  probably  at  its  original  in  the  reign  of  the 
conqueror,  was  {rated  at  20  /.  per  annum ;  and  a  certain 
number  of  thefe  knights  fees  were  requifite  to  make  up 
a  barony.  And  he  who  held  this  proportion  of  land  (or 
a  whole  fee)  by  knight-fervice,  was  bound  to  attend  his 
lord  to  the  wars  for  forty  days  in  every  year,  if  called  up- 
on :  which  attendance  was  his  reditus  or  return,  his  rent 
or  fervice,  for  the  land  he  claimed  to  hold.  If  he  held  on- 
ly half  a  knight's  fee,  he  was  only  bound  to  attend  twen- 
ty days,    and  fo  in  proportion   (m).     And  there   is  reafon 

(lil  Spelm.  Gloff.  219.  Litt.  69. 

(')  c.  2.  §.  27.  (1)  Glanvil.  I  9.  c  4- 

(kj  Stat,  de  milit.  1  Edw.  II.  Co.  (m)  Litt.  $.  95. 

to 
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to  apprehend,  that  this  fervice  was  the  whole  that  our  an- 
ceftors  meant  to  fubjedt  themielves  to ;  the  other  fruits  and 
confequences  of  this  tenure  being  fraudulently  fuperinduced, 
as  the  regular  (though  unforefeen)  appendages  of  the  feodal 
fyftem. 

This  tenure  of  knight-fervice  had  all  the  marks  of  a  flricl 
and  regular  feud  :  it  was  granted  by  words  of  donation,  dedi 
et  conceffi  (n)  •  was  transferred  by  inveftiture  or  delivering 
corporal  pofleffion  of  the  land,  ufually  called  livery  of  feifm  ; 
and  was  perfected  by  homage  and  fealty.  It  alfo  drew  after 
it  thefe  feven  fruits  and  confequences,  as  infeparably  incident 
to  the  tenure  in  chivalry ;  viz.  aids,  relief,  primer  feiiln, 
wardihip,  marriage,  fines  for  alienation,  and  efcheat :  all 
which  I  mall  endeavour  to  explain,  and  mew  to  be  of  feodal 
original. 

1.  Aids  were  originally  mere  benevolences  granted  by 
the  tenant  to  his  lord,  in  times  of  difficulty  and  diflxefs  (o)  ; 
but  in  procefs  of  time  they  grew  to  be  confidered  as  a  mat- 
ter of  right,  and  not  of  difcretion.  Thefe  aids  were  prin* 
cipaily  three  :  flrft,  to  ranfom  the  lord's  perfon,  if  taken  pri- 
foner  :  a  neceffary  confequence  of  the  feodal  attachment  and 
fidelity  5  info-much  that  the  neglect  of  doing  it,  whenever  it 
was  in  the  vafal's  power,  was,  by  the  ftri£t  rigour  of  the 
feodal  law,  an  abfolute  forfeiture  of  his  efbte  (p).  Second- 
ly, to  make  the  lord's  eldefl  fon  a  knight :  a  matter  that  was 
formerly  attended  with  great  ceremony,  pomp,  and  expenfe. 
This  aid  could  not  be  demanded  till  the  heir  was  fifteen, 
years  old,  or  capable  of  bearing  arms  (q)  :  the  intention  of 
it  being  to  breed  up  the  eldefl:  fon,  and  heir  apparent  of  the 
feignory,  to  deeds  of  arms  and  chivalry,  for  the  better  de- 
fence of  the  nation.  Thirdly,  to  marry  the  lord's  eldeil 
daughter,  by  giving  her  a  fuitable  portion  :  for  daughter's 
portions  were  in  thofe  days  extremely  (lender  ;  few  lords 
being  able  to  fave  much  out  of  their  income   for  this  pur-, 

(n)   Co.  Litt.  9.  norwn.  BfSM&on.  t  2.  tr.  i.e.  i5.  J.  & 

(o)  AuxlUafiunt.de  gratia  etnonde  (p)  Ftud,   I.  2.  /.  24. 

jure, — cum  deter/ (leant  ex 'gratia   te-  {c£,  2, 1  lift.  233. 

aisuthim  et  nor,  ad  VQluntaUm  d&mi- 
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pofe  ;  nor  could  they  acquire  money  by  other  means,  being 
wholly  converfant  in  matters  of  arms  ;  nor,  by  the  nature  of 
their  tenure,  could  they  charge  their  lands  with  this,  or  any 
other  incumbrances.  From  bearing  their  proportion  to  theie 
aids  no  rank  or  profeffion  was  exempted  :  and  therefore  even 
the  monasteries,  till  the  time  of  their  dinolution,  contributed 
to  the  knighting  of  their  founder's  male  heir  (of  whom  their 
lands  were  holden)  and  the  marriage  of  his  female  defend- 
ants (r).  And  one  cannot  but  obferve,  in  this  particular,  the 
great  refemblance  which  the  lord  and  vafal  of  the  feodal  law 
bore  to  the  patron  and  client  of  the  Roman  republic ;  between 
whom  alio  there  fubfified  a  mutual  fealty,  or  engagement  of 
defence  and  protection*  With  regard  to  the  matter  of  aids, 
there  were  three  which  were  ufually  railed  by  the  client;  viz* 
to  marry  the  patron's  daughter  ;  to  pay  his  debts,  and  to  re- 
deem his  perfon  from  captivity  (s). 

But  befides  thefe  antient  feodal  aids,  the  tyranny  of  lords 
by  degrees  exacted  more  and  more  ;  as,  aids  to  pay  the  lord's 
debts,  (probably  in  imitation  of  the  R.omans)  and  aid>  o 
enable  him  to  pay  aids  or  reliefs  to  his  fuperior  lord  ;  from 
which  lad  indeed  the  king's  tenants  In  capite  were,  from 
the  nature  of  their  tenure,  excufed,  as  they  held  i,: ...  scfr» 
ately  of  the  king  who  had  no  fuperior.  To  prevent  this  a- 
bufe,  king  John's  magna  charta  (t)  ordained  that  no  aids  be 
taken  by  the  king  without  confent  of  parliament,  nor  in  any 
wife  by  inferior  lords,  fave  only  the  three  antient  ones  above- 
mentioned.  But  this  provifion  was  omitted  in  Hen.  Ill's  char- 
ter, and  the  fame  oppreffions  were  continued  till  the  2^  Ed.  I; 
when  the  ftatute  called  conformatio  chariarmn  was  enacled  ;  < 
which  in  this  refpect  revived  king  John's  charter,  by  ordain- 
ing that  none  but  the  antient  aids  Ihould  be  taken.  But  though 
the   fpecies   of  aids  was   thus   retrained,    yec   the    quantity 

(r)  Philip's  life  of  Pole.  I.  iv.?..  gratkliaw  p  ciitjjatn  erogaredt)  ef  ei& 

(s)  Eratj&utem  baec  Inter "utrofijiee  hoftibus  in   hello  captors   reditinren% 

ofnc^orutu  vlcijfitudo, — a/.f  cl}c,?tcs  ad  Paul   Mazi\.tu;.3   de  fjihiln   Rymanfo 

collocani'as  fendtorum  filias  dc  fuo  con-  c.  1. 

fzrreui;  in  acrls  alleui  diifohtiione-m  (t)  cap.  t2,.  15. 
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of  each  aid  remained  arbitrary  and  uncertain.  King  John's 
charter  indeed  ordered,  that  all  aids  taken  by  inferior  lords 
mould  be  reafonable  (u)  ;  and  that  the  aids  taken  by  the  king 
of  his  tenants  in  capite  mould  be  fettled  by  parliament  (w). 
But  they  were  never  completely  afcertained  and  adjufted  till 
the  ftatute  Weftm.  1.  3  Edw.  I.  c.  36.  which  fixed  the  aids 
of  inferior  lords  at  twenty  millings,  or  the  fuppofed  twen- 
tieth part  of  every  knight's  fee,  for  making  the  eldeft  fon  a 
knight,  or  marrying  the  eldeft  daughter  «  and  the  fame  was 
done  with  regard  to  the  king's  tenants  in  capite  by  ftatute  25 
Edw.  III.  c.  11.  The  other  aid,  for  ranfom  of  the  lord's 
perfon,  being  not  in  its  nature  capable  of  any  certainty,  was 
therefore  never  afcertained. 

1.  Relief,  releJwri,  was  before  mentioned  as  incident  to 
every  feddal  tenure,  by  way  of  fine  or  compofition  with  the 
lord  for  taking  up  the  eftate,  which  was  lapfed  or  fallen  in  by 
the  death  of  the  laft  tenant.  But,  though  reliefs  had  their 
original  while  feuds  were  only  life-eftates,  yet  they  continued 
after  feuds  became  hereditary ;  and  were  therefore  looked 
upon,  very  juftly,  as  one  of  the  greateft  grievances  of  tenure : 
especially  when,  at  the  fir  ft,  they  were  merely  arbitrary  and 
at  the  will  of  the  lord  ;  fo  that,  if  he  pleafed  to  demand  an 
exorbitant  relief,  it  was  in  effecl:  to  difmherit  the  heir  (x). 
The  Englifh  ill  brooked  this  confequence  of  their  new  adopt- 
ed policy ;  and  therefore  William  the  conqueror  by  his  laws 
(y)  afcertained  the  relief,  by  directing  (in  imitation  of  the  Da- 
Iiim  heriots)  that  a  certain  quantity  of  arms  and  habiliments 
of  war  mould  be  paid  by  the  earls,  barons,  and  vavafours 
reflectively;  and,  if  the  latter  had  no  arms,  they  mould  pay 
looj.  William  Rufus  broke  through  this  compofition,  and 
again  demanded  arbitrary  uncertain  reliefs,  as  due  by  the  feo- 
dal  laws  ;  thereby  in  effect  obliging  every  heir  to  new-pur- 
chafe  or  redeem  his  land  (7.)  :  but  his  brother  Henry  I,  by 
the  charter  before-mentioned  reftored  his  father's  law  ;  and 
ordained,  that  the  relief  to  be  paid  mould  be  according  to 
H  <&:/*:  6)  c.  22,  23,  24. 


(w)  aid.  j  4, 

(x)  Wrioht.  99 

Vol.  ll. 


(2)  2  Roll.  Abr.  514. 
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the  law  fd  eftablifhed,  and  not  an  arbitrary  redemption  (a), 
But  afterwards,  when,  by  an  ordinance  in  27  Henry  II,  call- 
ed the  aifife  of  arms,  it  was  provided  that  every  man's  ar- 
mour mould  defcend  to  his  heir,  for  defence  of  the  realm;  and 
it  thereby  became  impracticable  to  pay  thefe  acknowlegements 
in  arms,  according  to  the  laws  of  the  conqueror,  the  compofi- 
tion  was  univerfally  acccepted  of  100s.  for  every  knight's  fee; 
as  we  find  it  ever  after  eftabliihed  (b).  But  it  muft  be  re- 
memhered,  that  this  relief  was  only  then  payable,  if  the  heir 
at  the  death  of  his  anceftor  had  attained  his  full  age  of  one 
and  twenty  years. 

3;  Primer  fiijin  was  a  feodal  burthen,  only  incident  to 
the  king's  tenants  in  capite,  and  not  to  thofe  who  held  of  in- 
ferior or  mefne  lords.  It  was  a  right  which  the  king  had, 
when  any  of  his  tenants  in  capte  died  feifed  of  a  knight's  fee, 
to-  receive  of  the  heir  (provided  he  were  of  full  age)  one 
whole  year's  profits  of  the  lands,  if  they  were  in  immediate 
poireffion  ;  and  half  a  year's  profits,  if  the  lands  were  in  re- 
version expectant  on  an  eirate  for  life  (,c).  This  feems  'to  be 
little  more  than  an  additional  relief:  but  grounded  upon  this 
feodal  reafori ;  that,  by  the  antient  law  of  feuds,  immediately 
upon  the  death  of  a  valal  the  fuperior  was  intitied  to  enter  and 
take  feifin  or  ppffeffion  of  the  land,  by  way  of  protection  againft 
intruders,  till  the  heir  appeared  to  claim  it,  and  receive  invefli* 
t\-je  :  and,  for  the  time  the  lord  fo  held  it,  he  was  intitied  to 
take  the  profits ;  and,  unlefs  the  heir  claimed  within  a  yea/  and 
clay,  it  was  by  the  drift  law  a  forfeiture  (d).  This  prac- 
tice however  feems  not  to  have  long  obtained  in  England,  if 
ever,  with  regard  to  tenures  under  inferior  lords  ;  but,  as  to 
the  king's  tenures  in  catlte,  this  piima  feifind  was  exprefsly 
declared,  under  Henry  III  and  Edward  II,  to  belong  to, the 
king  by  prerogative,  in  contradiftinction  to  other  lords  (e). 
And  the  king  was  intitied  to  enter  and  receive  the  whole 
profits  of  the  land,   till  livery  was  fued  ;  which  fuit  being 

(a)   "   Haeres    non  redimct  terram  (h)  Glanv.  /.  9.  c.  4.  Litt.  §.  112. 

li  fiidWy  Ji'dit  faciebat  tempore  fratris  (c)  Co.  Lift.  77. 

"  met,  fed  legHitna  et  jufta  releVatta-  (d)  Feud.  I.  2.  t.  24. 

"  he rele-vabit  earn"     (Text.  RoJFens.  (e)  Stat.  Marlbr.  016,17.  Edw 

e.  34J  11.'  c  3- 
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commonly  within  a  year  and  day  next  after  the  death  of  the 
tenant,  therefore  the  king  ufed  to  take  at  an  avarage  the 
.firft-fruiis,  that  is  to  fay,  one  year's  profits  of  the  lands  (f). 
And  this  afterwards  gave  a  handle  to  the  popes,  who  claimed 
to  be  feodal  lords  of  the  church,  to  claim  in  like  manner  from 
every  clergyman  in  England  the  firft  year's  profits  of  his  be- 
nefice, by  way  of  ptimhtae,  or  fir.d-fruits. 

4.  These  payments  were  only  due  if  the  heir  was  of  full 
age ;  but  if  he  was  under  the  age  of. twenty  one,  being  a  male, 
or  fourteen,  being  a  female  (g),  the  lord  was  intitled  to  die 
ivardjhip  of  the  heir,  and  was  called  the  guardian  in  chivalry. 
This  wardihip  confifted  in  having  the  cuflody  of  the  body  and 
lands  of  fuch  heir,  without  any  account  of  the  profits,  till  the: 
age  of  twenty-ones  in  males,  and  fixteen  in  females.  For  the 
law  fuppofed  the  heir-male  unable  to  perform  knight-lervice 
till  twenty-one  ;  but  as  for  the  female,  me  was  fuppofed  ca- 
pable at  fourteen  to  marry,  and  then  her  hufband  might  per- 
form the  fervice.  The  lord  therefore  had  no  ward  (hip,  if  at 
the  death  of  the  anceftor  the  heir-male  was  of  the  full  age  of 
twenty-one,  or  the  heir-fernale  of  fourteen  :  yet,  if  me  was 
then  under  fourteen,  and  the  lord  once  had  her  in  ward,  he 
might  keep  her  fo  till  fixteen,  b}^  virtue  of  the  ftatute'of  Weftm. 
i.  3  Edw.  1.  c.  22.  the  two  additional  years  being  given  by 
the  legiflature  for  no  other  reafon  but  merely  to  benefit  the 
lord  (h). 

This  wardihip,  fo  far  as  it  related  to  iand,  though  it  was 
not  nor  could  be  part  of  the  law  of  feuds,  fo  long  as  they 
were  arbitrary,  temporary,  or  for  life  only ;  yet,  when  they 
became  hereditary,  and  did  confequently  often  defcend  up- 
on infants,  who  by  reafon  of  their  age  could  neither  per- 
form nor  ftipulate  for  the  fervices  of  the  feud,  does  not  feem 
upon  feodal  principles  to  have  been  urireafonabie.  For  the 
wardihip  of  the  land,  or  cufrody  of  the  feud,  was  retained 
by  the  lord,  that  he  might  out  of  the  profits  thereof  provide 
a  fit  perfon  to  fupply  the  infant's  fervices,  till  he  iliould  bs 
(f)   Staundf.  Prerog.  13.  (h)  Ibid, 

is)  Liu.  5. 103. 
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of  age  to  perform  them  himfelf.  And,  if  we  confider  a  feud 
in  its  original  import,  as  a  ffipend,  fee,  or  reward  for  actual 
fervice,  it  could  not  be  thought  hard  that  the  lord  mould 
with -hold  the  {"Upend,  fa  long  as  the  iervice  was  fufpended. 
Though  undoubtedly  to  our  Engliili  anceilors,  where  fuch 
fnpendiary  donation  was  a  mere  fuppofition  or  figment,  it  car- 
ried  abundance  of  hardihip  ;  and  accordingly  it  was  relieved 
by  the  charter  of  Henry  I  before'-mentioned,  which  took  this 
euftody  from  the  Lord,  and  ordained  that  the  cuftcdy,  both 
of  the  land  and  the  children,  IhouM  belong  to  the  widow  or 
next  of  kin.  But  this  noble  immunity  did  not  continue  many. 
years. 

The  wardship  of  the  body  was  a  consequence  of  the  ward* 
fhip  of  the  land  ;  for  he  who  enjoyed  the  infant's  efrate  was 
the  propereft  perfon  to  educate  and  maintain  him  in  hk  infan- 
cy :  and  alfo,  in  a  political  view,  the  lord  was  moll  concern- 
ed to  give  his  tenant  a  fuitable  education,  in  order  to  qualify 
him  the  better  to  perform'  thofe  fervices  which  in  his  maturity 
he  was  bound  to  render. 

When  the  male  heir  arrived  to  the  age  of  twenty  one,  or 
the  heir  female  to  that  of  fixteen,  they  might  fue  out  their 
livery  or  auflerlemain  (i)  ;  fet  is,  the  delivery  of  their  lands 
out  of  their  guardian's  hands.  For  this  they  were  obliged  to- 
pay  a  fine,  namely,  half  a  year's  profits  of  the  land  ;  though 
this  feems  exprefsly  contrary  to  magna  charfa  (k).  How- 
ever  in  confider  ation  of  their  lands  havmg  been  fo  long  in 
ward,  they  were  excufed  all  reliefs,  and  the  king's  tenants 
alfo  all  primer  feihns  (1).  In  order  to  afcertain  the  profits  that 
arofe  to  the  crown,  by  thefe  fruits  of  tenures,  and  to  grant  the 
heir  his  livery,  the  itinerant  juffices,  or  juftices  in  eyre,  had  it 
formerly  in  charge  to  make  inquifition  concerning  them  by  a 
jury  of  the  county  (m),  commonly  called  an  wquifitio  pjl 
■mortem;  which  was  infKtuted  to  inquire  (at  the  death  of  any 
man  of  fortune)  the  value  of  his  eflate,  the  tenure  by  which 

ffl  Co.Litt.  77-  W  Co.  Lhf.  77- 

(k)  9  Hen.  III.  to  $  (w)  lloxcndca-fub  ix/cb.  L 
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it  was  holden,  and  who,  and  of  what  age,  his  heir  was  ; 
thereby  to  afcertain  the  relief  and  value  of  the  primer  feifin, 
or  the  wardihip  and  liberty  accruing  to  the  king  thereupon. 
A  manner  of  proceeding  that  came  in  procefs  of  time  to  be 
greatly  abufed,  and  at  length  an  intolerable  grievance ;  it  be- 
ing one  of  the  principal  accufations  againft  Empfon  and  Dud- 
ley, the  wicked  engines  of  Henry  VII,  that  by  colour  of  falfe. 
inquifitions,  they  compelled  many  perfons  to  fue  out  livery 
from  the  crown,  who  by  no  means  were  tenants  thereunto  (n). 
And,  afterwards  a  court  of  wards  and  liveries  was  erected  (o), 
for  conducting  the  fame  inquiries  in  a  more  folemn  and  legal 
manner. 

When  the  heir  thus  came  of  full  age,  provided  he  held  a 
knight's  fee,  he  was  to  receive  the  order  of  knighthood,  and 
was  compellable  to  take  it  upon  him,  or  elfe  pay  a  fine  to  the 
king.  For,  in  thole  heroical  times,  no  perfon  was  qualified 
for  deeds  of  arms  and  chivalry  who  had  not  received  this  or* 
der,  M  which  was  conferred  With  much  preparations  and  fa«? 
lemnity.  We  may  plainly  difcover  the  foot-fleps  of  a  fi- 
xnilar  custom  in  what  Tacitus  relates  of  the  Germans,  who 
in  order  to  qualify  their  young  men  to  bear  arms,  prefent- 
ed  them  in  a  full  aftembly  with  a  ihieid  and  lance  ;  which 
ceremony,  as  was  formerly  hinted  (p),  is  fuppofed  to  have 
been  the  original  of  the  feodal  knighthood  (q).  This  pre- 
rogative, of  compelling  the  vafals  to  be  knighted,  cr  to  pay 
a  tine,  was  exprefsly  recognized  in  parliament,  by  tl;e  fta- 
tu'te  de  miliiihiis,  1  Edw.  II. ;  was  exerted  as  an  expedient  of 
raifing  money  by  many  of  our  b.eft  princes,  particularly  by 
Edward  VI  and  queen  Elizabeth;  but  yet  wras  the  occafion 
of  heavy  murmurs  when  exerted  by  Charles  I.  :  among 
whole  many  misfortunes  it  was,  that  neither  hiinfelf  nor  his 
people  Teemed  able  to  dininguiih  between  the  arbitrary 
ilretch;    and  the  legal  exerrion,   of  prerogative.     However, 

(n)4lnft.  198.  «  feu  to  framacque  juiienum  ornant. 

(o)  Stat-  32  Hen.  VIII.  c  46.  **  Haec  apud  illos  tog.i,  hie  primus  ju-, 

(p)  Vol.  I.  pag.  392.  **  -ventae  bonos  :  ante  hoc  domus pari 

(q)  "  In  ipfo  cciicilio  Del  priucipum  i( -videntur  ;    ?nox    repjibHae."     Dc 

**  aJiauisf  vel  pater :  vcl  p?  bpinaUusf  juor.  Germ.  cup.  13. 
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among  the  other  conceffions  made  by  that  unhappy  prince, 
before  the  fatal  recourfe  to  arms,  he  agreed  to  diveft  himfelf 
of  this  undoubted  flower  of  his  crown  and  it  was  accordingly 
aboliihed  by  ftatute  16  Car.  I.  c.  20. 

5,  But,  before  they  came  of  age,  there  was  fall  another 
piece  of  authority,  which  the  guardian  was  at  liberty  to  exer- 
eife  over  his  infant  wards ;  I  mean  the  right  of  marriage, 
(maritagium,  as  contradiftinguiihed  from  matrimonium)  which 
m  its  feodal  fenfe  fignines  the  power,  which  the  lord  or  guar- 
dian in  chivalry  had  of  difpofnig  of  his  infant  ward  in  matri- 
mony. For,  while  the  infant  was  in  ward,  the  guardian  had 
the  power  of  tendering  him  or  her  a  fuitable  match,  without 
difparagement,  or  inequality  :  which  if  the  infants  refufed,  they 
forfeited  the  value  of  the  marriage,  valorem  maritagii,  to  their 
guardian  (r)  ;  that  is,  fo  much  as  a  jury  would  affefs,  or  any 
one  would  bona  fide  give  to  the  guardian  for  fuch  an  alliance 
(s)  :  and,  if  the  infants  married  themfelves  without  the  guar- 
dian's confent,  they  forfeited  double  the  value,  duplicem  valo- 
rem maritagii  (t).  This  feems  to  have  been  one  of  the  great- 
eft  hardihips  of  our  antient  tenures.  There  are  indeed  fub- 
ftantial  reafons  why  the  lord  mould  have  the  reflralni  and  con- 
trol of  the  ward's  marriage,  efpecially  of  his  female  ward; 
becaufe  of  their  tender  years,  and  the  danger  of  fuch  female 
ward  intermarrying  with  the  lord's  enemy  (u).  But  no  tole- 
rable pretence  could  be  aihgned  why  the  lord  ihould  have  the 
fale,  or  value,  of  the  marriage.  Nor  indeed  is  this  claim  of 
itrittly  feodai  original;  the  mou  probable  account  of  it  feeming 
to  be  this :  that  by  the  cuftqm  of  Normandy  the  lord's  confent 
was  necelfary  to  the  marriage  of  his  female- wards  (w) ;  which 
was  introduced  into  England,  together  with  the  reft  of  the 
Norman  doctrine  of  feuds :  and  it  is  likely  that  the  lords  ufu al- 
ly took  money  for  fuch  their  confent,  fmce  in  the  often-cited 
charter  of  Henry  the  firft,  he  engages  for  the  future  to  take; 
nothing  for  his  confent;  which   alfo  he  promifes  in  general 

(r)  Litt.  f  no.  (v)  Bra&.  /.  i.e.  37.  §.6. 

(s)  Stat.  Mert.  c  6.  Co.  Litt.  82.         (w)  Gr.  Cult.  55- 
it)  Lit.  §.  110. 
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to  give,  provided  fuch  female  ward  were  not  married  to  his 
enemy.  But  this,  among  other  beneficial  parts  of  that  char- 
ter, being  disregarded,  and  guardians  null  continuing  to  dif- 
pofe  of  their  wards  in  a  very  arbitrary  unequal  manner,  it  was 
provided  by  king  John's  great  charter,  that  heirs  iliculd  be 
married  without  difparagement,  the  next  of  kin  having  pre- 
vious notice  of  the  contract  (x) ;  or,  as  it  was  exprelTed  in  the. 
Erft  draught  of  that  charter,  tta  mariieniur  ne  difparagentur, 
et  per  confilium  propinquorum  de  confanguinitate  fua  (y).  But 
the  provisions  in  behalf  of  the  relations  were  omitted  in  the  char- 
ter of  Henry  III ;  wherein  (z)  the  claufe  flands  merely  thus, 
¥  haeredes  maritentiir  abfque  difparagatione ;"  meaning  certain- 
ly, by  haeredes,  heirs  female,  as  there  are  no  traces  before 
this  to  be  found  of  the  lord's  claiming  the  marriage  of  heirs 
male  ;  and  as  Glanvil  (a)  exprefsly  confines  it  to  heirs  female. 
But  the  king  and  his  great  lords  thenceforward  took  a  handle 
from  the  ambiguity  of  this  exprellion  to  claim  them  both,  five 
fit  mafculus  jive  foeniina,  as  Bra£ton  more  than  once  expreiTes 
it  (b) ;  and  alfo,  as  nothing  but  difparagement  was  reitrain- 
ed  by  magna  carta,  they  thought  themfelves  at  liberty  to 
make  all  other  advantages  that  they  could  (c).  And  after- 
wards this  right,  of  felling  the  ward  in  marriage  or  elfe- re- 
ceiving the  price  or  value  of  it,  was  exprefsly  declared  by 
the  flatute  of  Me r ton ;  (d)  which  is  the  firft  direct  mention 
of  it  that  I  have  met  with,  ia  our  own,  or  in  any  other  law. 

6.  Another  attendent  or  conference  of  tenure  by 
knight-fervice  was  that  of  fines  due  to  the  lord  for  every  alie- 
nation, whenever  the  tenant  had  occafion  to  make  over 
his  land  to  another.  This  depended  on  the  nature  of  the 
feodal  connection;  it  not  being  reafonable  nor  allowed,  as 
we  have  before  feen,  that  a  feudatory  ihould  transfer  his 
lord's  gift  to  another,  and  fubititute  a  new  tenant  to  do 
the  fervice  in  his  own  ftead,  without  the  confent  of  the 
lord  :    and,   as  the  feodal  obligation  was  confidered  as  reci? 

(x)  cap.  6.  edit.  Oxon.  (b)  /.  2.  c.  38.  §.  1. 

(y)  cap.  3.  ibid.  (c)  Wright.  97. 

\x)  cap.  6.  .  ((I)  20  Hen.  III.  c.  6. 

(a)  I  .9.  c  9.  6"  12.  &  I.  9-  C.  4. 
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procal,  the  lord  alfo  could  not  alienate  his  feignory-  without  tWfe 
confent  of  his  tenant,  which  confent  of  his  was  called  an  at* 
tornment.  This  reftraint  upon  the  lords  foon  wore  away;  that 
upon  the  tenants  continued  longer.  For,  when  every  thing 
came  in  procefs  of  time  to  be  bought  and  fold,  the  lords  would 
not  grant  a  licence  to  their  tenant  to  aliene,  without  a  fine  be- 
ing paid  ;  apprehending  that,  if  it  was  reasonable  for  the  heir 
to  pay  a  fine  or  relief  on  the  renovation  of  his  paternal  eftate, 
it  was  much  more  reafonable  that  a  ftranger  mould  make  thft 
fame  acknowlegement  on  his  admiflion  to  a  newly  purchafed 
feud.  With  us  in  England,  thefe  fines  feem  only  to  have 
been  exacted  from  the  king's  tenants  in  capite,  who  were  never 
able  to  aliene  without  a  licence :  but,  as  to  common  perfons^ 
they  were  at  liberty,  by  magna  charta  (e),  and  the  flatute  of 
quia  emptor es  (f ),  (if  not  earlier)  to  aliene  the  whole  of  their 
eftate,  to  be  holden  of  the  fame  lord,  as  they  themfelves  held 
it  of  before.  But  the  king's  tenants  in  capite,  not  being  in'clu. 
ded  under  the  general  words  of  thefe  ftatutes,  could  not  aliene 
without  a  licence  :  for  if  they  did,  it  was  in  antient  flrictnef} 
an  abfolute  forfeiture  of  the  lands  (g) :  though  fome  have  ima- 
gined  otherwife.  But  this  feverity  was  mitigated  by  the  fra-> 
tufe  i  Edw.  III.  c.  12.  which  ordained,  that  in  fuch  cafe  the 
lands  fhould  not  be  forfeited,  but  a  reafonable  fine  to  be  paid 
to  the  king.  Upon  which  fratute  it  was  fettled,  that  one  third 
of  the  yearly  value  mould  be  paid  for  a  licence  of  alienation  ; 
but,  if  the  tenant  prefumed  to  aliene  without  a  licence,  a  full 
year's  value  ihould  be  paid  (h). 

7,.. The  laft  confequence  of  tenure  in  chivalry  was  ef- 
cheat ;  which  is  the  determination  of  the  tenure,  or  dif. 
fblution  of  the  mutual  bond  between  the  lord  and  tenant* 
from  the  extinction  of  the  blood  of  the  latter  by  either 
natural  or  civil  means:  if  he  died  without  heirs  of  his, 
blood,  or  if  his  blodd  was  corrupted  and  ftained  by  com- 
million   of  treafcn   or   felony  ;   whereby   every    inheritable. 

(e)  cat.    32.  (g)  2  Inft.  66, 

(f)  18  Echv.  I.  c.  I,  (hj  Ibid.  67. 
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quality  was  intirely  blotted  put  and  aboliihed.  In  fuch  cafes 
the  land  efcheated,  or  fell  back,  to  the  lord  of  the  fee  (i) ; 
that  is,  the  tenure  was  determined  by  breach  of  the  original 
condition,  exprefTed  or  implied  in  the  feodal  donation.  In  the 
one  cafe,  there  were  no  heirs  fiibiiiting  of  the  blood  of  the 
firit  feudatory  or  purchafer,  to  which  heirs  alqne  the  grant  of 
the  feud  extended  :  in  the  other,  the  tenant,  by  perpetrating 
an  atrocious  crime,  fheweVi  that  he  was  no  longer  to  be  traft- 
ed  as  a  vafal,  having  forgotten  his  duty  as  a  fubjeft  ;  and 
therefore  forfeited  his  feud,  which  he  held  under  the  implied 
condition  that  he  Ihould  not  be  a  traitor  or  a  felon.  The  con- 
fequence  of  which  in  both  cafes  was,  that  the  gift,  being  de- 
termined, refulted  back  to  the  lord  Who  gave  it  (k). 

These  were  the  principal  qualities,  fruits,  and  confe- 
quences  of  the  tenure  by  knight-fervice  :  a  tenure,  by  which 
the  greater}  part  of  the  lands  in  this  kingdom  were  holden, 
iand  that  principally  of  the  king  in  capite,  till  the  middle  of  the 
lafl  century;  and  which  was  created,  as  fir  Edward  Coke 
exprefsly  teftifies  (1),  for  a  military  purpofe ;  viz.  for  defence 
pf  the  realm  by  the  king's  own  principal  fubjecls,  which  was 
judged  to  be  much  better  than  to  truft  to  hirelings  or  foreign- 
ers. The  defcription  here  given  is  that  of  knight  fervice  pro- 
per ;'  which  was  to  attend  the  king  in  his  wars.  There  were 
alfofome  other  fpecies  of  knight-fervice;  fo  called,  though  im- 
properly, becaufe  the  fervice  or  render  was  of  a  free  and  honour- 
able nature,  and  equally  uncertain  as  to  the  time  of  rendering 
as  that  of  knight-fervice  proper,  and  becaufe  they  were  attend- 
ed with  fimilar  fruits  and  confequences.  Such  was  the  -tenure 
by  grand 'ferjeanty,  per  magnum  fervitium,-  whereby  the  tenant 
y/as  bound,  inftead  of  ferving  the  king  generally  in  his  wars, 
to  do  fome  fpecial  honorary  fervice  to  the  king  in  perfon;  as 
to  carry  his  banner,  his  fwcrd,  or  the  like ;  or  to  be  his  Sut- 
ler, champion,  Gr  other  officer  at  his  coronation  (m).  It  was 
in  mod  other  refpecls  like   knight-fervice  (0) ;    only  he  was 

(i)  Co.  Litt.  13.  (m)  Litt.  §.  153. 

(k)  Feud.  1.  2.  t.  86,  (n)  Ibid.  §.  158. 

(I)  4  Inft.  193. 
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&ot  bound  to  pay  aid  £o),  or  efcuage  (p)  ;  and,  when  tenant 
by  knight-fervice  paid  five  pounds  for  a  relief  on  every  knight's 
fee,  tenant  by  grand  ferjeanty  paid  one  year's  value  of  his 
land,  were  it  much  or  little  (q).  Tenure  by  cornage,  which 
was,  to  wind  a  horn  when  the  Scots  or  other  enemies  entered 
the  land,  in  order  to  warn  the  king's  fubjecls,  was  (like  other 
Services  of  the  fame  nature)  a  fpecies  of  grand  ferjeanty  (r). 

These  fervices,  both  of  chivalry  and  grand  ferjeanty,  were 
all  perfonal,  and  uncertain  as  to  their  quantity  or  duration. 
But,    the  perfonal  attendance  in  knight-fervice  growing  trou- 
hlefome  and  inconvenient  in  many  refpects,   the  tenants  found 
means  of  compounding  for  it ;   by  firft  fending  others  in  their 
ftead,  and  in  procefs  of  time  making  a  pecuniary  fatisfa&ion  to 
the  lords  in  lieu  of  it.    This  pecuniary  fatisfaclion  at  laft  came 
to  be  levied  by  aifeffments,  at  fo  much  for  every  knight's  fee  ; 
and  therefore  this  kind  of  tenure  was  called  fcutagium  in  Latin, 
or  fervitlum  fcuti ;  fctdttm  being  then  a  well-known  denomina- 
tion of  money  :  and,  in  like  manner,  it  was  called  in  our  Nor*. 
man  French,  efcuage  ;  being  indeed  a  pecuniary,  inftead  of  a 
military,  fervice.     The  firft  time  this  appears  to  have  been  ta- 
ken was  in  the  5  Hen.  II,  on  account  of  his  expedition  to  Tou- 
loufe  ;  but  it  foon  came  to  be  fo  univerfal,  that  perfonal  attend- 
ance fell  quite  into  dinjfe.     Hence    we   find    in  our    antient 
hiftories  that,  from  this  period,  when  our  kings  went  to  war, 
they  levied  fcutages  on  their  tenants,  that  is,  on  all  the  land- 
holders of  the   kingdom,   to  defray  their   expences,   and  to 
hire  troops  :   and  thefe  aflelTments,  in  the  time  of  Henry  II, 
feem  to  have  been  made   arbitrarily   and  at  the  king's  plea- 
fure.     Which  prerogative   being   greatly   abufed  by  his  fuc- 
ceifors,    it  became    matter    of  national   clamour  ;   and   king 
John  was  obliged    to   confent,  by  his  magna  carta,   that  no 
fcutage    mould    be  impofed   without   confent  of  parliament 
(s).     But  this  claufe   was   omitted  in  his  fon  Henry  Ill's 

(o)  2  Inft.  253.  (s)  Nullum  faitagium  ponatur  in 

fp)   Litt.  §.158.  regno  noftro,  nifi  per  commune  confl- 

(q)  Litt.  §.  154.  Hum  regni  jiojlri.    cap.  12. 

(r)  Ibid.  §.  156. 
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charter  ;  where  we  only  find  (t),  that  fcutages  or  efcuage  mould 
be  taken  as  they  were  ufed  to  be  taken  in  the  time  of  Henry 
II ;  that  is,  in  a  reafonable  and  moderate  manner.  Yet  after- 
wards by  ftatute  25  Edw.  I.  c.  5  &  6.  and  many  fubfequent 
ftatutes  (ii)  it  was  enacted,  that  the  king  mould  take  no  aids  or 
talks  but  by  the  common  affent  of  the  realm.  Hence  it  is  held 
in  our  old  books,  that  efcuage  or  fcutage  could  not  be  levied 
but  by  confent  of  parliament  (w)  ;  fuch  fcutages  being  indeed 
the  grtfund-work  of  all  fucceeding  fubfldies,  and  the  land-tax 
of  later  times. 

Since  therefore  efcuage  differed  from  knight-fervice  in  no- 
thing but  as  a  compenfation  differs  from  actual  fervice,  knight- 
fervice  is  frequently  confounded  with  it.  And  thus  Littleton 
(x)  muft  be  underflood,  when  he  tells  us,  that  tenant  by  ho- 
mage, fealty,  and  efcuage  was  tenant  by  knight-fervice  :  that 
is,  that  this  tenure  (being  fubfervient  to  the  military  policy  of 
the  nation)  was  refpected  (y)  as  a  tenure  in  chivalry  (z).  But 
as  the  actual  fervice  was  uncertain,  and  depended  upon  emer- 
gencies, fo  it  was  neceffary  that  this  pecuniary  compenfation 
fliould  be  equally  uncertain,  and  depended  on  the  afTefTments 
of  the  legiflature  fuited  to  thofe  emergencies.  For  had  the 
efcuage  been  a  fettled  invariable  fum,  payable  at  certain  times, 
it  had  been  neither  more  nor  lefs  than  a  mere  pecuniary  rent ; 
and  the  tenure,  inftead  of  knight  fervice,  would  have  then  been 
of  another  kind,  called  focage  (a),  of  which  we  ihall  fpeak  in 
the  next  chapter. 

For  the  prefent,  I  have  only  to  obferve,  that  by  the  de- 
generating of  knight-fervice,  or  perfonal  military  duty,  in- 
to efcuage,  or  pecuniary  afTeirments,  all  the  advantages  (ei- 
ther promifed  or  real)  of  the  feodal  conftitution  were  de- 
stroyed, and  nothing  but  the  hardlhips  remained.  Inftead 
of  forming  a  national  militia,  compofed  of  barons,  knights, 
and  gentlemen,   bound  by  their  interefr,  their  honour,  and 

ft)  cap.  37.  (y)  Wright.  122. 

(u)   See  Vol.  I.  pag.  T2.6.  (z)  Pro  feoda  tnilztari  retutatur. 

(w)  Old  Ten.  tit.  Efcuage,  Flct.  /.  2.  c  14-  $-  7- 

'(*)   §•  I''- 3-  (a)  Litt.  §•  97.  120. 
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their  oaths,  to  defend  their  king  and  country,   the  whole  of 
this  fyltem  of  tenures  now  tending  to  nothing  elfe,   but  a 
wretched  means  of  railing  money  to  pay  an  army  of  occafionaj 
mercenaries.     In  the  mean  time  the  families  of  all  our  nobili. 
ty  and  gentry  groaned  under  the  intolerable  burthens,  which 
(in  confequence  of  the  fiction  adopted  after  the  conqueft)  were 
introduced  and  laid  upon  them  by  the  fubtlety  and  fineffe  of 
the  Norman  lawyers.     For,   befides  the  fcutages  they  were 
liable  to  in  defed:  of  perfonal  attendance,  which  however  were 
afieffed  by  themfelvs  in  parliament,  they  might  be  called  upon 
by  the  king  or  lord  paramount  for  aids,  whenever  his  eldeft  fon 
was  to  be  knighted  or  his  eldeft  daughter  married^;  not  to  for- 
get the  ranfom  of  his  own  perfon.    The  heir,  on  the  death  of 
his  anceftor,   if  of  full  age,  was  plundered  of  the  firft  emolu- 
ments arifing  from  his  inheritance,  by  way  of  relief  and  primer 
feijin;  and,  if  upder  age,  of  the  whole  of  his  eftate  during  in* 
fancy.    And  then,  as  fir  Thomas  Smith  (b)  very  feelingly  com* 
plains,  cc  when  he   came  to  his  own,   after  he  was  out  of 
(<  vjardfiip,  his  Woods   decayed,    houfes  fallen   down,   flock 
"  wafted  and  gone,  lands  let  forth  and  ploughed  to  be  bar. 
<(  ren,"  to  make  amends  he  was  yet  to  pay  half  a  year's  pro- 
fits as  a  fine  for  fuing  out  his  livery;  and  alfo  the  price  or  va» 
lue  of  his  marriage,  if  he  refufed  fueh  wife  as  his  lord  ancj 
guardian  had  bartered  for,  atid  impofed  upon  him  ;   or  twice 
that  value  if  he  married  another  womarn   Add  to  this,  the  un- 
timely and  expenfive  honour  of  knighthood,  to  make  his  pover- 
ty more  completely  fplendid.     And  when  by  thefe  deductions 
his  fortune  was  fo  mattered  and  ruined,  that  perhaps  he  was 
obliged  to  fell  his  patrimony,  he  had  not  even  that  poor  pri- 
vilege allowed  him,  without  paying  an  exorbitant  fine  for '  a 
licence  of  alienation. 

A  slavery  fo  complicated,  and  fo  extenftvc  as  this,  call- 
ed aloud  for  a  remedy  in  a  nation  that  boafted  of  her  free- 
dom. Palliatives  were  from  time  to  time  applied  by  fuccef- 
ftve  acls  of  parliament,  which  aiTuaged  fome  temporary 
grievances.     Till  at  length  the  humanity  of  king  James  I. 

(bt)  Commoner.  \  3.  c.  5. 

confente^ 
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confented  (c)  for  a  proper  equivalent  to  abolifh  them  all ; 
though  the  plan  thenprcceedednot  to  effect  :  in  like  manner  as 
he  had  formed  a  fcheme,  and  begun  to  put  it  in  execution,  for 
removing  the  feodal  grievance  of  heretable  jurifdi&ions  in  Scot- 
land (d),  which  has  fince  been  purfced  and  effected  by  the  fta- 
tute  20  Geo.  II.  c.  43.  (e).  King  James's  plan  for  exchan- 
ging our  military  tenures  feems  to  have  been  nearly  the  fame 
as  that  which  has  fince  been  purfued  ;  only  with  this  diffe- 
rence, that,  by  way  cf  compensation  for  the  lofs  which  the 
crown  and  other  lords  would  fuftain,  an  annual  free-farm  refit 
mould  be  fettled  and  infeparab-ly  annexed  to  the  crown,  and 
affured  to  the  inferior  lords,  payable  out  of  every  knight's  fee 
within  their  refpective  feignories.  An  expedient,  feemingly 
much  better  than  the  hereditary  excife,  which  was  afterwards 
made  the  principal  equivalent  for  thefe  conceifions.  For  at 
length  the  military  tenures,  with  all  their  heavy  appendages, 
were  deftroyed  at  one  blow  by  the  ftatute  12  Car.  II.  c.  24* 
which  enacts,  "  that  the  court  of  wards  and  liveries,  and  all 
ff.  wardlhips,  liveries,  primer  feifins,  and  ouiterlemains,  values 
. (i  and  forfeitures  of  marriages,  by  reafon  of  any  tenure  of  the 
*l  king  or  others,  be  totally  taken  away.  And  that  all  fines 
t£  for  alienations,  tenures  by  homage,  knights-fervke,  and  ef- 
(c  cuage,  and  alfo  aids  for  marrying  the  daughter  or  knight- 
*'  ing  the  fon,  and  all  tenures  of  the  king  in  capite,  be  like  wife 
ci  taken  away.  And  that  all  forts  of  tenures,  held  of  the  king  oro-r 
<(  thers,  be  turned  into  free  and  common  focage  j  fave  only  tenures- 
*'  in  frankalmoign,  copyholds,  and  the  honorary  fervices  (with- 
"  cut  the  flaviih  part)  of  grand  ferjeanty."  A  ^atute,  which 
was  a  greater  acquifition  to  the  civil  property  of  this  kingdom 
than  even  magna  carta  itfelf :  fince  that  only  pruned  the  luxu- 
riances that  had  grown  cut  of  the  military  tenures,  and  there- 
by preferved  them  in  vigour  ;  but  the  ftatute  of  king  Charles 
extirpated  the  whole,  and  demoliihed  both  root  and  branches, 

fc)  4  Irrft.  202.  of  -vjrdholdh-g  (equivalent   to    tKef 

(d)  Dairump.  offends.  202.  knight  fervice   of  England)   is  for 

fe)  By  another  ftatute  of  the  fame  ever  abolifhed  in  Scotland. 
year  (::Gea,  II.  c  5:.)  the  tenure 
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Chapter   the    sixth, 


Of   the   modern  ENGLISH  TENURES, 


ALTHOUGH,  by  the  means  that  were  mentioned  in  the 
preceding  chapter,  the  oppreffive  or  military  part  of  the 
feodal  conftitution  was  happily  done  away,  yet  we  are  not  to 
imao-ine  that  the  conftitution  itfelf  was  utterly  laid  afide,  and 
a  new  one  introduced  in  its  room ;  fmce  by  the  ftatute  1 2  Car. 
II,  the  tenures  of  focage  and  frankalmoign,  the  honorary  fer- 
vices  of  grand  ferjeanty,  and  the  tenure  by  copy  of  court  roll 
were  referved  ;  nay  all  tenures  in  general,  except  frankal- 
moign, grand  ferjeanty,  and  copyhold,  were  reduced  to  one 
general  (pedes  of  tenure,  then  well  known  and  fubfifling, 
called  free  and  common  focage .  And  this,  being  fprung  from 
the  fame  feodal  original  as  the  red:,  demonftrates  the  necefiity 
of  fully  contemplating  that  antient  fyflem;  fmce  it  is  that 
alone  to  which  we  can  recur  to  explain  any  feeming,  or  real, 
difficulties,  that  may  arife  in  our  prefent  mode  of  tenure. 

The  military  tenure,  or  that  by  knight-fer  vice,  confided 
of  what  were  reputed  the  moll  free  and  honourable  fervices  ; 
but  which  in  their  nature  were  unavoidably  uncertain  in  re- 
fpect  to  the  time  of  their  performance.  The  fecond  fpecies 
of  tenure,  or  free-focage,  confided  alfo  of  free  and  honour- 
able fervices ;  but  fuch  as  were  liquidated  and  reduced  to  an 
abfolute  certainty.  And  this  tenure  not  only  fubfiits  to  this 
day,  but  has  in  a  maimer  abforbed  and  fwallowed  up  (fmce 

the 
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the  ftatute  of  Charles  the  fecond)  almoft  every  other  fpecies  of 
tenure.     And  to  this  we  are  next  to  proceed. 

II.  Socage,  in  its  moft  general  and  extenfive  fignification,- 
feems  to  denote  a  tenure  by  any  certain  and  determinate  fer- 
vice.  And  in  this  fenfe  it  is  by  our  antient  writers  conftantly 
put  in  oppoiition  to  chivalry,  or  knight-fervice,  where  the  ren- 
der was  precarious  and  uncertain.  Thus  Braclon  (a)  ;  if  a 
man  holds  by  a  rent  in  money,  without  any  efcuage  or  ferjean- 
ty,  "  id  tenementum  did  pot  eft  focagium  :"  but  if  you  add  there- 
to any  royal  fervice,  or  efcuage  to  any,  the  fmalleft  amount, 
u  Mud  did  poterit  feoditmmilitare  "  Sotoothe  author  of  Fleta(b)  ; 
' '  ex  donationibus  fervitia  militaria  vel  magnae  ferjantiae  nan  con- 
"  tinentihus,  oritus  nobis  quoddam  n^men  general e,  quid  eft  foca- 
"  giwn."  Littleton  alfo  (c)  defines  it  to  be,  where  the  tenant 
holds  his  tenement  of  the  lord  by  any  certain  fervice,  in  lieu  of 
all  other  fervices  ;  fo  that  they  be  not  fer vices  of  chivalry,  or 
knight-fervice.  And  therefore  afterwards  (d)  he  tells  us,  that 
whatfoever  is  not  tenure  in  chivalry  is  tenure  in  focage  :  in  like 
manner  as  it  is  defined  by  Finch  (e),  a  tenure  to  be  done  out 
of  war.  The  fervice  mull  therefore  be  certain,  in  order  to 
denominate  it  focage  ;  as  to  hold  by  fealty,  and  2 ox.  rent  •  or, 
by  homage,  fealty  and  ios.  rent ;  or,  by  homage  and  fealty 
without  rent ;  or,  by  fealty  and  certain  corporal  fervice,  as 
ploughing  the  lord's  land  for  three  days  •  or,  by  fealty  only 
without  any  other  fervice  :  for  all  thefe  are  tenures  in  focage  (f ). 

But  focage,  as  we  hinted  in  the  lad  chapter,  is  of  two 
forts  :  /ra?-focage,  where  the  fervices  are  not  only  certain, 
but  honourable  ;  and  villein-foczge,  where  the  fervices, 
though  certain,  are  of  a  bafer  nature.  Such  as  hold  by  the 
former  tenure  are  called  in  Glanvil  (g),  and  other  fubfequent 
authors  by  the  name  of  liberi  fokemanm,  or  tenants  in  free- 
focage.     Of  this  tenure  we  are  firft  to  fpeak  ;  and  this,  both 

(z)  I.  2.  c  16.   '§.  9,  (e)  L.  147. 

(b)  /.  3.  e.  14.  §.  9=  ,                             (f)  Litt.  §,  117,  118,  119. 

(*)  §■  ir7-  M  /.  a.  ff;  7. 

(dj  §.  h8,  #                      ^       5 
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in  the  nature  of  its  fervice,  and  the  fruits  and  confequences  ap- 
pertaining thereto,  was  always  by  fnucb.  the  mod  free  and  in- 
dependent fpecies  of  any.  And  therefore  I  cannot  but  aflent 
to  Mr  Somner's  etymology  of  the  word  (h)  ;  who  derives  it 
from  the  Saxon  appellation,  foe,  which  fignines  liberty  or  pri- 
vilege, and,  being  joined  to  a  ufual  termination,  is  called  focage; 
'mhmn  focagiwn ;  iignifying  thereby  a  free  or  privileged  te- 
nure (i).  This  etymology  feerrfs  to  be  much  more  juft  than 
that  of  our  common  lawyers  in  general,  who  derive  it  from  fo- 
ca,  an  old  Latin  word  denoting  (as  they  tell  us)  a  plough  ;  for 
that  in  antient  time  this  focage  tenure  confi.ft.ed  in  nothing  el{e 
but  fervices  of  huiband.ry,  which  the  tenant  was  bound  to  do 
to  his  lord,  as  to  plough,  fow,  or  reap  for  him  ;  but  that,  in 
procefs  of  time,  this  fervice  was  changed  into  an  annual  rent  by 
eonfe.pt  of  all  parties,  and  that,  in  memory  of  its  original,  it 
frill  retains  the  name  of  focage  or  plough-fervice  (k).  But  this 
by  no  means  agrees  with  what  Littleton  liimfelf  tells  us  (1),  that 
to  hold  by  fealty  only,  without  paying  any  rent,  is  tenure  in  foc- 
age ;  for  here  is  plainly  no  commutation  for  plough-fervice.  Be- 
fides,  even  fervices,  confeflediy  of  a  military  nature  and  origi* 
nal,  (as  efcuage  itfelf,  which  while  it  remained  uncertain  was 
equivalent  to  knight-fervice)  the  inflant  they  were  reduced  to 
a  certainty  changed  both  their  name  and  nature,  and  were 
called  focage  (m).  It  was  the  certainty  therefore  that  deno- 
minated it  a  focage  tenure  ;  and  nothing  fure  could  be  a  great- 
er liberty  or  privilege,  than  to  have  the  fervice  afcertained,  and 
not  left  to  the  arbitrary  calls  of  the  lord,  as  in  the  tenures  of 
chivalry.  Wherefore  alfo  Britton,  who  defcribes  focage  tenure 
under  the  name  Qffoaunkeferme  (n) ,  tells  u  s .  th  a  t  they  are  <  \  lands 
"  and  tenements,  whereof  the  nature  of  the  fee  is  changed  by 
"  feoffment  out  of  chivalry  for  certain  yearly  fervices,  and  in  re- 
"  fpecl  whereof  neither  homage,  ward,  marriage,  nor  relief  can 
"  be  demanded."  Which  leads  us  alfo  to  another  obfei  vation, 

(h)  Gavelk.  1 3$.  "  man  is  infeft  freely/'  l~c, 
{])  In  like  manner  Skene  in  his         (k)  Litt.  §.  119. 

expofition  of  the  Scots'  lay,  title         (I)  §•  118. 

focage  tells  us  tlat  it  is   «  ane  kind  (m)   Litt.  §.  98.  123. 

«  of  holding  of  lands,    r-uhen  ony         (xi)  c.  66. 

that 
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that, '  if  focage  tenures  were  of  fuch  bafe  and  fervile  original, 
it  is  hard  to  account  for  the  very  great  immunities  which  the 
tenants  of  them  always  enjoyed  ;  ft?  highly  fuperior  to  tliofe 
of  the  tenants  by  chivalry,  that  it  was  thought,  in  the  reigns 
of  both  Edward  I  and  Charles  II,  a' point  of  the  utmoil  import- 
ance and  value  to  the  tenants,  to  reduce  the  tenure  by  knight- 
fervice  to  fraunke  ferme  or  tenure  by  fccage.  We  may  there- 
fore, I  think,  fairly  conclude  in  favour  of  Somner's  etymology 
and  the  liberal  extraction  of  the  tenure  in  free  focage,  again!!: 
the  authority  even  of  Littleton  himfelf. 

Taking  this  then  to  be  the  meaning  of  the  word,  it  feemj 
probable  that  the  focage  tenures  were  the  relics  of 'Saxon  li- 
berty, retained  by  fuch  perfons,  as  had  neither  forfeited  them, 
to  the  king,  nor  been  obliged  to  exchange  their  tenure  for  the 
more  honourable,  as  it  was  called,  but  at  the  fame  time  more 
burthenfome,  tenure  of  knight-fervice.  This  is  peculiarly 
remarkable  in  the  tenure  which  prevails  in  Kent,  called  gavel- 
kind, which  is  generally  acknowleged  to  be  a  fpecies  of  focage 
tenure  (o)  5  the  prefervation  whereof  inviolate  from  the  inno- 
vations of  the  Norman  conqueror  is  a  face  univerfally  known. 
And  thofe  who  thus  preferved  their  liberties  were  faid  to  hold 
mfree  and  common  focage. 

As  therefore  the  grand  criterion  and  diflinguiming  mark  of 
this  fpecies  of  tenure  are  the  having  its  renders  or  fervices  afr 
certained,  it  will  include  under  it  all  other  methods  of  holding 
free  lands  by  certain  and  invariable  rents  and  duties  :  and,  in 
particular,  petit  ferjeanty,    tenure  in  burgage,  and  gavelkind. 

We  may  remember,  that  by  the  ftatute  12  Car.  II.  grand 
ferjeanty  is  not  itfelf  totally  aboliihed,  but  only  the  flavifh 
appendages  belonging  to  it ;  for  the  honorary  fervices  (fuch  as 
carrying,  the  king's  fword  or  banner,  officiating  as  his  butler, 
carver,  6c.  at  the  coronation)  are  frill  referved.  Now  petit 
ferjeanty  bears  a  great  refemblance  to  grand  ferjeanty;  for  as 
the  one  is  a  perfonal  fervice,  fo  the  other  h  a  rent  or  render, 

(c)  "Wright.  21  i* 
Vol,  II,  ~F  both 
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bath  tending  to  fome  purpofe  relative  to  the  king's  perfon. 
Petit  ferjeanty,  as  defined  by  Littleton  (p),  confirms  in  hold- 
mo;  lands  of  the  kino-  bv  the  fervke  of  rendermo-  to  him  an- 
nually  fome  fmall  implement  of  war,  as  a  bow,  a  fword,  a 
lance,  an  arrow,  or  the  like.  This,  he  fays  (q),  is  but 
focage  in  effect ;  for  it  is  no  perfonal  fervke,  but  a  certain 
rent:  and,  we  may  add,  it  is  clearly  no  predial  fervke,  or 
fervke  of  the  plough,  but  in  all  refpects  Hberum  et  commune 
focagiwn  ;  only,  being -held  of  the  king,  it  is  by  way  of  emi- 
nence dignified  with  the  title  of  parvum  fervhium  regis,  or 
petit  ferjeanty.  And  magna  carta  refpects  it  in  this  light, 
when  it  enacts  (r),  that  no  wardfhip  of  the  lands  or  body 
fhall  be  claimed  by  the  king  in  virtue  of  a  tenure  by  petit 
ferjeanty. 

Tenure  in  burgage  is  difcribed  by  Gkmvil  (s),  and  is  ex- 
prefsly  faid  by  Littleton  (t)  to  be  but  tenure  in  focage  ;  and 
it  is  where  the  king  or  other  perfon  is  lord  of  an  antient 
borough,  in  which  the  tenements  are  held  by  a  rent  cer- 
tain (u).  It  is  indeed  only  a  kind  of  town  focage;  as  com- 
mon focage,  by  which  other  lands  are  holden,  is  ufualry  of  a 
rural  nature.  A  borough,  as  we  have  formerly  feen,  is  dif- 
tinguilhed  from  other  towns  by  the  right  of  fending  mem- 
bers to  parliament;  and,  where  the  right  of  -election  is  by 
burgage  tenure,  that  alone  is  a  proof  of  the  antiquity  of  the 
borough.  Tenure  in  burgage  therefore,  or  burgage  tenure 
is  where  houfes,  or  lands  which  were  formerly  the  fcite  of 
houfes,  in  an  antient  borough,  are  held  of  fome  lord  in  com- 
mon focage,  by  a  certain  eftabliihed  rent.  And  thefe  feera 
to  have  withftood  the  mock  of  the  Norman  encroachments 
principally  on  account  of  their  insignificancy,  which  made  it 
not  worth  while  to  compel  them  to  an  alteration  of  tenure  ; 
as  an  hundred  of  them  put  together  would  fcarce  have  amount- 
ed to  a  knight's  fee.  Befldes,  the  owners  of  them,  being 
chiefly  artificers  and  perfons  engaged  in  trade,  could  not  with 
any  tolerable  propriety  be  put  on  fuch   a    military  eftabliih- 

(p)  §•  159-  (»)  &"*■  7-caf.  3- 

(q)   §.  160.  (t)§    162. 

(r)  cap.   27.  (u)  Litt.  §.  162,  163- 

ment 
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merit  as  the  tenure  in  chivalry  was.  And  here  alio  we  have  a- 
gain  an  inftance,  where  a  tenure  is  confeffedly  in  focage,  and 
yet  could  not  pofTibly  have  ever  been  held  by  plough-iervice  ; 
fmce  the  tenants  muft  have  been  citizens  or  burghers,  the 
fituation  frequently  a  walled  town,  the  tenement  a  fingle 
houfe ;  fo  that  none  of  the  owners  was  probably  mailer  of 
a  plough,  or  was  able  to  ufe  one,  if  he  had  it.  The  free  fo- 
cage  therefore  in  which  thefe  tenements  are  held,  feems  to 
be  plainly  a  remnant  of  Saxon  liberty ;  which  may  alfo  ac- 
count for  the  great  variety  of  cuftoms,  affecting  thefe  tene- 
ments fo  held  in  antient  burgage:  the  principal  and  moft 
remarkable  of  which  is  that  called  Borough  -Ejtglt/b,  fo  named 
in  contradiftinction  as  it  were  to  the  Norman  cuftoms,  and 
which  is  taken  notice  of  by  Glanvil  (w)  and  by  Littleton  (x)  ; 
viz.  that  the  youngeft  fon,  and  not  the  eldeft,  fucceeds  to  the 
burgage  tenement  on  the  death  of  his  father.  For  which  Lit- 
tleton (y)  gives  this  reafon  ;  becaufe  the  youngeft  fon  by  rea- 
fon  of  his  tender  age,  is  not  fo  capable  as  the  reft  of  his  bre^ 
thren  to  help  himfelf.  Other  authors  (z)  have  indeed  given  a 
much  ftranger  reafon  for  this  cuftom,  as  if  the  lord  of  the  fee 
had  antiently  a  right  to  break  the  feventh  commandment 
with  his  tenant's  wife  on  her  wedding  night ;  and  that  therefore 
this  tenement  defcended  not  to  the  eldeft,  but  the  youngeft, 
fon  ;  who  was  mare  certainly  the  offspring  of  the  tenant.  But 
I  cannot  learn  that  ever  this  cuftom  prevailed  in  England,  though 
it  certainly  did  in  Scotland,  (under  the  name  oimercheta  or  mar- 
cheta)  till  abdliihed  by  Malcolm  III  (a).  And  perhaps  a  more, 
rational  account  than  either  may  be  fetched  (though  at  a  fulfi- 
cient  diftance)  from  the  practice  of  the  Tartars  ;  among  whom, 
according  to  father  Duhalde,  this  cuftom  of  defcent  to  the 
youngeft  fon  alfo  prevails.  That  nation  is  compofed  totally 
of  ihepherds  and  herdfmen  ;  and  the.^elder  ions,  as  foon 
as  they  are  capable  of  leading  a  paftoral  life,  migrate  from 
their  father  with  a  certain  allotment  of  cattle  ;  and  go 
to   feek   a  new   habitation.       The    vouno-eft  fon  therefore. 

(w)   ubl  fup/a.  (z)  3  Mod.  Pref. 

(*)    §•  l65«  (a)    Seid.  tit.  ot'hoxi.  2.  1-  47.  Reg. 

(y)  §•  2il  Mag-  1.  4.  c.  31. 
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who  continues  latefl  with  the  father,  is  naturally  the  heir  of  his 
houfe,  the  reft  being  already  provided  for.  And  thus  we  find, 
that,  among  many  other  northern  nations,  it  was  the  cuftom 
for  all  the  ions  but  one  to  migrate  from  the  father,  which  one 
became  his  heir  (b).  So  that  pofTibly  this  cuftom  where-ever 
k  prevails,  may  be  the  remnant  of  that  paftoral  ftate  of  our 
Britiih  and  German  anceilors,  which  Caefar  and  Tacitus  de- 
fcribe.  Other  fpecial  cuftoms  there  are  in  burgage  tenures  ; 
as  that  the  wife  mall  be  endowed  of  all  her  huiband's  tene- 
ments (c),  and  not  of  the  third  part  only,  as  at  the  common 
Taw  :  and  that  a  man  might  difpoie  of  his  tenements  by  will  (d), 
which,  in  general,  was  not  permitted  after  the  conqueil  till  the' 
reign  of  Henry  the  eighth  ;  though  in  the  Saxon  times  it  was- 
allowable  (e).  A  pregnant  proof  that  thefe  liberties  of  focage 
tenure  were  fragments  of  Saxon  liberty, 

The  nature  of  the  tenure  in  gavelkind  affords  us  a  fruit 
ftronger  argument.  It  is  univeffally  known  what  druggies 
the  Kentifhmen  made  to  preferve  their  antient  liberties  ;  and 
with  how  much  fuccefs  thdfe  druggies  were  attended.  And 
as  it  is  principally  here  that  we  meet  with  the  cuftom  of  ga- 
velkind, though  it  was  and  is  to  be  found  in  fome  other  parts 
of  the  kingdom  (f),  we  may  fairly  conclude,  that  this  was  a 
part  of  thofe  liberties  ;  agreeably  to  Mr.  Selden's  opinion, 
that  gavelkind  before  the  Norman  conqueft  was  the  general' 
cuftom  of  the  realm  (g).  The  diftinguilhmg  properties  of  this 
tenure  are  various  :  fome  of  the  principal  are  thefe:  i.  The 
tenant  is  of  age  fumcient  to  aliene  his  eftate  by  feoffment  at 
the  age  of  fifteen  (h).  2.  The  eftate  does  not  efcheatin  cafe 
of  an  attender  and  execution  for  felony  ;  their  maxim  being,. 
**  the  father  to  the  bough,    die  ion  to  the  plough  (i).?;'   3.  In 

(b)  Pdtor  cumlos  fil/or  adulto.s  a  fe  (g)  In  toto  regno,  ante  duels  adven- 
fdkhat,  prater  unum  qn-em  hefedem  turn >  frequent  et  uftat'a  fuit :  t>oJle* 
frit juris  rsliuqucbat.  (Wtilfingb.Upo-  caetcris  ddempta,fed privatis  quorun- 
digm.      Neufl.  c  \.J  dam    locorum    confuctu&inibus    alihi 

(c)  Lr'tt.  §.  r66-  p often  regermtnans :   Qmtianis  folum 

(d)  §•   167.  Integra  et  inviolata  reman  fit.    (Ana- 

(e)  Wright.  172.  h'L'I.I.  2.  c  7- ) 

(f)  Stat.    32   Hen.    VIII.    c.    29.         (b)  Lamb/Peramb.  614. 
Kitch.  ofcaurts,   200.  (i)  Lamb.  634. 

molt 
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moft.  places  he  had  a  power  of  -deviling  lands  by  will,  before 
the  itatute  for  that  purpofe  was  made  (k).  4.  The  lands  de- 
Fcend,  not  to  the  elcleft,  yourigefl*  or  any  one  fon  only,  but 
•to  all  the  fons  together  (1) ;  which  was  indeed  antiently  the 
raoft  ufual  courfe  of  defcent  all  over  England  (r»),  though  in 
particular  places  particular  cuftoms  prevailed.  There,  among 
other  properties,  diftinguilhed  this  tenure  in  a  moft  remark- 
able manner :  and  yet  it  is  held  to  be  only  a  fpecies  of  a  fo- 
cage tenure,  modified  by  the  cuftom  of  the  country;  being 
holden  by  fuit  of  court  and  fealty,  which  is  a  fervice  in  its  na- 
ture certain  (n).  Wherefore,  by  a*charter  of  king  John  (o)., 
Hubert  archbiihop  of  Canterbury  was  authorized  to  exchange 
the  gavelkind  tenures  holden  of  the  fee  of  Canterbury  into  te- 
nures by  knight  fervice;  and  by  ftatute  31  Hen.  VIII.  c,  q. 
for  difgavelling  the  lands  of  divers  lords  and  gentlemen  in  the 
county  of  Kent,  they  are  directed  to  be  defcendihle  for  the 
future  like  other  lands,  which  ivere  never  b&lden  ly  fervice  of 
focage.  Now  the  immunities  which  the  tenants  in  gavelkind 
enjoyed  were  fuch,  as  we  cannot  conceive  mould  be  conferred 
upon  mere  ploughmen  or  peafants  :  from  all  which  I  think  it 
fumciently  clear,  that  tenures  in  free  focage  are  in  general  of 
a  nobler  original  than  is  afligned  by  Littleton,  and  after  him 
by  the  bulk  of  our  common  lawyers. 

Having  thus  diftributed  and  dlftinguiihed  the  feveral  fpe- 
cies of  tenure  in  free  focage,  I  proceed  next  ;6  mew  that  this 
alfo  partakes  very  flrongly  of  the  feodal  nature.  Which  may 
probably  arife  from  its  antient  Saxon  original ;  fmce  (as  was 
before  obferved)  (p)  feuds  were  not  unknown  among  the  Sax- 
ons, though  they  did  net  form  apart  of  their  military  poli- 
cy, nor  were  drawn  -out  into  fuch  arbitrary  confequences  as 
among  the  Normans.  It  feems  therefore  reasonable  to  ima- 
gine, that  focage  tenure  exified  in  much  the  fame  ftate  before 
the  conqueil  as  after;  that  in. Kent  it  was  preferved  with  a 
high  hand,  as  our  hiftories  inform  us  it  was  ;  and  that  die  reft 

(k)  F.  N.  B.  198.  Cro.  Car.  561.         (n)  AVricht.  211. 

(1)  Litt.  1.  210.  (oj  Spelni.  cod.,  vet,  !cg±  355. 

{m)  Gfcmv.  U  7-  <•  3-  tri  Pa£-  4* 
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of  the  focage  tenures  difperfed  through  England  efcaped  the 
general  fate  of  other  property,' partly  out  of  favour  and  af- 
fection to  their  particular  owners,  and  partly  from  their  own 
Infignificancy ;  fince  I  do  not  apprehend  the  number  of  fo- 
cage  tenures  foon  after  the  conqueft  to  have  been  very  con- 
siderable, nor  their  value  by  any  means  large  ;  till  by  fuccef- 
five  charters  of  enfranchifement  granted  to  the  tenants,  which 
are  particularly  mentioned  by  Britton  (q),  their  number  and 
value  began  to  fwell  fo  far,  as  to  make  a  dillincl,  and  juftly 
envied,  part  of  our  Englifh  fyftem  of  tenures. 

However  this  may  be,  the  token  of  their  feodal  original 
will  evidently  appear  from  a  fhort  cGmparifon  of  the  incidents 
and  confequences  of  focage  tenure  with  thofe  of  tenure  in  chi- 
valry ;  remarking  their  agreement  or  difference  as  we  go  along. 

i .  In  the  finft  place,  then,  both  were  held  of  fuperior  lords ; 
pf  the  king  as  lord  paramount,  and  fometimes  of  a  fubject  or 
mefne  lord  between  the  king  and  the  tenant. 

2.  BpTH  were  fubjecr.  to  the  feodal  return,  render,  rent, 
or  iervice,  of  fome  fort  or  other,  which  arofe  from  a  fuppoli- 
tion  of  an  original  grant  from  the  lord  to  the  tenant.  In 
the  military  tenure,  or  more  proper  feud,  this  was  from  its 
nature  uncertain ;  in  focage,  which  was  a  feud  of  the  impro- 
per kind,  it  was  certain,  fixed,  and  determinate,  (though  per- 
haps nothing  mpre  than  bare  fealty)  and  fo  continues  to  this  day, 

3 .  Both  were,  from  their  conflitution,  univerfally  fubject 
(over  and  above  all  other  renders)  to  the  o.ath  of  fealty,  or  mu- 
tual bond  of  obligation  between  the  lord  and  tenant  (r), 
Which  oath  of  fealty  ufually  dra-,vs  after  it  fujt  to  the 
lord's  court.  And  this  oath  every  lord,  of  whom  tene- 
ments are  holden  at  this  day,  may  and  ought  to  call 
•upon  his  tenants  to  take  in  his  court  baron ;  if  it  be  only 
for    the   reafon  given   by  Littleton    (s),    that  if  it  be  ne- 

(q)  c  66.  (S)  §.  ,30. 

(r)  Litt.  §    117.  13;. 

glefted, 
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o-le&ed,  it  will  by  long  continuance  of  time  grow  out  of  me- 
mory (as  doubtlefs  it  frequently  has)  whether  the  land  be  hol- 
den  of  the  lord  or  not ;  and  fo  he  may  lofe  his  feignory,  and 
the  profit  which  may  accrue  to  him  by  efcheats  and  other  con- 
tingencies (t). 

4.  The  tenure  in  focage  was  fubjecl:,  of  common  right, 
to  aids  for  knighting  the  fon  and  marrying  the  eldeft  daugh- 
ter (u) :  which  were  fixed  by  the  ftatute  Wcftm.  1.  c.  36.  at 
20 s.  for  every  20  /.  per  annum  fo  held;  as  in  knight-fervice. 
Thefe  aids,  as  in  tenure  by  chivalry,  were  originally  mere 
benevolences,  though  afterwards  claimed  as  matter  of  right ; 
but  were  all  aboliihed  by  the  ftatute  12  Car. 'II. 

5.  Relief  is  due  upon  focage  tenure,  as  well  as  upon  te- 
nure in  chivalry  :  but  the  manner  of  taking  it  is  very  diffe- 
rent. The  relief  on  a  knight's  fee  was  5  /.  or  one  quarter  of 
the  fuppofed  value  of  the  land ;  but  a  focage  relief  is  one 
year's  rent  or  render,  payable  by  the  tenant  to  the  lord,  be 
the  fame  either  great  or  fmall  (w) :  and  therefore  Bractofi 
(x)  will  not  allow  this  to  be  properly  a  relief,  but  quaedam 
praeflatlo  loco  relevii  in  recognitionem  domini.  So  too  the  fta- 
tute 28  Edw.  I.  c.  1.  declares,  that  a  free  fokeman  ihall 
give  no  relief,  but  mail  double  his  rent  after  the  death  of  his 
anceftor,  according  to  that  which  he  hath  ufed  to  pay  his 
lord,  and  lhall  not  be  grieved  above  meafure.  Reliefs  in 
knight-fervice  were  only  payable,  if  the  heir  at  the  death  of 
his  anceftor  was  of  full  age. :  but  in  focage  they  were  due, 
eyen  though  the  heir  was  under  age,  becaufe  the  lord  has  no 
ward/hip  over  him  (y).  The  ftatute  of  Charles  II  refer  ves 
the  reliefs  incident  to  focage  tenures ;  and  therefore,  where- 
ever  lands  in  fee  firnple  are  holden  by  a  rent,  relief  is  ftill  due 
of  common  right  upon  the  death  of  the  tenant  (z). 

(t)  Eo  maxiwe  praeftaftdtitn  eft,  ne  (w)  Litt.  §.  126. 

Aiikiiim  rcdihtur  jus  doinzui  et  v'etuf.  (x)   /.  2.  c  37.  §.  8. 

Ute   tewpnris   cbfcuretur.     (Corvin.  (y)   Litt.  f.  127 

jus  fend.   !.    2.   t.  7.  (z)  3  Lev.  145/ 

(u)  Co.  Litt.  91 , 
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6.  Primer  feifin  was  incident  to  the  king's  focage  tenants 
incapiie,  as  well  as  to  thofe  by  knight  fervice  (a).  But  tenancy 
in  capite,  as,  well  as  primer  feifins,  are  alfo,  among  the  other 
feodal  burthens,  entirely  abolilhed  by  the  ftatute. 

7.  Wardship  is  alfo  incident  to  tenure  in  focao-e  ;  but 
of  a  nature  very  different  from  that  incident  to  knight-fervice. 
For  if  the  inheritance  defcend  to  an  infant  under  fourteen, 
the  wardihip  of  him  fhali  not  belong  to  the  lord  of  the  fee  5 
becaufe,  in  this  tenure,  no  military  or  other  perfonal  fervice 
being  required,  there  is  no  occafion  for  the  lord  to  take  the 
profits,  in  order  to  provide  a  proper  fubftitute  for  his  infant 
tenant :  but  his  nearer!  relation  (to  whom  the  inheritance  can- 
not defcend)  mall  be  his  guardian  in  focage,  and  have  the 
cuftody  of  his  land  and  body  till  he  arrives  at  the  age  of  four- 
teen. The  guardian  mult  be  fiich  a  one,  to  whom  the  inhe- 
ritance by  no.  poilibility  can  defcend  ;  as  was  fully  explained, 
together  with  the  reafons  for  it,  in  the  former  book  of  theie 
commentaries  (b).  At  fourteen  this  wardmip  in  focage  ceafes, 
and  the  heir  may  ouft  the  guardian,  and  call  him  to  account  for 
the  rents  and  profits  (c)  :  for  at  this  age  the  law  fuppofes  him 
capable  of  chufing  a  guardian  for  himfelf.  It  was  in  this 
particular,  of  wardmip,  as  alfo  in  that  of  marriage,  and  in  the 
certainty  of  the  render  or  fervice,  that  the  focage  tenures  had 
±0  much  the  advantage  of  the  military  ones.  But  as  the  ward- 
ihip ceafed  at  fourteen,  there  was  this  difadvantage  attending 
it ;  that  young  heirs,  being  left  at  fo  tender  an  age  to  chufe 
their  own  guardians  till  twenty  one,  they  might  make  an  im- 
provident choice.  Therefore,  when  almqit  all  the  lands  of 
the  kingdom  were  turned  into  focage  tenures,  the  fame  ftatute 
12  Car.  Hi  c.  24,  enacted,  that  it  mould  be  in  the  power  of 
any  father  by  will  to  appoint  a  guardian,  till  his  child  ihould  at, 
tain  the  age  of  twenty  one.  And,  if  no  fuch  appointment  be 
made,  the  court  of  chancery  will  frequently  interpofe,  to  prevent 
an  infant  heir  from  improvidently  expofing  himfelf  to  ruin. 

(a)  Co-  TJ.tt.  77.  (c)  Litt.  §.  123.     Co.  Litt.  89. 
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8.  Marriage,  or  the  valor  maritagii,  was  not  in  focage 
tenure  any  perquifite  or  advantage  to  the  guardian,  but  rather 
the  reverfe.  For,  if  the  guardian  married  his  ward  under  the 
age  of  fourteen,  he  was  bound  to  account. to  the  ward  for  the 
value  of  tire  marriage,  even  though  he  took  nothing  for  it, 
uniefs  he  married  him  to  advantage  (d).  For  the  law,'  in  fa- 
vour of  infants,  is  always  jealous  of  guardians,  and  therefore 
in  this  cafe  it  made  them  account,  not  only  for  what  the]/  did, 
but  alio  for  what  they  might,  receive  on  the  infants  behalf ; 
left  by  fome  collufion  the  guardian  ihould  have  received  the 
value,  and  not  brought  it  to  account :  but,  the  flatute  having 
deftroyed  all  values  of  marriages,  this  doctrine  of  courfe  hath 
ceafed  with  them.  At  fourteen  years  of  age  the  ward  might 
have  difpofed  of  himfelf  in  marriage,  without  any  confent  of 
his  .guardian,  till  the  late  act  for  preventing  clandeftine  mar- 
riages. Thefe  doctrines  of  wardihip  and  marriage  in  focage 
tenure  were  fo  diametrically  oppofite  to  thofe  in  knight-fer- 
vice,  and  fo  entirely  agree  with  thofe  parts  of  king  Edward's 
laws,  that  were  reftored  by  Henry  the  m  fl's  charter,  as  might 
alone  convince  us  that  focage  was  of  a  higher  original  than 
the  Norman  conquer!. 

9.  Fines  for  alienations  were,  I  apprehend,  due  for  lands 
holden  of  the  king  in  ca-pite  by  focage  tenure,  as  well  as  in 
cafe  of  tenure  by  knight-fervice  :  for  the  fbt-utes  that  relate 
to  this  pomt,.  and  fir  Edward  Coke's  comment  on  them  (e), 
fpeaks  generally  of  all  tenants  in  capite,  without  making  any 
diitinction  ;  though  now  all  fines  for  alienation  are  demolished 
by  the  flatute  of  Charles  the  fecond. 

10.  Escheats  are  equally  incident  to  tenure  in  focage, 
as  they  were  to  tenure  by  knight-fervice  ;  except  only  in  ga- 
velkind lands,  which  are  (as  is  before-mentioned)  fubject  to 
no  efcheats  for  felony,  though  they  are  to  efcheats  for  want 
of  heirs  (f). 


(d)Litt.  §.  123.  j  (fj  Wright,  210. 

(e)  1  Jnft.  43.    2  Inff.  65,  66,  67.  P 
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Thus  much  for  the  two  grand  fpecies  of  tenure,  under 
which  almoft  all  the  free  lands  of  the  kingdom  were  holden 
till  the  reftoration  in  1 660,  when  the  former  was  abolilhed 
and  funk  into  the  latter  :  fo  that  lands  of  both  forts  are  now 
holden  by  the  one  univerfal  tenure  of  free  and  common  focage. 

The  other  grand  divifion  of  tenure  mentioned  by  Bratfton 
as  cited  in  the  preceding  chapter,  is  that  of  villenage ,  as  con- 
tradiftinguimed  ivomliberpimtenery\eniUm9  or  frank  tenure.  And 
this  (we  may  remember)  he  fubdivides  into  two  clafTes,  pure, 
and  privileged j  villenage :  from  whence  have  arifen  two  other 
fpecies  of  our  modern  tenures. 

III.  From  the  tenure  of  pure  villenage  have  fprung  our 
prefent  copyhold  tenures,  or  tenure  by  copy  of  court  roll  at  the 
will  of  the  lord ;  in  order  to  obtain  a  clear  idea  of  which,  it 
will  be  previoufly  necefTary  to  take  a  fhort  view  of  the  original 
and  nature  of  manors. 

Manors  are  in  fubflance  as  antient  as  the  Saxon  conftitu- 
tion,  though  perhaps  differing  a  little,  in  fome  immaterial  cir- 
cumitances,  from  thofe  that  exift  at  this  day  (g) :  juft  as  we  ob- 
served of  feuds,  that  they  were  partly  known  to  our  anceftors, 
even  before  the  Norman  conqueft,  A  manor,  manerium>  ama~ 
riendo,  becaufe  the  ufual  refidence  of  the  owner,  feemstohave 
been  a  district  of  ground,  held  by  lords  or  great  perfonages ;  who 
kept  in  their  own  hands  fo  much  land  as  was  necefTary  for  the 
ufe  of  their  families,  which  were  called  terrae  dom'wicales ,  of 
demefne  lands;  being  occupied  by  the  lord  or  dominus  maneril, 
and  his  fervants.  The  other  tenernenfal lands  they  diftributed  a- 
rnong  their  tenants ;  which  from  the  different  modes  of  tenure 
were  called  and  difiingulfhed  by  two  different  names.  Firft, 
bookland,  or  charter-land,  which  was  held  by  deed  under  cer- 
tain rents  and  free  fervices,  and  in  efFecl:  differed  nothing  from 
free  focage  lands  (h) :  and  from  hence  have  arifent  all  the 

(g)  Co.  Cop.  §,  2,  &  IQ,  (hj  Co.  Cop.  §.  3. 
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freehold  tenants  which  hold  of  particular  manor,  and  owe 
fuit  and  fervice  to  the  fame.  The  other  fpecies  was  called 
folk-land,  which  was  held  by  no  aflurance  in  writing,  but  dif- 
tributed  among  the  common  folk  or  people  at  the  pleafure  of 
the  lord,  and  refumed  at  his  difcretion ;  being  indeed  land  held 
in  villenage,  which  we  lhall  prefently  defer ibe  more  at  large. 
The  refidue  of  the  manor  being  uncultivated,  was  termed  the 
lord'"s  wade,  and  ferved  for  public  roads,  and  for  common  of 
pafture  to  the  lord  and  his  tenants.  Manors  were  formerly 
called  baronies,  as  they  dill  are  lordlhips ;  and  each  lord  or 
baron  was  empowered  to  hold  a  domedic  court,  called  the 
court-baron,  for  redreifing  mifdemefnors  and  nufances  within 
the  manor,  and  for  fettling  difputes  of  property  among  the 
tenants.  This  court  is  an  infeparable  ingredient  of  every  ma- 
nor ;  and  if  the  number  of  fuitors  mould  fo  fail,  as  not  to  leave 
fufficient  to  make  a  jury  or  homage,  that  is,  two  tenants  at 
fhe  lead,  the  manor  itfelf  is  loft. 

Before  the  datute  of  quia  einptores,  18  Edw.  I.  the  king's 
greater  barons,  who  had  a  large  extent  of  territory  held  un- 
der the  crown,  granted  out  frequently  fmaller  manors  to 
inferior  perfons  to  be  held  of  themfelves  ;  which  do  there- 
fore now  continue  to  be  held  under  a  fuperior  lord  who  is 
called  in  fuch  cafes  the  lord  paramount  over  all  thefe  ma- 
nors :  and  his  feignory  is  frequently  termed  an  honour, 
not  a  manor,  efpecially  if  it  hath  belonged  to  an  antient 
feodal  baron,  or  hath  been  at  any  time  in  the  hands  of  the 
crown.  In  imitation  whereof,  thefe  inferior  lords  began 
to  carve  out  and  grant  to  others  dill  more  minute  edates, 
to  be  held  as  of  themfelves,  and  were  fo  proceeding  down- 
wards in  infinitum ;  till  the  fuperior  lords  obferved,  that  by 
this  method  of  fub-infeudation  they  loft  all  their  feodal 
profits,  of  wardfmps,  marriages,  and  efcheats,  which  fell 
into  the  hands  of  thefe  mefrie  or  middle  lords,  who  were 
the  immediate  fuperiors  of  the  terre-tenant ,  or  him  who 
occupied  the  land.  This  occafioned  the  ftatute  of  Weftm. 
3.  or  quia  emptor es,  18  Ed.  I.  to  be  made;  which  direcls, 
that,  upon  all  fales  or  feoffments  of  land,  the  feoffee  lhall 
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hold  die  fame,  not  of  his  immediate  feoffor,  but  of  the  chief 
lord  of  the  fee,  of  whom  fuch  feoffor  himfelf  held  it.  And 
from  hence  it  is  held,  that  all  manors  exifting  at  this  day,  muft 
have  exifted  by  immemorial  prefcription  ;  or  at  leaft  ever 
fince  the  18  Edw.  I.  when  the  ftatute  of  quia  emptor es  was 
made.  For  no  new  manor  can  have  been  created  fince  that 
ftatute  ;  becaufe  it  is  eiTential  to  a  manor,  that  there  be  te- 
nants who  hold  of  the  lord,  and  that  ftatute  enacts,  that  for 
the  future  no  fubject  mall  create  any  new  tenants  to  hold  of 
himfelf. 

Now  with  regard  to  the  folk-land,  or  eftates  held  in  ville- 
nage,  this  was  a  fpecies  of  tenure  neither  firictiy  feodal,  Nor- 
man, or  Saxon;  but  mixed  and  compounded  of  them  all  (i)  : 
and  which  alfo,  on  account  of  the  heriots  that  ufually  attend 
it,  may  feem  to  have  fomewhat  Danifh  in  its  compofition. 
Under  the  Saxon  government  there  were,  as  fir  William 
Temple  fpeaks  (k),  a  fort  of  people  in  a  condition  of  downright 
fervitude,  uied  and  employed  in  the  mod  fervile  works,  and 
belonging,  both  they,  their  children,  and  effects,  to  the  lord 
of  the  foil,  like  the  reft  of  the  cattle  or  frock  upon  it.  Thefe 
feem  to  have  been  thofe  who  held  what  was  called  the  folk- 
land,  from  which  they  were  immoveable  at  the  lord's  plea- 
fure.  On  the  arrival  of  the  Normans  here,  it  feems  not  im- 
probable, that  they,  who  were  flrangers  to  any  other  than  a 
feodal  flate,  might  give  fome  fparks  of  enfranchifement  to  fuch 
wretched  perfons  as  fell  to  their  ihare,  by  admitting  them,  as 
well  as  others,  to  the  oath  of  fealty  ;  which  conferred  a  right 
of  protection,  and  raifed  the  tenant  to  a  kind  of  eftate  fuperior 
to  downright  flavery,  but  inferior  to  every  other  condition  (1). 
This  they  called  villenage,  and  the  tenants  villeins,  either  from 
the  word  vlllis,  or  elfe,  as  fir  Edward  Coke  tells -us  (m),  a  vil- 
la; becaufe  they  lived  chiefly  in  villages,  and  were  employed 
in  ruftic  works  of  the  molt  fordid  kind  :  like  the  Spartan  he- 
fates,  to  whom  alone  the  culture  of  the  lands  was  confign- 
ed  ;  their  rugged  mailers,  like  our  northern  anceftors,  ef- 
teeming  war  the  only  honourable  employment  of  mankind. 

(1)  Wright.  2r5.  (I)  WrigVt.  217. 

(k)  Introd.  Hlft.  Eng.  59,  (m )  1  Inft.  1 16. 
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These  villeins,  belonging  principally  to  lords  of  manors, 
were  either  villeins  regardant,  that  is,  annexed  to  the  manor 
or  land  ;  or  elfe  they  were  in  grofs,  or  at  large,  that  is,  an- 
nexed to  the  perfon  of  the  lord,  and  transferable  by  deed 
from  one  owner  to  another  (n).  They  could  not  leave  their 
lord  without  his  permiflion ;  but,  if  they  ran  away,  or  were 
purloined  from  him,  might  be  claimed  and  recovered  by  ac- 
tion, like  beafts  or  other  chattels.  They  held  indeed  fmall 
portions  of  land  by  way  of  fuftaining  themfelves  and  families : 
but  it  was  at  the  mere  will  of  the  lord,  who  might  difpoffefs 
them  whenever  he  pleafed  ;  and  it  was  upon  villein  fervicesj 
that  is,  to  carry  out  dung,  to  hedge  and  ditch  the  lord's  de- 
mefnes,  and  any  other  the  meaneft  offices  (o)  :  and  thefe  fer- 
vices  were  not  only  bafe,  but  uncertain  both  as  to  their  time 
and  quantity  (p).  A  villein,  in  fhort,  was  in  much  the  fame 
ftate  with  us,  as  lord  Molefworth  (q)  defcribes  to  be  that  of 
the  boors  in  Denmark,  and  Stiernhook  (r)  attributes  alio  to 
the  traals  or  (laves  in  Sweden ;  which  confirms  the  probability 
of  their  being  in  fome  degree  monuments  of  the  Daniih  tyran- 
ny. A  villein  could  acquire  no  property  either  in  lands  of 
ooods ;  but,  if  he  purchafed  either,  the  lord  might  enter  up- 
on them,  ouil  the  villein,  and  feize  them  to  his  own  ufe,  un~ 
lefs  he  contrived  to  difpofe  of  them  again  before  the  lord  had 
feifed  them  ;  for  the  lord  had  then  loft  his  opportunity  (s). 

In  many  places  alfo  a  fine  wras  payable  to  the  lord  if  the 
rillein  prefumed  to  marry  his  daughter  to  any  one  without 
leave  from  the  lord  (t) ;  and  by  the  common  law,  the  lord 
might  alfo  bring  an  action  againft  the  hufband  for  damages 
in  thus  purloining  his  property  (u).  For  the  children  of  vil- 
leins were  alfo  in  the  fame  flate  of  bondage  with  their  pa- 

(n)  Litt.  §.  181.  (Bradbon,  /.  4-  tr.  i.  c.  28.) 

(o)  Ibid.  §.  172.  #  (q)  c  8. 

(p)I/// qui  tenet  in  vilUnagio fact 'et         (r)  de  jure  Sueonum.  I  2.  c.  4. 
quicquideipraecepUi?nftterittnecfci~         (s)  Litt.  §.  177. 
te  debet  ferq  quid  facerc  debet  in  era-         (t)  Co.  Litt.  140. 
///';:&■>  etfswger  tenchitur  ad  inceria,         (u)  Litt.  §■■  302. 
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rents;  whence  they  were  called  in  Latin,  nativi,  which  gave 
rife  to  the  female  appellation  of  a  villein,  who  was'  called  a 
nelfe-(\v).  In  cafe  of  a  marriage  between  a  freeman  and  a 
neife,  or  a"  villein  and  a  freewoman,  the  iflue  followed  the  con- 
dition of  the  father,  being  free  if  he  was  free,  and  villein  if 
he  was  villein  ;  contrary  to  the  maxim  of  the  civil  law,  that  par- 
tus fequitur  ventrem.  But  no  baftard  could  be  born  a  villein, 
becaufe  by  another  maxim  of  our  law  he  is  nulllus  f.llus :  and 
as  he  can  gain  nothing  by  inheritance,  it  were  hard  that  he 
ihould  lofe  his  natural  freedom  by  it  (x).  The  law  however 
protected  the  perfons  of  villeins,  as  the  king's  fubjecls,  againft 
atrocious  injuries  of  the  lord  :  for  he  might  not  kill,  or  maim 
his  villein  (y)  ;  though  he  might  beat  him  with  impunity,  fince 
the  villein  had  no  action  or  remedy  at  law  againfl  his  lord,  but 
in  cafe  of  the  murder  of  his  anceftor  or  the  maim  of  his  own 
perfon.  Neifes  indeed  had  alfo  an  appeal  of  rape,  in  cafe  the 
lord  violated  them  by  force  (z). 

Villeins  might  be  enfranchifed  by  manumimon,  which 
is  either  exprefs  or  implied  :  exprefs  ;  as  where  a  man  grant- 
ed to  the  villein  a  deed  of  manumimon  (a)  :  implied  ;  as  where 
a  man  bound  himfelf  in  a  bond  to  his  villein  for  a  fum  of  money, 
granted  him  an  annuity  by  deed,  or  gave  him  an  eftate  in  fee, 
for  life,  or  years  (b)  :  for  this  was  dealing  with  his  villein  on  the 
footing  of  a  freeman  :  it  was  in  fome  of  the  inftances  giving  him 
an  action  againft  his  lord,  and  in  others  verting  an  ownerihip  in 
him  entirely  inconiiftent  with  his  former  ftate  of  bondage.  So 
alfo  if  the  lord  brought  an  action  againft  his  villein,  this  enfrar** 
chifed  him  (c) ;  for,  as  the  lord  might  have  a  ftiort  remedy  againft 
his  villein,  by  feizing  his  goods  (which  was  more  than 
equivalent  to  any  damages  he  could  recover)  the  law,  which 
is  always  ready  to  catch  a?  any  thing  in  favour  of  liberty, 
prefumed  that  by  bringing   this  action   he   meant   to   fet   his 

(w)  Litt.§.  187.  (a)  Mid.  §.  20.1. 

(x)  Ibid.  §.  187,  i8#.  (b)  §.  204,  5,  6t 

(y)  Ibid,  §.  189,  194.  (e)  §,  20&. 
(x)  Ibid.  §■.  193. 
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villein  on  the  fame  footing  with  himfelf,  and  therefore  held  it 
an  implied  manumiihon.  But,  in  cafe  the  lord  indicted  him 
for  felony,  it  was  otherwife ;  for  the  lord  could  not  inflict  a 
capital  punifhment  on  his  villein,  without  ealling  in  the  aflifl- 
ance  of  the  law. 

Villeins,  by  this  and  many  other  means,  in  procefs  of 
time  gained  confiderable  ground  on  their  lords ;  and  in  par- 
ticular ftrengthened  the  tenure  of  their  efrates  to  that  degree, 
that  they  came  to  have  in  them  an  intereft  in  many  places  full 
as  good,  in  others  better  than  their  lords.  For  the  good-na- 
ture and  benevolence  of  many  lords  of  manors  having,  time 
out  of  mind,  permitted  their  villeins  and  their  children  to  en- 
joy their  poiTeihons  without  interruption,  in  a  regular  courfe 
of  defcent,  the  common  law,  of  which  cuftom  is  the  life,  now 
gave  them  title  to  prefcribe  againft  their  lords;  and  on  per* 
formance  of  the  fame  fervices,  to  hold  their  lands,  in  fpight 
of  any  determination  of  the  lord's  will.  For,  though  in  gene- 
ral they  are  ftill  faid  to  hold  their  eflates  at  the  will  of  the  lord, 
yet  it  is  fuch  a  will  as  is  agreeable  to  the  cuftom  of  the  manor ; 
which  cuftoms  are  preferved  and  evidenced  by  the  rolls  of  the 
feveral  courts  baron  in  which  they  are  entered  or  kept  on  foot 
by  the  conftant  immemorial  ufage  of  the  feveral  manors  in 
which  the  lands  lie.  And,  as  fuch  tenants  had  nothing  la 
fliew  for  their  eftates  but  thefe  cuftoms,  and  admiilions  in  pur- 
fuance  of  them,  entered  on  thofe  rolls,  or  the  copies  of  fuch 
entries  witneffed  by  the  fteward,  they  now  began  to  be  called 
tenants  by  copy  of  court  roll,  and  their  tenure  hfelf  a  copy- 
hold (d). 

Thus  copyhold  tenures,  as  fir  Edward  Coke  obferves  (e), 
although  very  meanly  defcended,  yet  come  of  an  antient 
houfe  ;  for,  from  what!  has  been  premifed,  it  appears,  that 
copyholders  are  in  truth  no  other  but  villeins,  who,  by  a 
long  feries  of  immemorial  encroachments  on  the  lord,  have 
at  Lift  eftabliihed  a  cuftomary  right  to  thofe  eftates,  which 
before  Were  held   abfolutely  at  the  lord's  will.     Which  af- 

{d)  F.  N.  B.  22.  (e)  Cop.  §.  32. 
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fords  a  very  fubftantlal  reafon  for  the  great  variety  of  cuftoms 
that  prevail  in  different  manors,  with  regard  both  to  the  de- 
fcent  of  the  dates,  and  the  privileges  belonging  to  the  tenants. 
And  thefe  encroachments  grew  to  be  fo  univerfal,  that  when 
tenure  in  villenage  was  virtually  abolifhed,  (though  copy- 
holds were  referved)  by  the  ftatute  of  Charles  II,  there  was 
hardly  a  pure  villein  left  in  the  nation.  For  fir  Thomas  Smith 
(f )  teftifies,  that  in  all  his  time  (and  he  was  fecretary  to  Ed- 
ward VI)  he  never  knew  any  villein  in  grofs  throughout  the 
realm  ;  and  the  few  villeins  regardant  that  were  then  remain- 
in  cr  were  fuch  only  as  had  belonged  to  bilhops,  monafteries, 
or  other  ecclefiaftical  corporations,  in  the  preceding  times  of 
popery.  For  he  tells  us,  that  il  the  holy  fathers,  monks,  and 
i£  friars,  had  in  their  confeinons,  and  fpecially  in  their  ex- 
*c  treme  and  deadly  ficknefs,  convinced  the  laity  how  danger* 
iC  ous  a  practice  it  Was,  for  one  chriftian  man  to  hold  another 
<c  in  bondage  :  fo  that  temporal  men,  by  little  and  little, 
*c  by  reafon  of  that  terror  in  their  conferences,  were  glad  to 
61  manumit  all  their  villeins.  But  the  laid  holy  fathers,  with 
"  the  abbots  and  priors,  did  not  in  like  fort  by  theirs;  for  they 
<*  alfo  had  a  fcruple  in  confeience  to  impoveriih  and  defpoil  the 
Ci  church  fo  much  as  to  manumit  fuch  as  were  bound  to  their 
**  churches,  or  to  the  manors  which  the  church  had  gotten; 
te  and  fo  kept  their  villeins  full."  By  thefe  fever al  means  the 
generality  of  villeins  in  the  kingdom  have  long  ago  fprouted 
up  into  copyholders :  their  perfons  being  enfranchifed  by  ma- 
numiffion  or  long  acquiefcence ;  but  riieir  eftates,  in  ftriclnefs, 
remaining  fubjeel:  to  the  fame  fervile  conditions  and  forfeitures 
as  before  ;  though,  in  general,  the  villein  fervices  are  ufual- 
3y  commuted  for  a  fmall  pecuniary  quit  rent  (g). 

(f)  Commonwealth,  b.  3.  c.  10.  minftrel  or  piper  for  their  diversion- 

(g)  In  Tome  manors  the  copyhold-  (Rot.  Maner  de  Edg-ware  Com.  Midd.) 
ers  were  bound  to  perform  the  molt  As  in  -the.  kingdom  of  "Whidah,  on 
fervile  offices,  as  to  hedge  and  ditch  the  (lave  coail  of  Africa  the  people 
the  lord's  grounds,  to  lop  his  trees,  are  bound  to  cut  and  carry  in  the 
to  reap  his  corn,  and  the  like;  the  king's  corn  from  off  his  demefne 
lord  ufually  finding  them  meat  and  lands,  aud  are  attended  bv  muiie 
drink,  and  fometimes  (as  is  ftill  the  during  all  the  time  of  their  labour, 
•ufe  in  the  highlands  of  Scotland)  a  (Mod.  Un.  Hift.  xvi  429.) 
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As  a  farther  confequence  of  what  has  been  premifed,  we 
may  colledt  thefe  two  main  principles,  which  are  held  (h)  to 
be  the  fupporters  of  a  copyhold  tenure,  and  without  which  it 
cannot  exift;  1 .  That  the  lands  be  parcel  of,  and  fituate  with- 
in, that  manor,  under  which  it  is  held.  2.  That  they  have 
been  demifed,  or  demifable,  by  copy  of  court  roll  immemoriaily. 
For  immemorial  cuftom  is  the  life  of  all  tenures  by  copy ;  fo 
that  no  new  copyhold  can,  ftri&ly  fpeaking,  be  granted  at 
this  day. 

In  fome  manors,  where  the  cuftom  hath  been  to  permit  the 
heir  to  fucceed  the  anceftor  in  his  tenure,  the  eftates  are  till- 
ed copyholds  of  inheritance ;  in  others,  where  the  lords  have 
been  more  vigilant  to  maintain  their  rights,  they  remain  copy- 
holds for  life  only  :  for  the  cuftom  of  the  manor  has  in  both 
cafes  fo  far  fnperfeded  the  will  of  the  lord,  that,  provided , 
the  fervices  be  performed  or  ftipulated  for  by  fealty,  he  can- 
not, in  the  firft  inftance,  refufe  to  admit  the  heir  of  his  ten- 
ant upon  his  death ;  nor,  in  the  fecond,  can  he  remove  his  pre- 
fent  tenant  fo  long  as  he  lives,  though  he  holds  nominally  by 
the  precarious  tenure  of  his  lord's  will. 

The  fruits  and  appendages  of  a  copyhold  tenure,  that  it 
hath  in  common  with  free  tenures,  are  fealty,  fervices  (as 
well  in  rents  as  otherwife)  reliefs,  and  efcheats.  The  two 
latter  belong  only  to  copyholds  of  inheritance  ;  the  former 
to  thofe  for  life  only.  But,  befides  thefe,  copyholds  have  al- 
fo  heriots,  wardfhip,  and  fines.  Heriots,  which  I  think  are 
agreed  to  be  a  Danilh  cuftom,  and  of  which  we  fhall  fay  more 
hereafter,  are  a  render  of  the  belt  beaft  or  other  good  (as  the 
cuftom  may  be)  to  the  lord  on  the  death  of  the  tenant.  This 
is  plainly  a  relic  of  villein  tenure  ;  there  being  originally 
lefs  nardfhip  in  it,  when  all  the  goods  and  chattels  belong. 
ed  to  the  lord,  and  he  might  have  feifed  them  even  in  the 
villein's  lifetime.  Thefe  are  incident  to  both  fpecies  of  copy- 
hold ;   but  wardfhip  and  fines  to  thofe  of  inheritance  only, 

(h)  Co.  Litt.  58, 
Vol,  II,  G  Ward- 
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Wardiliip,  in  copyhold  eftates,  partakes  both  of  that  in  chi- 
valry and  that  in  focage.  Like  that  in  chivalry,  the  lord  is 
tile  legal  guardian,  who  ufually  affigns  Tome  relation  of  the  in- 
fant tenant  to  act  in  his  flead  :  and  he,  like  guardian  in  fo- 
cage, is  accountable  to  his  ward  for  the  profits.  Of  fines, 
fonie  are  in  the  nature  of  printer  feifins,  due  on  the  deatli  of 
each  tenant,  others  are  mere  fines  for  alienation  of  the  lands  ; 
iri  foine  manors  only  one  of  thefe  forts  cari  be  demanded,  in 
fonie  both,  and  others  neither.  They  are  fometimes  arbitrary 
and  at  the  will  of  the  lord,  fometimes  fixed  by  cuftom :  but, 
even  when  arbitrary,  the  courts  of  law,  in  favour  of  the  liberty 
of  copyholders,  have  tied  them  down  to  be  reafonable  in  their 
extent;  otherwise  they  might  amount  to  a  diiherifon  of  the 
eftate.  No  fine  therefore  is  allowed  to  be  taken  upon  defcerits 
and  alienations;  (unlefs  in  particular  circumftances)  of  more 
than  two  years  improved  value  of  the  eftate  (i).  From  this 
initance  we  may  judge  of  the  favourable  difpofition,  that 
the  law  of  England  (which  is  a  law  of  liberty)  hath  always 
fhewn  to  this  fpecies  of  tenants ;  by  removing,  as  far  as  pof- 
ilble,  every  real  badge  of  flavery  from  them,  however  fome 
nominal  ones  may  continue.  It  fufFered  cuftom  very  early  to 
get  the  better  of  the  exprefs  terms  upon  which  they  held  their 
lands ;  by  declaring,  that  the  will  of  the  lord  was  to  be  inter- 
preted by  the  cuftom  of  the  manor  5  and,  where  no  cuftom 
has  been  fufFered  to  grow  up  to  the  prejudice  of  the  lord,  as 
In  this  cafe  of  arbitrary  fines,  the  law  itfelf  interpofes  in  an 
equitable  method,  and  will  not  fufFer  the  lord  to  extend  his 
power  fo  far,   as  to  difmherit  the  tenant. 

Thus  much  for  the  antient  tenure  of  pure  villenage,  and 
tile  modern  one  of  copyhold  at  the  will  of  the  lord,  which  is  lineally 
defcended  from  it. 

IV.  There  is  yet  a  fourth  fpecies  of  tenure,    defcribed  by 

Bracton  under  the  name  fometimes   of  privileged  villenage, 

and  fometime  of  vilk'm-focage.     This,    he  tells  us  (k),  is  fuch 

as  has  been  held  of  the  kings  of  England  from  the  conqueft 

(ij  2  Ch.  Rep.  134.  (k)  /.  4-  tr.  I.  c.  28. 

downwards ; 
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downwards;  that  the  tenants  herein  "  villana  fachint fervicia 
fed certa  et  detevmlnata >;"  that  they  cannot  aliene  or  transfer 
their  tenements  by  grant  or  feoffment,  any  more  than  pure 
villeins  can  ;  but  mud  fur  render  them  to  the  lord  or  his  flew-. 
ard,  to  be  again  granted  out  and  held  in  villenage.  And  from 
thefe  circumfcances  we  may  collect,  that  what  he  here  defcribes 
is  no  other  than  an  exalted  fpecies  of  copyhold,  fubflfling  at 
this  day,  viz.  the  tenure,  in  antient  demefne;  to  which,  as  par- 
taking of  the  bafenefs  of  villenage  in  the  nature  of  itsfervices> 
amd  the  freedom  of  focage  in  their  certainty,  he  has  therefore 
given  a  name  compounded  out  of  both,  and  calls  is  villanum 
focagium, 

ANTiENTdemefne  confnls  of  thofe  lands  or  manors,  which,? 
thoup-h  now  perhaps  granted  out  to  private  fubjecls,  were 
actually  in  the  hands  of  the  crown  in  the  time  of  Edward  the' 
confeffor,  or  William  the  conqueror;  and  fo  appear  to  have 
been  by  the  great  furvey  in  the  exchequer  called  domefday 
book  (1)*  The  tenants  of  thefe  lands,  under  the  crown,  were 
not  all  of  the  fame  order  or  degree.  Some  of  them,  as  Brit- 
ton  teftifies  (m),  continued  for  a  long  time  pure  and  abfolute 
villeins,  dependant  on  the  will  of  the  lord:  and  thofe  who  have 
fucceeded  them  in  their  tenures  now  differ  from  common  copy- 
holders in  only  a  few  points  (n).  Others  were  in  great  mea- 
fure  enfranchifed  by  the  royal  favour :  beinp  only  bound  in  re- 
fpecl  of  their  lands  to  perform  fome  of  the  better  fort  of  villein 
fervices,  but  thofe  determinate  and  certain ;  as,  to  plough  the 
king's  land,  to  fupply  his  court  with  provisions,  and  the  like; 
all  of  which  are  nowr  changed  into  pecuniary  rents :  and  in  con- 
federation  hereof  they 'had  many  immunities  arid  privileges  grant- 
ed to  them  (o) ;  as,  to  try  the  right  of  their  property  in  a  pecu- 
liar court  of  their  own,  called  a  court  of  antient  demefne,  by 
a  peculiar  procefs  denominated  a  writ  of  tight  clofe  (p) ;  not 
to  pay  toll  or  taxes  •  not  to  contribute  to  the  expences  of 
knight's  of  the  ftiirej  not  to  be  put  on  juries,  and  the  like  (q). 

(1)  F.  N.  B.  14.16.  (0)4  Info  269. 

(m)  c  65.  (pi  y.  tn\  3.  IX, 

(v)  F.  N,  B.  228S  (q)  IbiL 
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These  tenants  therefore,  though  their  tenure  be  abfolute- 
ly  copyhold,  yet  have  an  interefi  equivalent  to  a  freehold  r 
for  though  their  fer vices  were  of  a  bafe  and  villenous  origi- 
nal (r),  yet  the  tenants  were  efteemed  in  all  other  refpects. 
to  be  highly  privileged  villeins;  and  efpecialiy  in  this,  that 
their  fervices  were  fixed  and  determinate,  and  that  they  could 
not  be  compelled  (like  pure  villeins)  to  relinquish  thefe  tene- 
ments at  the  lord's  will,  or  to  hold  them  againil  their  own : 
"  etideo,  fays  Bra&on,  dicuniur  liberie  Britton  alfo>  from 
fucli  their  freedom,  calls  them  abfolutely  fokemans,  and  their 
tenure  fokerffitnrks ;  which  he  defcribes  (s)  to  be  "  lands  and- 
i(  tenements  which  are  not  held  by  knight-fervice,  nor  by 
\*  grand  ferjeantry,  nor  by  petit,  but  by  (imple  fervices,  be- 
"  ing  as  it  were  lands  enfranchised  by  the  king  or  his  prede- 
**  ceilbrs  from  their  antient  demefne."  And  the  fame  name 
is  alfo  given  them  in  Fleta  (t).  Hence  Fitzherbert  ob- 
ferves  (u),  that  no  lands  are  antient  demefne,  but  lands  hoi- 
den  in  focage  :  that  is;  not  in"  free  and  common  focage,  but  in 
this  amphibious,  fubordinate  rials,  of  villein-focage,  And  it 
is  poiTible^that  as  this  fpecies  of  focage  tenure  is  plainly  found- 
ed upon  predial  fervices,  or  fervices  of  the  plough,  it  may- 
have  riven  caufe  to  imagine  that  all  focage  tenures  arofe  from 
the  fame  original  ;  for  want  of  diilinguiming,.  with  Bracton^, 
between  free-focage  or  focage  of  frank-tenure,  and  villein-fo* 
cage  or  forage  of  antient  demefne. 

Lands  held  by  this  tenure  are  therefore  a  fpecies  of  copy- 
hold, and  as  fuch  preferred*  and  exempted  from  the  opera- 
tion of  the  ftatute  of  Charles  II.  Yet  they  differ  from  com- 
mon copyholds,  principally  in  the-  privileges  before-mention- 
ed :  as  alfo  they  differ  from  freeholders  by  one  efpecial  mark 
and  tincture  of  villenage,  noted  by  Bradlon,  and  remaining 
to  this  day;  viz.  that  trie)  cannot  be  conveyed  from  man  to 
man  by  the  general  common  law  conveyances  of  feoffment, 
and  the  reft ;    but  mult  pals  by  furrender  to  the  lord  or  his 

(r)  Glib,  li lit.  of  the  excli.  1 6  &  30.         (t)  /-  r.  c.  8. 

(s;  c.  65.  (u)  F.  N.  E.  13. 

fteward. 
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fleward,  in  the  manner  of  common  copyholds  :  yet  with  this 
diiference  (w),  that,  in  thefe  furrenders .  of  lands  in  antient 
demefne  of  frank  tenure,  it  is  not  ufual  to  fay,  "  to  hold  at 
"  the  vAll  of  the  lord"  in  their  copies,  but  only  "  to  hold  ac- 
Ci  cording  to  the  cuftom  of  the  manor." 

Thus  have  we  taken  a  compendious  view  of  the  principal 
and  fundamental  points  of  the  doctrine  of  tenures,  both  an- 
tient and  modern,  in  which  we  cannot  but  remark  the  mutual 
connexion  and  dependence  that  all  of  them  have  upon  each  o- 
ther.  And  upon  the  whole  it  appears,  that,  whatever  chan. 
ges  and  alterations  thefe  tenures  have  in  procefs  of  time  un- 
dergone, from  the  Saxon  aera  to  the  12  Car.  II.  all  {ay  te- 
nures are  now  in  effect  reduced  to  two  fpecies  ;  free  tenure 
in  common  focage  ;    and  bafe  tenure  by  copy  of  court  roll. 

I  mentioned  lay  tenures  only  ;  becaufe  there  is  Mill  be- 
hind one  other  fpecies  of  tenure,  referved  by  the  fiatute  of 
Charles  II,  which  is  of  difpiritusd  nature  and  called  the  tenure 
in  frankalmoign. 

V.  T£NXtRE-in  frankalmoign ,  In  libera  eleemofyna,  or  free 
alms,  is  that,  whereby  -a  religious  corporation,  aggregate  or 
fole,  holdeth  lands  of  the  donor  to  them  and  their  fuccefibrs 
for  ever  (x).  The  fervice,  which  they  were  bound  to  ren- 
der for  thefe  lands  was  not  certainly  defined  •  but  only  in 
general  to  pray  for  the  fouls  of  the  donor  and  his  heirs,  dead 
or  alive  ;  and  therefore  they  did  no  fealty,  (which  is  incident 
to  all  other  fervices  but  this)  (y),  becaufe  this  divine  fervice 
was  of  a  higher  and  more  exalted  nature  (z) .  This  is  the 
tenure  by  which  aimoft  all  the  antient  monasteries  and  reli- 
gious houfes  held  their  lands ;  and  by  which  the  parochial 
clergy,  and  very  many  ecclefiafhcal  and  eleemofynary  foun- 
dations, hold  them  at  this  day  (a) ;  the  nature  of  the  fervice 
being  upon  the  reformation  altered,  and  made  conformable 

(w)  Kitchen  on -courts.  194.  (z)  Ibid.  135. 

•   (x)  Litt.  §.  133.  (a)  Bracluii..  t  4.  tr\  l.  c.  28.  §.  I- 

{?)  Ibid.  131. 
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to  the  purer  doctrines  of  the  church  of  England.  It  was  an 
old  Saxon  tenure ;  and  continued  under  the  Norman  revolu- 
tion, through  the  great  refpect  that  was  fhown  to  religion 
and  religious  men  in  antient  times.  Which  is  alfp  the  rea- 
fon  that  tenants  in  frankalmoign  were  difcharged  of  all  other 
fer.vices,  except  the  trinoda  necejjitas,  of  repairing  the  high- 
ways, building  cafiles,  and  repelling  invafions  (b)  :  juft  as 
the  druids,  among  the  antient  Britons,  had  omnia  rerum 
immunltatem  (c).  And,  even  at  prefent,  this  is  a  tenure  of  a 
nature  very  diftincl:  from  all  others  ;  being  not  in  the  leaft 
feodal,  but  merely  fpiritual.  For  if  the  fervice  be  neglected, 
the  law  gives  nq  remedy  by  dihrefs  or  otherwife  to  the  lord 
of  whom  the  lands  are  hoiden  ;  but  merely  a  complaint  to 
the  ordinary  or  vifitor  to  correct  it  (d).  Wherein  it  mate- 
rially differed  from  what  was  called  tenure  by  divine  fervtce  ? 
in  which  the  tenants  were  obliged  to  do  fome  fpecial  divine 
iervices  in  certain  •  as  to  fing  fo  many  maiTes,  to  diftribute, 
ilich  a  ium  in  alms,  and  the  like;  which,  being  exprefsly  de- 
fined and  prefcribed,  could  with  no  kind  of  propriety  be 
called  free  alms ;  efpecially  as  for  this,  if  unperformed,  the 
lord  might  diirrein,  without  any  complaint  to  the  vifuxsr  (e). 
All  fuch  donations  are  indeed  now  out  of  ufe  :  for,  fizice  the 
ftatute  of  quia  emptores,  i3  Edw,  I,  none  but  the  king  cm 
give  lands  to  be  hoiden  by  this  tenure  (f).  So  that  I  only 
mention  them,  becaufe  frankalmoign  is  excepted  by  name  in, 
the  ftatute  of  Charles  II,  and  therefore  fubiifts  in  many  in- 
fiances  at  this  day.  Which  is  all  that  lhall  be  remarked  con- 
cerning it ;  herewith  concluding  our  obfervations  on  the  na- 
ture of  tenures. 

(b)  Seld.  Jan.  I.  42.  (e)  IhJl  i$j. 

(c)  Caefar  de  bell.  Gal  I  6.  c  13.  (f)  Ibid.  140; 

(d)  Litt.  §:  136. 
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Chapter   the    seventh, 


Of    FREEHOLD    ESTATES,     of 

INHERITANCE. 


TH  E  next  objects  of  our  difquifitions  are  the  nature  and 
properties  of  ej'ates.  An  eftate  in  lands,  tenements, 
and  hereditaments,  fignifles  fach  interefr.  as  the  tenant  hath 
therein  :  fo  that  if  a  man  grants  all  his  ejlaie  in  Dale  to  A  and 
his  heirs,  every  thing  that  he  can  pombly  grant  mall  p'afs  there- 
by (a).  It  is  called  in  Latin,  flatus ;  it  fignifying  the  condi- 
tion, or  circumftance,  in  which  the  owner  ftands,  with  regard 
to  his  property.  And,  to  ascertain  this  with  proper  precifion 
and  accuracy,  eftates  may  be  confidered  in  a  three-fold  view: 
ftru\  with  regard  to  the  quantity  of  intereft  which  the  tenant 
has  in  the  tenement :  fecondly,  with  regard  to  the  time  at 
which  that  quantity  of  intereft  is  tp  be  enjoyed :  and,  thirdly, 
with  regard  to  the  number  and  connexions  of  the  tenants. 


o 


Fi  rst,  with  regard  to,  the  quantity  of  intereft  which  the 
tenant  has  in  the  tenement,  this  is  meafured  by  its  duration 
and  extent.  Thus,  either  his  right  of  poueffion  is  to  fuhfift 
for  an  uncertain  period,  during  his  own  life,  or  the  life  of 
another  man;  to  determine  at  his  own  deceafe,  or  to  remain, 
to  his  descendants  after  him:  or  it  is  circumfcrihed  within 
a  certain  number  of  years,  months,  or  days  :  or,  laflly,  it 
is  infinite  and  unlimited,/  being  vefced  in  him  and  his  re- 
prefentatives  for   ever.     And  this  occafions  the  primary  di- 

(a)  Co.  Litt.  345.' 
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virion  of  eftates,  into  fuch  as  are  freehold,  and  fuch  as  are 
lefs  than  freehold. 

An  eftate  of  freehold,  liberum  tenemenlum,  or  frank  tene- 
ment, is  defined  by  Britton  (b)  to  be  "  the pojjeffzcn  of  the  foil 
<f  by  a  freeman."     And  St.  Germyn  (c)  tells  us,   that  u  the 

P0fTelTl0n  of  the  land  is  called  in  the  law  of  Eno-land  the 
€i  franktenement  or  freehold. "  Such  eftate  therefore,  and 
no  other,  as  requires  actual  pofFeflion  of  the  land,  is  legally 
fpeaking  freehold :  which  actual  pofTefnon  can,  by  the  courfe 
of  the  common  law,  be  only  given  by  the  ceremony  called 
livery  of  feifm,  which  is  the  fame  as  the  feodal  inveftiture. 
And  from  thefe  principles  we  may  extract  this  defcription  of  a 
freehold  ;  that  it  is  fuch  an  eftate  in  lands  as  is  conveyed  by 
livery  feifm ;  or,  in  tenements  of  an  incorporeal  nature,  by  what 
is  equivalent  thereto.  And  accordingly  it  is  laid  down  by  Lit* 
tleton(d),  that  where  a  freehold  mall  pafs,  it  behoveth  to  have 
livery  of  feifm.  As  therefore  eftates  of  inheritance  and  eftates 
for  life  could  not  by  common  law  be  conveyed  without  livery 
of  fejfin,  thefe  are  properly  eflates  of  freehold  ;  and,  as  no 
other  eftates  were  conveyed  with  the  fame  folemnity,  there-* 
fore  no  others  are  properly  freehold  eflates. 

Estates  of  freehold  then  are  divifible  into  eftates  of  inhe* 
ritance,  and  eftates  not  of  inheritance*  The  former  are  again 
divided  into  inheritances  abfolute  or  fee-fimple  ;  and  inheritan* 
ces  limited,  one  fpecies  of  which  we  ufually  call  fee-tail. 

I.  Tenant  in  fee-fimple  (or,  as  he  is  frequently  filled, 
tenant  in  fee)  is  he  that  hath  lands,  tenements,  or  heredi- 
taments, to  hold  to  him  and  his  heirs  for  ever  (e) ;  gene- 
rally, ahfolutely,  and  fimply  ;  without  mentioning  what 
heirs,  but  referring  that  to  his  own  pleafure,  or  to  the  dif« 
pofiticn  of  the  law.  The  true  meaning  of  the  word  fee 
(feodum)  is  the  fame  with  that  of  fend  or  fief,  and  in  its 
original     fenfe    it    is    taken    in    contradiftin&ion    to    alio-* 

(b)  c.  32.  (d)  §.  59- 

(c)  Dr.  and  Stud.  b.  2.  d.  22.  (e)  Litt. >  I, 

diunty 
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dium  (f ) ;  which  latter  the  writers  on  this  fubjecl:  define  to  be 
every  man's  own  land,  which  he  pofTefTeth  merely  in  his  own 
right,  without  owing  any  rent  or  fervice  to  any  fuperior. 
This  is  property  in  its  higheft.  degree ;  and  the  owner  thereof 
hath  abfolutum  et  directum  dominium,  and  therefore  is  faid  to 
be  feifed  thereof  abfolutely  in  dominico  fuo,  in  his  own  de- 
mefne.  But  feodum,  or  fee,  is  that  which  is  held  of  fome 
fuperior,  on  condition  of  rendering  him  fervice ;  in  which  fu- 
perior the  ultimate  property  of  the  land  refides.  And  there- 
fore fir  Henry  Spelman  (g)  defines  a  feud  or  fee  to  be  the  right 
which  the  vafal  or  tenant  hath  in  lands,  to  ufe  the  fame  and 
take  the  profits  thereof  to  him  and  his  heirs,  rendering  to  the 
lord  his  due  fervices ;  the  mere  allodial  propriety  of  the  foil  al- 
ways remaining  in  the  lord.  This  allodial  property  no  fubjecl 
in  England  has  (h) ;  it  being  a  received,  and  now  undeniable, 
principle  in  the  law,  that  all  the  lands  in  England  are  holden 
mediately  or  immediately  of  the  king.  The  king  therefore  on- 
ly hath  abfolutum  et  direclum  dominium  (i) ;  but  all  fubjects' 
lands  are  in  the  nature  of  feodum  or  fee ;  whether  derived  to 
them  by  defcent  from  their  anceftors,  or  purchafed  for  a  valu- 
able confideration ;  for  they  cannot  come  to  any  man  by  either 
of  thofe  ways,  unlefs  accompanied  with  thofe  feodal  clogs, 
which  were  laid  upon  the  firft  feudatory  when  it  was  originally 
granted.  A  fubject  therefore  hath  only  the  ufufru£t,  and  not 
the  abfolute  property  of  the  foil :  or,  as  fir  Edward  Coke  expref- 
fes  it  (k),  he  hath  dominium  utile,  but  not  dominium  direclum* 
And  hence  it  is  that,  in  the  mod  folemn  acts  of  law,  we  exprefs 
the  ftrongeft  and  higheft  effete,  that  any  fubject  can  have, 
by  thefe  words  ;  "  tie  is  feifed  thereof  in  his  demefne,  as  of 
"fee."  It  is  a  man's  demefne,  dominieum,  or  property, 
fince  it  belongs  to  him  and  his  heirs  for  ever  :  yet  this  do~ 
minicum,  property,  or  demefne,  is  ftridly  not  abfolute  or 
allodial,  but  qualified  or  feodal :  it  is  his  demefne,  as  of  fee; 
that  is,  it  is  not  purely  and  (imply  his  own,  fince  it  is  held 
of  a  fuperior  lord,   in  whom  the  ultimate  property  refides. 

JO  S^e  pag.  45,  47.  turn  dominium,  cujus  nullus  eft  au* 

g)  of  tends,  c.i.  tUrntfibmU     Ml 
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This  is  rhe  primary  fenfe  and  acceptation  of  the. word 
fee.  But  (as  fir  Martin  Wright  very  juftly  obferves)  (1)  the 
doctrine,  <'  that  all  Jands  are  holder^"  having  been  for  fo 
xnany  ages  a  fixed  and  undeniable  axiom,  our  Eno-liih  lawyers 
do  very  rarely  (of  late  years  efpecially)  ufe  the  word  fee  in 
this  its  primary  original  fenfe,  in  contradiirinction  to  allodium 
or  abfolute  property,  with  which  they  have  no  concern  ;  but 
generally  ufe  to  exprefs  the  continuance  or  quantity  of  eftate. 
A  fee  therefore,,  in  general,  fignifies  an  eftate  of  inheritance  • 
being  the  higher!  and  moft  extenfive  intereft  that  a  man  can 
have  in  a  feud :  and,  when  the  term  is  ufed  limply,  without 
any  other  adjunct,  or  has  the  adjunct  of  fmple  annexed  to  it, 
(as,  a  fee,  or,  a  fee-fimple)  it  is  ufed  in  contradistinction  to  a 
fee -conditional  at  the  common  law,  or  a  fee-tail  by  the  ftatute  ; 
importing  an  abfolute  inheritance,  clear  of  any  condition,  li- 
mitation, or  reftrictions  to  particular  heirs,  but  defcendible  to 
the  heirs  general,  whether  male  or  female,  lineal  or  collate- 
ral. And  in  no  other  fenfe  than  this  is  the  king  faid  to  be  fei^ 
fed  in  fee,  he  being  the  feudatory  of  no  man  (m). 

Taking  therefore. /£*  for  the  future,  unlefs  where  other- 
wife  explained,  in  this  its  fecondary  fenfe,  as  a  flate  of  inhe- 
tance,  it  is  applicable  to,  and  may  be  had  in,  any  kind  of 
hereditaments  either  corporeal  or  incorporeal  (n).  But  there 
is  this  diftincUon  between  the  two  fpecies  of  hereditaments  ; 
that,  of  a  corporeal  inheritance  a  man  fhall  be  faid  to  be 
feifed  in  his  demefae,  as  of  fee;  of  an  incorporeal  one  he  fhall 
only  be  faid  to  be  feifed  as.  of  fee,  and  not  in  his  demefne  (o). 
For,  as  incorporeal  hereditaments  are  in  their  nature  colla- 
teral to,  and  iiTue  out  of  lands  and  houfes  (p),  their  owner 
hath  no  property,  dominicum,  ox  demefne,  in  the  thing  it- 
felf,  but  hath  only  fomething  derived  out  of  it ;  refembling 
the  feruitiitesy    or  fervices,  of  the  civil  law  (q).     The  domini* 

(1)  pag.  143.  (o)  Litt.  §.10. 

(m)  Co.  Litt.  1.  (p)  See  pag.  20. 

(n)  Fcalum  eft  quod  quh  tenet  fibi         (q)  Servitus  eft  jus,  quo  res  meaal- 

ethcrc&ibus puis,  fivi  fit  tenementumt  terius  rci  vel  perfoiiae  fervit*    1'f.S. 

fizc  reJitui*  &c.  Flet  /.  5.  c.  5.  §.7.  I.  I. 
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cum  or  property  is  frequently  in  one  man,  while  the  appendage; 
or  fervice  is  in  another.  Thus  Gains  may  be  feifed  as  of  fee, 
of  a  way  going  over  the  land,,  of  which  Titius  is  feifed  in  his 

demcfne  as  of  fee. 

The  fee-fimple  or  inheritance  of  lands  and  tenements  is  ge- 
nerally veiled  and  refides  in  fome  perfon  or  other ;  though  di- 
vers inferior  eftates  may  be  carved  put  of  it.  As  if  one  grants 
a  leafe  for  twenty-one  years,  or  for  one  or  two  lives,  the  fee- 
fimple  remains  veiled  in  him  and  his  heirs  ;  and  after  the  de- 
termination of  thofe  years  or  lives,  the  land  reverts  to  the 
grantor  or  his  heirs,  who  fhall  hold  it  again  in  fee-fimple.  Yet 
fometimes  the  fee  may  be  in  abeyance,  that  is  (as  the  word 
fignifies)  in  expectation,  remembrance,  and  contemplation  in, 
law  ;•  there  being  no  perfon  in  ejje,"'m  whom  it  can  veil  and 
abide  ;  though  the  Jaw  coniiders  it  as  always  potentially  exit- 
ing, and  ready  to  vefl  whenever  a  proper  owner  appears. 
Thus,  in  a  grant  to  John  for  life,  and  afterwards  to  the  heirs 
of  Richard,  the  inheritance  is  plainly  neither  granted  to  John 
nor  Richard,  nor  can  it  vefl  in  the  heirs  of  Richard  till  his 
death,  nam  nemo  eft  haeres  viventis ;  it  remains  therefore  in, 
waiting,  or  abeyance,  during  the  life  of  Richard  (r).  This 
is  likev.  ife  always  the  cafe  of  a  parfon  of  a  church,  who  hath 
only  an  eflate  therein  for  the  term  of  his  life  :  and  the  inheri- 
tance remains  in  abeyance  (s).  And  not  only  the  fee,  but  the 
freehold  alfo,  may  be  in  abeyance  ;  as,  when  a  parfon  dies, 
the  freehold  of  his  glebe  is  in  abeyance,  until  a  fuccefTor  be 
named,  and  then  it  yells  in  the  fuccefTor  (t). 

The  word,  heirs,  is  necefTary  in  the  grant  on  donation  in 
order  to  make  a  fee,  or  inheritance.  For  if  land  be  given 
to  a  man  forever,  or  to  him  and  his  aiTigns  forever,  this 
veflsinhim  but  an  eftate  for  life  (u).  Tli£  very  great  ni- 
cety about  the  infertion  of  the  word  u  heirs."  in  all  feoff- 
ments and  grants,  in  order  to  yefl  a  fee,  is  plainly  a  relic 
of  the  feodal  ftrictnefs  :   by  which  we  may  remember  (w) 

(r)  C'o.Xitt.  342.  (u)  Liitt.  §.  I. 

(s)  Litt.  §.  646,  (w)  See  pa*  $6, 

\t\tyid.  §.  ^47«  *»*.--,■•  — 
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it  was  required,  that  the  form  of  the  donation  mould  be  punc- 
tually purfued ;  or  that,  as  Craig  (x)  exprefies  it,  in  the 
words  of  Baldus,  cc  donationes  fint  Jlritti  juris,  ne  quis  plus 
<c  donajje  praefumatur  quam  in  donatione  exprefferit ."  And 
therefore,  as  the  perfonal  abilities  of  the  donee  were  original- 
ly fuppofed  to  be  the  only  inducements  to  the  gift,  the  donee's 
efbte  in  the  land  extended  only  to  his  own  perfon,  and  fubfift- 
ed  no  longer  than  his  life  ;  unlefs  the  donor,  by  an  exprefs  pro- 
vision in  the  grant,  gave  it  a  longer  continuance,  and  extended 
it  alfo  to  his  heirs.  But  this  rule  is  now  foftened  by  many 
exceptions  (y). 

For,  r.  It  does  not  extend  to  devifes  by  will  ;  in  which, 
as  they  were  introduced  at  the  time  when  the  feodal  rigor 
was  apace  wearing  out,  a  more  liberal  conftru&ion  is  allow- 
ed :  and  therefore  by  a  devife  to  a  man  for  ever,  or  to  one 
and  his  amVns  for  ever,  or  to  one  in  fee-fimple,  the  divifee 
hath  an  eftate  of  inheritance  ;  for  the  intention  of  the  devifor 
is  fufhciently  plain  from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of  inheritance.  But 
if  the  devife  be  to  a  man  and  his  afligns,  without  annexing 
words  of  rierpetuity,  there  the  devifee  mall  only  take  an  eftate 
for  life  ;  for  it  does  not  appear  that  the  devifor  intended  any 
more.  a.  Neither  does  this  rule  extend  to  fines  or  recoveries, 
considered  as  a  fpecies  of  conveyance  ;  for  thereby  an  efbte 
in  fee  paffes  by  ad  and  operation  of  law  without  the  word 
"  heirs  :"  as  it  does  alio,  for  particular  reafons,  by  certain 
other  methods  of  conveyance,  which  have  relation  to  a  for- 
mer grant  or  eftate,  wherein  the  word  ce  heirs"  was  ex- 
prerTed  (z).  3.  In  creations  of  nobility  by  writ,  the  peer 
to  created  hath  an  inheritance  in  his  title,  without  expreiT- 
ing  the  word  Ci  heirs ;"  for  they  are  implied  in  the  crea- 
tion, unlefs  it  be  otherwjfe  fpecially  provided  :  but  in  crea- 
tions by  patent,  which  are  jiriuil  juris,  the  word  "  heirs" 
muft  be  inferted,  otherwife  there  is  no  inheritance.  4.  In 
grants  of  lands  to  fole  corporations  and  their  fuccefibrs, 
the  word  "  fuccefibrs"  fupplies  the  place  of  u  heirs;"  for 
as  heirs  take  from  the  anceilor,   fo  doth  the  fuccefibr  from 

(•xj  I.  1.  t.  9.    .17.  (z)Ibid.<). 

(y)  Co.  Litt.  9,  10. 

the 
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the  predecefTor.  Nay,  in  a  grant  to  a  biihop,  or  other  fole 
fpiritual  corporation,  in  frankalmoign,  the  word  "  franhaU 
"  moign"  fupplies  the  place  of  both  "  heirs"  and  ¥  fuccef- 
"  fors,"  ex  vi  termini;  and  in  all  thefe  cafes  a  fee-dmple 
vefts  in  fuch  fole  corporation.  But,  in  a  grant  of  lands  to  a 
corporation  aggregate,  the  word  "  fucceflbrs"  is  not  ne- 
ceffary,  though  ufually  inferted :  for,  albeit  fuch  fimple  grant 
be  ftri&ly  only  an  eflate  for  life,  yet,  as  that  corporation  ne- 
ver dies,  fuch  eflate  for  life  is  perpetual,  or  equivalent  to  a 
fee-fimple,  and  therefore  the  law  allows  it  to0 be  one  (a). 
Laflly,  in  the  cafe  of  the  king,  a  fee-iimple  will  veft  in  him, 
without  the  words  "  heirs"  or  "  fucceifors"  in  the  grant; 
partly  from  prerogative  royal,  and  partly  from  a  reafon  fimi- 
Jar  to  the  laft,  becaufe  the  king  in  judgment  of  law  never  dies 
(b).  But  the  general  rule  is,  that  the  word  "  heirs"  is  ne= 
celTary  to  create  an  eflate  of  inheritance. 

II.  We  are  next  to  confider  limited  fees,  or  fuch  eftates 
of  inheritance  as  are  clogged  and  confined  with  conditions, 
or  qualifications  of  any  fort.  And  thefe  we  may  divide  into 
two  forts:  \.  Qualified,  or  bafe  fees;  and  2,  Fees  conditional, 
fo  called  at  the  common  law ;  and  aftewards  fees-tail,  in  con- 
fequence  of  the  ftatute  de  donis. 

1.  A  base,  or  qualified,  fee  is  fuch  a  one  as  has  a  quali- 
fication fubjoined  thereto,  and  which  muff  be  determined 
whenever  the  qualification  annexed  to  it  is  at  an  end.  As, 
in  the  cafe  of  a  grant  to  A  and  his  heirs,  tenants  of  the  manor 
of  Dale;  in  this  mflance,  whenever  the  heirs  of  A  ceafe  to 
be  tenants  of  that  manor,  the  grant  is  entirely  defeated.  So, 
when  Kenry  VI  granted  to  John  Talbot,  lord  of  the  manor 
of  Kingfton-Lifle  in  Berks,  that  he  and  his  heirs,  lords  of  the 
faid  manor,  mould  be  peers  of  the  realm,  by  the  title  of  ba- 
rons of  Lifle;  here  John  Talbot  had  a  bafe  or  qualified  fee 
in  that  dignity  (c) ;  and  the  inftant  he  or  his  heirs  quitted 
the  feignory  of  this  manor,   the  dignity  was  at  an  end.     This 

(a)  See  Vol.  I.  pag.  472.  (c)  Co.  Litt.  ZJ. 

(M  Ibid.  242. 
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eftate  is  a  fee,  becaufe  by  poihbility  it  may  endure  for  ever 
in  a  man  and  his  heirs  ;  yet  as  that  duration  depends  upon 
the  concurrence  of  collateral  circumftances,  which  qualify  and 
dehafe  the  purity  of  the  donation,  it  is  therefore  a  qualified  or 
bafe  fee. 

1.  A  conditional  fee,  at  the  common  law,  was  a  fee 
restrained  to  fome  particular  heirs^  exclufive  of  others:  "  do- 
"  natio  Jtricla  et  coarflata  (d) ;  ficut  cerils  haeredibus,  quibuf- 
"  dam  a  fuccefflone  exclufis  ::>  as  to  the  heirs  of  a  man's  bodyf 
by  which  only  his  lineal  defendants  were  admitted,  in  ex- 
clusion of  collateral  heirs;  or,  to  the  heirs  male  of  bis  body,  in 
exclusion  both  of  collaterals,  and  lineal  females  alfo.  It  was 
called  a  conditional  fee,  by  reafori  of  the  condition  exprelTecl- 
or  implied  in  the  donation  if  it,  that  if.  the  donee  died  with- 
out fuch  particular  heirs,  the  land  mould  revert  to  the  donor. 
For  this  was  a  condition  annexed  by  law  to  all  grants  what- 
foever ;  that,  en  fealure  of  the  heirs  fpecifled  in  the  grant, 
the  grant  mould  be  at  an  end,  and  the  land  return  to  its  an- 
tient  proprietor  (e).  Such  conditional  fees  were  Itrictly  agree- 
able to  the  nature  of  feuds,  when  they  firft  ceafed  to  be  mere 
eftates  for  life,  and  were  not  yet  arrived  to  be  abfolute  eftates 
in  fee-fimple.  And  we  find  ftrong  traces  of  thefe  limited  con- 
ditional fees,  which  could  not  be  alienated  from  the  lineage  of 
firit  pur  chafer,   in  our  earlisft  Saxon  laws  (f). 

Now,  with  regard  to  the  condition  annexed  to  thefe  fees 
by  the  common  law,  our  anceftors  held,  that  fuch  a  gift  ( to 
a  man  and  the  heirs  of  his  body)  was  a  gift  upon  condition, 
that  it  mould  revert  to  the  donor,  if  the  donee  had  no  heirs 
of  his  body;  but,  if  he  had,  it  mould  then  remain  to  the  do- 
nee. They  therefore  called  it  a  fee-fhnple,  on  condition  that 
he  had  ifFue.  Now  we  mult  obferve,  that,  when  any  condi^ 
tion  is  performed,  it  is  thenceforth  entirely  gone ;  and  the 
things  to  which  it  was  before  annexed,   becomes  abfolute, 

(i\)  Flet.  /.  3.  c.  3.  §.  5.  d'/lus  fuls,  fi  ill}  vir6  prohibitum  fit, 

(e)  Plowd.  241.  qui  earn  a'b  initio  acquifivif,  ut  itafa 

(f)  Si  quis  terram  haeredztarfiinffa-  cere  ncauea*.     Lh.  Ac  If  red.  c.  37, 
heat,  earn  non  ven.l.it  a  cognatis  baere- 
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and  wholly  unconditional,  So  that,  as  foon  as  the  grantee 
had  any  iffue-born,  his  eftate  was  fuppofed  to  become  ahfo- 
lute,  by  the  performance  of  the  condition ;  at  leaft,  for  thefe 
three  purpofes :  1 .  To  enable  the  tenant  to  alien  the  land, 
and  thereby  to  bar  not  only  his  own  iflue,  but  alfo  the  donor 
of  his  intereft  in  the  reverfion  (g).  2.  To  fubjecl  him  to  forJ 
feit  it  for  treafon :  which  he  could  not  do,  till  iflue  born, 
longer  than  for  his  own  life ;  left  thereby  the  inheritance  of 
the  iiTue,  and  reverfion  of  the  donor,  might  have  been  de- 
feated (h).  3.  To  empower  him  to  charge  the  land  with 
rents,  commons,  and  certain  other  incumbrances,  fo  as  to  bind 
his  iffae  (i).  And  this  was  thought  the  more  feafonable,  be- 
caufe,  by  the  birth  of  ifTue,  the  poiftbility  of  the  donor's  rever- 
fion was  rendered  more  diflant  and  precarious:  and  his  inte- 
reft feems  to  have  been  the  only  one  which  the  law,  as  it  then 
ftood,  was  folicitous  to  protect ;  without  much  regard  to  the 
rig-fit  of  fucceffion  intended  to  be  vefted  in  the  iiTue.  How- 
ever,  if  the  tenant  did  not  in  fact  aliene  the  land,  the  courfe 
of  defcent  was  not  altered  by  this  performance  of  the  condi- 
tion :  for  if  the  iiTue  had  aftewards  died,  and  then  the  tenant, 
or  original  grantee,  had  died,  without  making  any  alienation; 
the  land,  by  the  terms  of  the  donation,  could  defcend  to  none 
but  the  heirs  of  his  body,  and  therefore,  in  default  of  them, 
muft  have  reverted  to  the  donor.  For  which  reafon,  in  or- 
der to  fubject  the  lands  to  the  ordinary  courfe  of  defcent,  the 
donees  of  thefe  conditional  fee-fimples  took  care  to  aliene  as 
foon  as  they  had  performed  the  condition  by  having  iiTue  ;  and 
afterwards  repurchafed  the  lands,  which  gave  them  a  fee- 
fimple  abfoiute,  that  would  defcend  to  the  heirs  general, 
according  to  the  courfe  of  the  common  law.  And  thus 
ftood  the  old  law  with  regard  to  conditional  fees  :  which 
things,  fays  fir  Edward  Goke  (k),  though  they  feem  an-.' 
tient,  are  yet  neceffary  to  be  known ;  as  well  for  the  decla- 
ring how  the  common  law  ftood  in  fiich  cafes,  as  for  the 
fake  of  annuities,  and  fuch  like  inheritances,  as  are  not  with- 
in the  ftatutes  of  entail,  and  therefore  remain  as  at  the  com- 
mon law. 

(g)  Co.  Lifet.  19.    2  Inft.  &&  (i)  Co.  Litt.  19. 

(h)  Go.  Litt.  19.    2  Init.  234.  (k)  1  Inft.  19. 
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The  inconvenience,  which  attended  thefe  limited  and  fet- 
tered inheritances,  were  probably  what  induced  the  judges  to 
give  way  to  this  fubtle  fineffe  (for  fuch  it  undoubtedly  was)  in 
order  to  fhorten  the  duration  of  thefe  conditional  eftates.  But, 
on  the  other  hand,  the  nobility,  who  were  willing  to  perpe- 
tuate their  pofleflions  in  their  own  families,  to  put  a  ftop  to 
this  practice,  procured  the  ftatute  of  Weftminfter  the  fecond 
(1)  (commonly  called  the  ftatute  de  donis  conditionalibus)  to  be 
made  :  which  pays  a  greater  regard  to  the  private  will  and 
Intentions  of  the  donor,  than  to  the  propriety  of  fuch  inten- 
tions, or  any  public  confide  rations  whatfoever.  This  ftatute 
revives  in  fome  fort  the  antient  feodal  reftraints  which  were 
originally  laid  on  alienations,  by  enading,  that  from  thence- 
forth the  will  of  the  donor  be  obferved ;  and  that  the  tene- 
ments fo  given  (to  a  man  and  the  heirs  of  his  body)  mould  at 
all  events  goto  the  iiTue,  if  there  were  any;  or,  if  none,  mould 
revert  to  the  donor. 

Upon  the  conftru&icn  ef  this  act  of  parliament,  the  judges 
determined  that  the  donee  had  no  longer  a  conditional  fee- 
fimple,  which  became  abfolute  and  at  his  own  difpofal,  the 
inftant  any  uTue  was  born  ;  but  they  divided  the  eftate  into 
two  parts,  leaving  in  the  donee  a  new  kind  of  particular  eflate, 
which  they  denominated  a  fee-tail  (m) ;  and  veiling  in*  the 
donor  the  ultimate  fee-fimple  of  the  land,  expectant  on  the, 
failure  of  ilhie;  which  expectant  eflate  is  what  we  now  call  & 
reverfion  (n).  And  hence  it  is  that  Littleton  tells  us  (o),  that 
tenant  in  fee-tail  is  by  virtue  of  the  ftatute  of  Weftminfter  the 
fecond. 

Having  thus  fhewn  the  original  of  eftates  tail,  I  now 
proceed  to  confider,  what  things  may,  or  may  not,  be  entailed 

(1)  i3Edv/.  I.  c  I.  ral  vers  cut  off;  being  derived  front 

'hi)  The  expreiEon  fee-fail,  or  fe-  the  barbarous  verb  tali  are,  to  cut: 

vjum  laliatum,  was  borrowed  from  from  which  the  French  taV.hr  and 

the  feudifts;   (See  Crag.  /.  I.  t.  io.  the    Italian    tagliare    are    formed. 

f .  24,  25.)  among  whom  it  iignified  (Spelra.  Glojf.  531-) 

any  mutilated  or  truncated  inner  i-  '  (n)  2  Inft.  335. 

tance,  from  which  the  heirs  gene-  (oj  §.  13, 

under 
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under  the  ftatute  de  donis.  Tenements  is  the  only  word  ufed 
in  the  ftatute  :  and  thus  fir  Edward  Coke  (p)  expounds  to 
comprehend  all  corporeal  hereditaments  whatfoever ;  and 
alfo  all  incorporeal  hereditaments  which  favour  of  the  real- 
ty, that  is,  which  iffue  out  of  corporeal  ones,  or  which  con- 
cern, or  are  annexed  to,  or  may  be  exercifed  within  the 
fame  ;  as  rents,  eftovers,  commons,  and  the  like.  Alio  of- 
fices and  dignities,  which  concern  lands,  or  have  relation  to 
fixed  and  certain  places,  may  be  entailed  (q).  But  mere  per- 
fonal  chattels,  which  favour  not  at  all  of  the  realty,  cannot 
be  entailed.  Neither  can  an  office,  which  merely  relates 
to  fuch  p'erfonal  chattels  ;  nor  an  annuity,  which  charges 
only  the  perfon,  and  not  the  lands,  of  the  granter.  But  in 
them,  if  granted  to  a  man  and  the  heirs  of  his  body,  the 
grantee  hath  ftill  a  fee  conditional  at  common  law,  as  before 
the  ftatute ;  and  by  his  alienation  may  bar  the  heir  or  re- 
verfioner  (r).  An  eftate  to  a  man  and  his  heirs  for  another's 
life  cannot  be  entailed  (s) ;  for  this  is  ftriitly  no  eftate  of  in- 
heritance (as  will  appear  hereafter)  and  therefore  not  with- 
in the  ftatute  de  donis.  Neither  can  a  copyhold  eftate  be  en- 
tailed by  virtue  of  this  flatide;  for  that  would  tend  to  encroach 
upon  and  reftrain  the  will  of  the  lord :  but,  by  the  fpc'cid 
ciifiom  of  the  manor,  a  copyhold  may  be  limited  to  the  heirs 
of  the  body  (t) ;  for  here  the  cuftom  afcertains  and  interprets 
the  lord's  will. 

Next,  as  to  the  fever al  fpecles  of  eftates-tail,  and  how 
they  are  refpeclively  created.  Eftates-tail  are  either  general* 
or  fpecial.  Tail-general  is  where  lands  and  tenements  are 
given  to  one,  and  the  hefts  of  his  body  begotten :  which  is 
called  tail-general,  becaufe,  how  often  foever  fuch  donee  in 
tail  be  married,  his  iffue  in  general  by  all  and  every  fuch 
marriage  is,  in  fucceffive  order,  capable  of  inheriting  the  e- 
ftdXe-ta.]!,' per  fortmm  doni  (u).  Tenant  in  tail-fpccial  is  where, 
the  gift  is  reftrained  to  certain  heirs  of  the  donee's  body,  and 
does  not  go  to  all  of  them  in  general.     And  this  may  happen 

(p)  1  Inft.  19,  20.  (r)  Co.  Litt.  19,  2?.  (t)  3  Rep.  8. 

(q)  7  Rep.  33.  (.0  2  Vera.  225.  (a)  Litt.  §,  i4>  *  5- 
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fever al  ways  (w).  I  (hall  inftance  in  oh-y  cne  :  as  where 
lands  and  tenements'  are  given  to  a  man  and  the  heirs  of  his 
tody,  on  Mary  his  now  wife  to  be  begotten;  here  no  ifiue  can 
inherit,  but  inch  fpecial  iflue  as  is  engendered  between  them 
two  :  not  fueh  as  the  hoiband  may  have  by  another  wife  : 
£nd  therefore  it  is  called  fpecial  tail.  And  here  we  may  oh- 
ierve,  that  the  words  of  inheritance  (to  him  and  to  his  heirs) 
give  him  an  eftate  in  fee ;  but  they  being  heirs  to  be  by  him 
begotten,  this  makes  it  a  fee-tail;  and  the  perfon  being  alfo 
limited,  on  whom  fuch  heirs  ihall  be  begotten,  (viz.  Mary 
his  prefent  wife)  this  makes  it  a  fee-tail  fpecial. 

Estates,  in  general  and  fpecial  tail,  are  farther  diverfi- 
fied  by  the  diftinction  of  feces  in  fuch  entails ;  for  both  of 
them  may  either  be  in  tail  male  or  tail  female.  As  if  lands 
be  given  to  a  man,  and  his  heirs  male  of  his  body  begotten, 
this  is  an  eftate  in  tail  male  general ;  but  if  to  a  man  and 
the  heirs  female  of  his  body  on  his  prefent  wife  begotten,  this 
is  an  eftate  in  tail  female  fpecial.  And,  in  cafe  of  an  en- 
tail male,  the  heirs  female  lhall  never  inherit,  nor  any  de- 
rived from  them  ;  nor,  e  converfo,  the  heirs  male,  in  cafe  of 
a  gift  in  tail  female  (x).  Thus,  if  the  donee  in  tail  male 
hath  a  daughter,  who  dies  leaving  a  fon,  fuch  grandfon  in 
this  cafe  cannot  inherit  the  eftate-tail ;  for  he  cannot  de- 
duce his  defcent  wholly  by  heirs  male  (y).  And  as  the  heir 
male  muft  convey  his  defcent  wholly  by  males,  fo  muff  the 
lieir  female  wholly  by  females.  And  therefore  if  a  man  hath 
two  eifates-tail,  the  one  in  tail  male,  the  other  in  tail  female  ; 
and  he  hath  hTue  a  daughter,  which  daughter  hath  iffue  a  fon; 
this  grandfon  can  fucceed  to  neither  of  the  eftates  :  for  he 
cannot  convey  his  defcent  wholly  either  in  the  male  or  fe- 
male line  (z). 

As  the  word  heirs  is  necenary  to  create  a  fee,  fo,  in  far. 
tiler  imitation  of  the  ftrictnefs  of  the  fcodal  donation,  the 
word  body,  or  Tome  other  words  of  procreation,    are  ne  cellar  y 

/w)  Litt.  §.  16.  26,  27,  28,  29.  (y)  Litt.  5-  24. 

(xj  Ibid,  5.  21,  22.  (z)  Go.  Litt.  §.  2$. 

to 
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to  make  it  a  fee-tail,  and  afcertain  to  what  heirs  in  particular 
the  fee  is  limited.  If  therefore  either  the  words  of  inheritance 
or  words  of  procreation  be  omitted,  albeit  the. others  are  in- 
serted in  the  grant,  this  will  not  make  an  eitate-tail.  As,  if 
the  grant  be  to  a  man  and  his  ijfue  of  his  body,  to  a  man  and 
his  fed,  to  a  man  and  his  children  or  offspring:  all  thefe  are 
only  elfates  for  life,  there  wanting  the  words  of  inheritance,  his 
heirs  (a).  So,  on  the  other  hand,  a  gift  to  a  man,  and  his 
heirs  male,  or  female,  is  an  eftate  in  fee-iimple,  and  not  in  fee- 
tail;  for  there  are  no  words  to  afcertain  the  body  out  of  which 
they  fliall  iffue  (b).  Indeed,  in  lad  wills  and  teftaments  where- 
in greater  indulgence  is  allowed,  an  eftate-tail  may  be  created 
by  a  devife  to  a  man  and  his  feed,  or  to  a  man  and  his  heirs 
?iude;  Or  by  ether  irregular  modes  of  expreihon  (c). 

There  isftill  another  fpecies  of  entailed  eflates,  now  in-- 
deed  grown  out  of  ufe,  yet  frill  capable  of  fub  fitting  in  law  • 
which  are  eftates  in  libera  maritagio  or  frankmarriage,  Thefe 
are  defined  (d)  to  be,  where  tenements  are  given  by  one  man 
to  another,  together  with  a  wife,  who  is  the  daughter  or  coufin 
of  the  donor,  to  hold  in  frankmarriage.  Now  by  fuch  f/ift, 
though  nothing  but  the  word  frankmarriage  is  expreffed;  the 
donee  {hall  have  the  tenements  to  them,  and  the  heirs  of  their 
two  bodies  begotten  ;  that  is,  they  are  tenants  in  fpecial  tail, 
For  this  one  word,  frankmarriage,  does  ex  vi  termini  riot  only 
create  an  inheritance,  like  the  word  frankalmoign,  butlikewife 
limits  that  inheritance  ;  fupplying  not  only  words  of  defcent, 
but  of  procreation  alio.  Such  donees  in  frankmarriage  are 
liable  to  no  fervice  but  fealty  •  for  a  rent  referved  thereon  is 
void,  until  the  fourth  degree  of  confanguinity  be  pad  between 
the  ifTues  of  the  donor  and  donee  (e). 

The   incidents   to   a    tenancy   in  tail,     under   the    flatute 
Weifen.    2.    are   chiefly  thefe  (f).      1.    That  a  tenant  in  tail 
may  commit  wafe  on  the  euate-tail,    by  felling  timber,    pal- 
fa)  Co.  Litt.  26.  (c)  Co.  Litt.  9.  27.  fe)  Litt.  §.  19,  20. 
jb)  Lkt-  §.  31.  Co.  Litt.  37.       (d)  Litt.  £.  17.                   (1)  Co.  Litt.  224- 
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ling  down  houfes,  or  the  like,  without  being  impeached,  or 
called  to  account,  for  the  fame.  2.  That  the  wife  of  the  ten- 
ant in  tail  ihall  have  her  dower,  or  thirds,  of  the  e  (late -tail. 
3.  That  the  huiband  of  a  female  tenant  in  tail  may  be  tenant 
by  the  courtefy  of  the  eftate-tail.  4.  That  an  efcate-tail  may 
be  barred,  or  deftroyed,  by  a  fine,  by  a  common  recovery,  or 
by  lineal  warranty  deicending  with  alTets  to  the  heir.  Alt 
which  will  hereafter  be  explairied  at  large. 

Thus  much  for  the  nature  of  ertates-'tail : Ae  efcabliihment 
of  which  family  law  (as  it  is  properly  -  ftilecf  byPigott)  (g)  occa- 
sioned infinite  dnriculties  and  diiputes  (h).  Children  grew  dif- 
obedient  when  they  knew  they  could  not  be  fet  alide :  far- 
mers were  ouued  of  their  leafes  made  by  tenants  in  tail ;  for, 
if  fuch  leafes  had  been  valid,  then  under  colour  of  long  leafes 
the  iihie  might  have  been  virtually  disinherited ;  creditors 
were  defrauded  of  their  debts;  for,  if  tenant  in  tail  could 
have  charged  his  eftate  with  their  payment,  he  might  alio  have 
defeated  his  ifiiie,  by  mortgaging  it  for  as  much  as  it  was 
worth  :  innumerable  latent  entails  were  produced  to  deprive 
purchafers  of  the  lands  they  had  fairly  bought ;  of  luits  in  con- 
lequence  of  which  our  antient  books  are  full:  and  treafons 
were  encouraged;  as  eftate -tail  were  not  liable  to  forfeiture, 
longer  than  for  the  tenant's  life.  So  that:  they  were  juftly 
branded,  as  the  fource  of  new  contentions  and  mifchiefs  un, 
known  to  the  common  law ;  and  almoft  univerfally  conddered  as 
the  common  -grievance  of  the  realm  (i).  But,  as  the  nobility 
were  always  fond  of  this  flatute,  becaufe  it  preferved  their  family 
eftates  from  forfeiture,  there  was  little  hopes  of  procuring  a  re- 
peal by  the  legislature  ;  and  therefore,  by  the  connivance. of  an. 
active  and  politic  prince,   a  method  was  devifed  to  evade  it. 

About  two  hundred  years  intervened  between  the  mak- 
'  ing  of  the  ftatute  de  dams,   and  the  application  of  common  re- 
coveries to  this  intent,   in  the  twelfth  year  of  Edward  IV : 
which  were  then  openly  declared  by  the  judges  to  be  a  fuffi- 

(o)  Com.  Recov.  5.  (i)  Co.  Litt.  19.   Moor.  156.  1  o. 

(\x)  I  Rep.  131.  Rep,  3& 

cient 
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cient  bar  of  ail  efcate-tail  (k).  For  though  the  courts  had, 
fo  long  before  as  the  reign  of  Edward  III,  very  frequently 
hinted  their  opinion  that  a  bar  might  be  effected  upon  thefe 
principles  (1),  yet  it  never  was  carried  into  execution  ;  till  Ed- 
ward IV  obferving  (m)  (in  the  difputes  between  the  hcufes  of 
York  and  Lancafter)  how  little  effect  attainders  for  treafon 
had  on  families,  whole  eftates  were  protected  by  the  fanctu- 
ary  of  entails,  gave  his  countenance  to  this  proceeding,  and 
fullered  Taltaruin's  cafe  to  be  brought  before  the  court  (n)  : 
wherein,  in  confequence  of  the  principles  then  laid  down,  it 
was  in  effect  determined,  that  a  common  recovery  fuffered  by- 
tenant  in  tail  mould  be  an  effectual  deftruction  thereof.  What 
common  recoveries  are,  both  in  their  nature  and  confequen- 
ces,  and  why  they  are  allowed,  to  be  a  bar  to  the  eitate-tail, 
muft  be  referved  to  a  fubfequent  inquiry.  At  prefent  I  mall 
only  fay,  that  they  are  fictitious  proceedings,  introduced  by 
a  kind  of  pi  a  fraus  to  elude  the  fbtute  de  donis,  which  was 
found  fo  intolerably  mifchievous,  and  which  yet  one  branch 
of  the  legifiature  would  not  then  confent  to  repeal  i  and,  that 
thefe  recoveries,  however  clandeftinely  begun,  are  now  be- 
come by  long  ufe  and  acquiefcence  a  moft  common  aifurance 
of  lands  ;  and  are  looked  upon  as  the  legal  mode  of  convey- 
ance, by  which  tenant  in  tail  may  difpofe  of  his  lands  and  te- 
nements :  fo  that  no  court  will  fuller  them  to  be  ihaken  or  re- 
flected on,  and  even  acts  of  parliament  (o)  have  by  a  fide- 
wind  countenanced  and  eitabliihed  them. 


This  expedient  having  greatly  abridged  efLates-tail  with' 
regard  to  their  duration,  others  were  foon  invented  to  ftrip 
them  of  other  privileges.  The  next  that  was  attacked  was" 
their  freedom  from  forfeitures  for  treafon.  For,  notwith* 
{landing  the  large  advances  made  by  recoveries,  in  the  coma 
pafs  of  about  threefcore  3rears,  towards  unfettering  thefe  in. 
i±eritances,  and  thereby  fubjecting  the  lands  to  forfeiture,  the 

(k)  1  Rep.  131.   6  Rep.  40.  lue.  19.  tit.  tail',  "ifi. 

(1)  10  Rep.  37,  38.  (o)   11    Rc:i.  VIJ.  .c.    23.    7  Hen, 

(m)  Pigott.  8.  VIII.  c.   4-    34  &  35   Hen.  V1IJ.    c. 

(n)  Year  Boole.   12  Edw.  IT.  1 4*.  20.    14  Eiiz.  c.  8.   4  e:  5  Ann.  c  i<v. 

79.  Fitzh.   Abr.  til.  faux,  re'tpv.  20.  14.  Geo.  II.  c  2   . 
liro.  Abr.  ibi&  33.  til.  rtcov.  in  v.i- 
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rapacious  prince  then  reigning,  finding  them  frequently  refet- 
tled  in  a  fimilar  manner  to  fuit  the  convenience  of  families, 
had  addrefs  enough  to  procure  a  ftatute  (p),  whereby  all  e- 
ftates  of  inheritance  (under  which  general  words  eftates-tail 
were  covertly  included)  are  declared  to  be  forfeited  to  the 
king  upon  any  conviction  of  high  treafon. 

The  next  attack  which  they  differed,  in  order  of  time,  was 
by  the  ftatute  32  Hen.  VIII.   c.  28.   whereby  certain  leafes 
made  by  tenants  in  tail,  which  4o  not  tend  to  the  prejudice  of 
the  ifiue,    were  allowed  to  be  good  in  law,    and  to  bind  the 
iflue  in  tail.     But  they  received  a  more  violent  blow,    in  the 
fame  feffion  of  parliament,   by  the  conftruclion  put  upon  the 
ftatute  of  fines  (q),  by  the  ftatute  32  Hen.  VIII.  c.  36.  which 
declares  a  fine  duly  levied  by  tenant  in  tail  to  be  a  complete 
bar  to  him  and  his  heir,  and  all  other  perfons,  claiming  under 
fuch  entail.     This  was  evidently  agreeable  to  the  intention  of 
Henry  VII,  whofe  policy  it  was  (before  common  recoveries 
had  obtained  their  full  ftrength  and  authority)  to  lay  the  road 
as  open  as  poiTible  to  the  alienation  of  landed  property,  in  or- 
der to  weaken  the  overgrown  power  of  his  nobles.     But  as 
they,   from  the  oppofite  reafons,  were  not  eafily  brought  to 
confent  to  fuch  a  provifiion,  it  was  therefore  couched,   in  his 
act,   under  covert  and  obfeure  expreffiqns.     And  the  judges, 
tho'  willing  to  conftrue  that  ftatute   as  favourably   as  polhble 
for  the  defeating  of  entailed  eftates,  yet  hefitated  at  giving 
fines  fo  extenfive  a  power  by  mere  implication,    when  the 
ftatute   de   doms   had    exprefsly    declared,     that  they   iliould 
not  be  a  bar  to  eftates-tail.     But  the  ftatute  of  Henry  VIII, 
•when  the  doctrine  of  alienation  was  better  received,    and  the 
will   of  the  prince  more   implicitly   obeyed   than    before,   a- 
fcowed    and    eftablifhed    that   intention.      Yet,    in   order    to 
preferve  the  property   of  the   crown  from  any  danger  of  in- 
fringement,   all   eftates-tail   created   by  the   crown,    and    of 
which    the    crown   has    the    reverfion,   are  excepted   out  of 
this  ftatute.     And  the   fame  was.  done  with  regard  to   com- 
mon recoveries,   by  the  ftatute  34  &  35  Hen.  VIII.  c.  20. 

(j?)  26  Hen.  Till,  c  13.  (tj)  4  Ken-  VII.  C  24.  <      • 

which 
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which  enacts,  that  no  feigned  recovery  had  againft  tenants  in 
tail,  where  the  eftate  was  created  by  the  crown  (r),  and  the 
remainder  or  reveriion  continues  ftill  in  the  crown,  {hall 
be  of  any  force  or  effect.  Which  is  allowing,  indirectly 
and  collaterally,  their  full  force  and  effect  with  refpect  to. 
ordinary  eftates-taiL  where  the  royal  prerogative  is  not 
concerned. 

Lastly,  by  a  flatute  of  the  fucceeding  year  (s),  alleflates^ 
tail  are  rendered  liable  to  be  charged  for  payment  of  debts  due 
to  the  king  by  record  or  fpecial  contract ;  as  fince,  by  the  bank? 
nipt  laws  (t),  they  are  alfo  fubjected  to  be  fold  for  the  debt^s 
contracted  by  the  bankrupt.  And,  by  the  conftruction  put 
on  the  flatute  43  Eliz.  c  4.  an  appointment  (u)  by  tenant  in 
tail  of  the  lands  entailed,  to  a  charitable  ufe,  is  good  without 
fine  or  recovery. 

Estates-tail,  being  thus  by  degrees  unfettered,  are  now 
reduced  again  to  almoft  the  fame  (late,  even  before  iffue  born, 
as  conditional  fees  were  in.  at  common  law,  after  the  condition 
was  performed,  by  the  birth  of  iffue.  For,  firft,  the  tenant 
in  tail  is  now  enabled  to  aliene  his  lands  and  tenements  by  fine, 
by  recovery,  or  by  certain  other  means;  and  thereby  to  defeat 
the  interefl,  as  well  of  his  own  iffue,  though  unborn,  as  alfo 
of  the  reverfioner,  except  in  the  cafe  of  the  crown  :  fecondly, 
he  is  now  liable  to  forfeit  them  for  high  treafon  :  and,  laftly,  he 
may  charge  them  with  reafonable  leafes,  and  alfo  with  fuch  of 
his  debts  as  are  due  to  the  crown  on  fpecialties,  or  have  been 
contracted  with  his  fellow-fubjects  in  a  courfe  of  extenfive  com- 
merce. 

(r)  Co.  Lit.  372.  (t)Stat.  2!  Jac  I  c.  19. 

(s)  33  Hen.  VIII.  C  39.  §.  75,  (a)  2  Vern.  4.53.  Chan.  Prec.  i6> 
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Chapter   the   eighth, 


Of    FREEHOLDS,    NOT    of 
INHERITANCE. 


T/E  are  next  to  clifcourfe  of  fuch  eftates  of  freehold,  as 
*  are  not  of  inheritance,  but  for  life  only.  And,  of 
tliefe  eftates  for  life,  fome  are  conventional,  or  exprefsly  created 
by  the  act  of  parties  ;  others  merely  legal,  or  created  by  con* 
ftruction  and  operation  of  law  (a).  We  will  confider  them 
both  in  their  order. 

I.  Estates  for  life,  exprefsly  created  by  deed  or  grant* 
(which  alone  are  properly  conventional)  are  where  a  leafe  is, 
made  of  lands  or  tenements  to  a  man,  to  hold  for  the  term  of 
his  own  life,  or  for  that  of  any  other  perfon,  or  for  more  lives, 
than  one  :  in  any  of  which  cafes  he  is  ftiled  tenant  for  life  ;  on- 
ly, when  he  holds  the  eftate  by.  the  life  of  another,  he  is  ufu- 
ally  called  tenant  $ur  aider  vie  (b ) .  Thefe  eftates  for  life  are,  like 
inheritances,  of  a  feoclal  nature  :  and  were,  for  fome  time,  the 
higheft  eftate  that  any  man  could  have  in  a  feud,  which  (as  we 
have  before  feen)  (c)  was  not  in  its  original  hereditary.  They 
are  given  or  conferred  by  the  fame  feodal  rites  and  folemnities, 
the  fame  invefrkure  or  livery  of  feifm,  as  fees  themfelves  are  ; 
and  they  are  held  by  fealty,  if  demanded,  and  fuch  convention 
nal  rents  and  fervices  as  the  lord  or  lefTor,  and  his  tenant  ap- 
lellee  have  agreed  on. 

(a)  Wright.  190,  (b)  Litt.  §.  5^  (0  pag.  55- 
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Estates  for  life  may  be  created,  not  only  by  the  exprefs 
words  before-mentioned,  but  alfo  by  a  general  grant,  without 
defining  or  limiting  any  fpecific  flate.  As,  if  one  grants  to 
A.  B.  the  manor  of  Dale,  this  makes  him  tenant  for  life  (d).. 
For  though^  as  there  are  no  words  of  inheritance,  or  heirs ? 
mentioned  in  the  grant,  it  cannot  be  conftrued  to  be  a  fee,  it 
fhall  however  be  conftrued  to  be  as  large  an  eftate  as  the 
words  of  the  donation  will  bear,  and  therefore  an  eftate  for 
life.  Alfo  fucli  a  grant  at  large,  or  a  grant  for  term  of  life  ge» 
nerally,  fhall  be  conftrued  to  be  an  eilate  for  the  life  of  the 
grantee  (e) ;  in  cafe  the  grantor  hath  authority  to  make  fuch 
a  grant :  for  an  eilate  for  a  man's  own  life  is  more  beneficial 
and  of  a  higher  nature  than  for  any  other  life  ;  and  the  rule 
of  law  is,  that  all  grants  are  to  be  taken  mod:  ftrongly  againft 
the  grantor  (f ),   unlefs  in  the  cafe  of  the  king. 

Such  eftates  for  life  will,  generally  fpeaking,  endure  as 
long  as  the  life  for  which  they  are  granted  :  but  there  are 
fome  eftates  for  life,  which  may  determine  upon  future  con- 
tingencies, before  the  life,  for  which  they  are  created,  ex- 
pires. As,  if  an  efcate  be  granted  to  a  woman  during  her 
widowhood,  or  to  a  man  until  he  be  promoted  to  a  benefice ; 
in  thefe,  and  fimilar  cafes,  whenever  the  contingency  hap- 
pens, when  the  widow  marries,  or  when  the  grantee  obtains 
a  benefice,  the  refpeclive  eftates  are  abfolutely  determined 
and  gone  (g).  Yet,  while  they  fubfift,  they  are  reckoned 
eftates  for  life;  becaufe,  the  time  for  which  they  will  endure 
being  uncertain,  they  may  by  poftibility  laft  for  life,  if  the 
contingencies  upon  which  they  are  to  determine  do  not  fooner 
happen.  And,  moreover,  in  cafe  an  eftate  be  granted  to  a 
man  for  his  life,  generally,  it  may  alio  determine  by  his  civil 
death  ;  as  if  he  enters  into  a  monaftery,  whereby  he  is  dead 
in  law  (h)  :  for  which  reafon  in  conveyances  the  grant  is  ufu- 
ally  made  "  for  the  term  of  a  man's  natural  life  ;"  which  can 
only  determine  by  his  natural  death  (ij. 

(<I)  Co.  Litt,  42.       (f)  Co.  Litt.  36.  (ft)  2  Rep.  48. 

(e)  Ibid,  {^)  Co.  Litt.  42.  3  Hep.  20.     (i)  See  Vol.  I.  pag.  ^zn. 

The 


122  The  Rights  Book  II. 

The  incidents  to  an  eftate  for  life,  are  principally  the  follow- 
ing; which  are  applicable  not  only  to  that  fpecies  of  tenants 
for  life,  which  are  exprefsly  created  by  deed  ;  but  alio  to 
thofe  which  are  created  by  ad  and  operation  of  law. 


i.  Every  tenant  for  life,  nnlefs  retrained  by  covenant  or 
agreement,  may  of  common  right  take  upon  the  land  demifed 
to  him  reafonable  ej rovers  (k)  or  botes  (1).  For  he  hath  a 
right  to  the  full  enjoyment  and  ufe  of  the  land,  and  all  its  pro- 
fits, during  his  eftate  therein.  But  he  is  not  permitted  to 
cut  down  timber  or  do  other  wafte  upon  the  premiifes  (m) : 
for  the  deftrucTiion  of  fuch  things,  as  are  not  the  temporary 
profits  of  the  tenement,  is  not  necefiary  for  the  tenant's  com- 
plete enjoyment  of  his  eftate ;  but  tends  to  the  permanent  and 
lading  lofs  of  the  perfon  entitled  to  the  inheritance. 

i.  Tenant  for  life,  or  his  reprefentatives,  fhall  not  be 
prejudiced  by  any  fudden  determination  of  his  eftate,  becaufe 
fuch  determination  is  contingent  and  uncertain  (n).  There- 
fore if  a  tenant  for  his  own  life  fows  the  lands,  and  dies  be- 
fore harveft,  his  executors  fhall  have  the  emblements,  or  pro- 
fits of  the  crop  :  for  the  eftate  was  determined  by  the  a5i  of 
God-,  and  it  is  a  maxim  in  the  law,  that  aclus  Dei  nemini  facit 
Injuriam.  The  reprefentatives  therefore  of  the  tenant  for  life 
fhall  have  the  emblements,  to  compenfate  for  the  labour  and 
expence  of  tilling,  manuring,  and  fowing,  the  lands ;  and  alio 
for  the  encouragement  of  huibandry,  which  being  a  public  be- 
nefit, tending  to  the  increafe  and  plenty  of  provifions,  ought  to 
have  the  utmoft  fecurity  and  privilege  that  the  law  can  give  it. 
Wherefore,  by  the  feodal  law,  if  a  tenant  for  life  died  between, 
the  beginning  of  September  and  the  end  of  February,  the  lord, 
who  was  entitled  to  the  reverfion,  was  alfo  entitled  to  the  pro- 
fits of  the  whole  year ;  but,  if  he  died  between  the  beginning  of 
March  and  the  end  of  Auguft,  the  heirs  of  the   tenant  re- 

(k)  See  pag.  $%,  (m)  Co.  Litt.  53. 

(!)  $«.  Litt.  41.  (nj  Ibid.  55. 

reived 


Ch.  8.  */ Things,  123 

ceived  the  whole  (o).  From  hence  our  law  of  emble- 
ments feems  to  have  been  derived,  but  with  very  conside- 
rable improvements.  So  it  is  alio,  if  a  man  be  tenant  for 
the  life  of  another,  and  ceftuy  que  vie,  or  he  on  whofe  life 
the  land  is  held,  dies  after  the  corn  fown,  the  tenant  pur 
mder  vie  mall  have  the  emblements.  The  fame  is  alfo  the 
rule,  if  a  life-eftate  be  determined  by  the  aci  of  law,  Therer 
fere,  if  a  leafe  be  made  to  the  hufband  and  wife  during  co^ 
verture,  (which  gives  them  a  determinable  eftate  for  life)  and 
the  hufband  fows  the  land,  and  afterwards  they  are  divor- 
ced a  vinculo  matrimonii,  the  hufband  lhall  have  the  emble- 
ments in  this  cafe  ;  for  the  fentence  of  divorce  is  the  act  of 
law  (p).  But  if  an  eftate  for  life  be  determined  by  the  te- 
nant's own  a£l,  (as,  by  forfeiture  for  wafte  committed ;  or, 
if  a  tenant  during  widowhood  thinks  proper  to  marry)  in  thefe, 
and  fimilar  cafes,  the  tenants,  having  thus  determined  the 
eftate  by  their  own  acts,  mall  not  be  entitled  to  take  the  em- 
blements (q).  The  doctrine  of  emblements  extends  not  on- 
ly to  corn  fown,  but  to  roots  planted,  or  other  annual  arti-* 
ficial  profit :  but  it  is  ptherwife  of  fruit-trees,  grafs,  and  the 
like  ;  which  are  not  planted  annually  at  the  expence  and  la« 
bour  of  the  tenant,  but  are  either  the  permanent,  or  natural, 
profit  of  the  earth  (r).  For  even  when  a  man  plants  a  tree, 
lie  cannot  be  prefumed  to  plant  it  in  contemplation  of  any  pre- 
fent  profit ;  but  merely  with  a  profpect  of  its  being  ufeful  to 
future  fucceffions  of  tenants.  The  advantages  alfo  of  emble- 
ments are  particularly  extended  to  the  parochial  clergy  by  the 
ftatute  28  Hen.  VIII.  c.  11.  For  all  perfons,  who  are  pre- 
fented  to  any  ecclefiaftical  benefice,  or  to  any  civil  office,  are 
confidered  as  tenants  for  their  own  lives,  unlefs  the  contrary 
be  expreifed  in  the  form  of  donation. 

3.  A  third  incident  to  eflates  for  life  relates  to  the  un- 
der-tenants or  lejfees.  For  they  have  the  fame,  nay  greater 
indulgences,  than  their  leiTors,  the  original  tenants  for  life. 
The  fame;  for  the   law   of  eftovers  and  emblements,   witl* 

(c)  Feul  l  2-  t.  28.  (q)  Co.  Litt.  55- 

(p)  5  Rep.  1 1 6.  (r)  Co.  Litt.  $5, 56. 1  Roll:  Abr.  728. 
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regard  to  the  tenant  for  life,  is  alio  law  with  regard  to  his 
under-tenant,  who  reprefents  him  and  (lands  in  his  plac'e  (s)  : 
and  greater  ;  for  in  thofe  cafes  where  tenant  for  life  fhall 
not  have  the  emblements,  becaufe  the  eftate  determines  by  his 
own  aft,  the  exception  fhall  not  reach  his  leffee  who  is  a 
third  perfon.  As  in  the  cafe  of  a  woman  who  holds  durante 
viduitate ;  her  taking  a  hufband  is  her  own  act,  and  there- 
fore deprives  her  of  the  emblements:  but  if  ihe  leafes  her 
eftate  to  an  under-tenant,  who  fows  the  land,  and  ihe  then 
marries,  this  her  act.  ihall  not  deppve  the  tenant  of  his  em- 
blements, who  is  a  ftranger  and  could  not  prevent  her  (t). 
The  leiTees  of  tenants  for  life  had  alfo  at  the  common  law  an- 
other moil  unreasonable  advantage  ;  for,  at  the  death  of  their 
leffbrs  the  tenants  for  life,  thefe  under-tenants  might  if  they 
pieafed  quit  the  premiflfes,  and  pay  no  rent  to  any  body  for  the 
occupation  of  the  land  iince  the  laft  quarter-day,  or  other  day 
affigned  for  payment  of  rent  (u).  To  remedy  which  it  is  now 
enacled  (v),  that  the  executors  or  adminiftrators  of  tenant  for 
life,  on  whofe  death  any  leafe  determined,  fhalL  recover  of 
the  leiTee  a  rateable  proportion  of  rent,  from  the  laft  day  of 
payment  to  the  death  of  fuch  lefibr. 

II.  The  next  eftate  for  life  is  of  the  legal  kind,  as  con- 
tradiftinguilhed  from  conventional;  viz.  that  of  tenant  in 
tail  after  poffibzUty  of  ijfue  extinct..  This  happens,  where  one. 
is  tenant  in  fpeciai  tail,  and  a  perfon,  from  whofe  body  the 
iiiiie  was  to  ipring,  dies  .without  ifiiie  ;  or,  having  left  iiifue-, 
that  iihre  becomes  extinct ;  in  ■  either  of  thefe  cafes  the  fur- 
riving  tenant  in  fpeciai  tail  becomes  tenant  in  tail  after  pof- 
fibiiity  of  iilue  extinct.  As,  where  one  has  an  eftate  to  him 
and  his  heirs  on  the  body  of  his  prefent  wife  to  be  begotten, 
and  the  wife  dies  without  iflue  (w)  ;  in  this  cafe  the  man  has 
an  eftatfe-tafl,  which  cannot  poifibly  defcend  to  any  one  ;  and 
therefore  the  law  makes  ufe  of  this  long  periphrafis,  as 
abfolutely  neceiTary  to  give  an  adequate  idea  of  his  eftate. 
For  if  it  had  called  him  barely  tenant  in  fee-tail  fpeciai,   that 

(s)  Co.  Litt.  55.  (v)  Stat.  11  Geo.  II.  c.  19.  §.  15. 

(t)  Cro.  Eli/.  4'h.  I  Roll.  Abr.  727.         (w)  Litt.  §•  32. 
(u)  10  Hep.  157. 

would 
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would  not  have  diftinguiihed  him  from  others  ;  and  befides  he 
has  no  longer  an  eftate  of  inheritance,  or  fee  (x),  for  he  can 
have  no  heirs,  capable  of  taking  per  formam  doni.  Kacl  it  call- 
ed him  tenant  in  tall  -without  zffue,  this  had  only  related  to  the 
prefent  fact,  and  would  not  have  excluded  the  poffibility  of  fu- 
ture ifliie.  Had  he  been  filled  tenant  in  tail  without  poffibility 
ofiffue,  this  would  exclude  time  pad  as  well  asprefeiit,  and  he 
mio-ht  under  this  defcription  never  have  any  poffibility  of  ifiue. 
No  definition  therefore  could  fo  exactly  mark  him  out,  as  this 
of  tenant  in  tail  after  poffibility  of  ijjue  extincJ,  which  (with  a 
precifion  peculiar  to  our  own  law)  not  only  takes  in  the  poOi- 
bility  of  iilue  in  tail  which  he  once  had,  but  alfo  ftates  that  this 
poffibility  is  now  extinguished  and  gone. 

This  eftate  mull:  be  created  by  the  act  of  God,  that  is,  by 
the  death  of  that  perfon  out  of  whofe  body  the  iilue  was  to 
fpring  ;  for  no  limitation,  conveyance,  or  other  human  act  can 
make  it.  For,  if  land  be  given  to  a  man  and  his  wife,  and 
the  heirs  of  their  two  bodies  begotten,  and  they  are  divorced 
a  vinculo  matrimonii,  they  mall  neither  of  them  have  this  eftate., 
but  be  barely  tenants  for  life,  notwithtranding  the  inheritance 
once  veiled  in  them'  (y).  A  poffibility  of  iilue  is  always  fup- 
pofed  to  exiir,  in  law,  unlefs  extinguished  by  the  death  of  the 
parties  ;  even  though  the  donees  be  each  of  them  an  hundred 
years  old  (z). 

This  eftate  is  of  an  amphibious  nature,  partaking  partly  of 
an  eftate-tail,  and  partly  of  an  eftate  for  life.  The  tenant  is, 
in  truth,  only  tenant  for  life,  but  with  many  of  the  pri- 
vileges of  a  tenant  in  tail ;  as,  not  to  be  puniihable  for  wafte, 
or.  (a)  :  or,  he  is  tenant  iri  tail,  with  many  of  the  reftric- 
tions  of  a  tenant  for  life  ;  as,  to  forfeit  his  eftate  if  he  arienes. 
it  in  fee-llmple  (b)  :  whereas  fuch  alienation  by  tenant 
in  tail,  though  voidable  by  the  ifiue,  is  no  forfeiture  of  the 
eftate  to  the  reversioner  ;  who  is  not  concerned  in  inter- 
eft,  till  all   poffibility  of  ifiue  be  extinct.     But,  in   general., 

(x)  I  Roll.  Rep.  J84.  II  Rep.  81.  (a)  Co.  Litt.  2J. 

(y)  Co.  Litt.  28.  (I,)  Co.  Litt.  28. 

(z)  Litt;.  §,  34.  Co.  Litt.  28. 

the 
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the  law  looks  upon  this  eflate  as  equivalent  to  an  eftate  for  life 
only ;  and,  as  fuch,  will  permit  this  tenant  to  exchange  his  e- 
flate  with  a  tenant  for  life  ;  which  exchange  can  only  be  madey 
as  we  ihall  feehereaftei',  of  eftates  that  are  equal  in  their  nature. 

III.  Tenant  by  the  curtefy  of  England,  is  where  a  man  mar. 
ries  a  woman  feized  of  lands  or  tenements  in  fee-limple  or  fee- 
tail  ;  that  is,  of  any  eftate  of  inheritance  ;  and  has  by  her  ifTue, 
born  alive,  which  was  capable  of  inheriting  her  eitate.  In  this* 
cafe,  he  mall,  on  the  death  of  his  wife,  hold  the  lands  for  his 
life,  as  tenant  by  the  curtefy  of  England  (c). 

This  eftate,  according  to  Littleton,  has  its  denomination, 
becaufe  it  is  ufed  within  the  realm  of  England  only  ;  and  it  is 
faid  in  the  mirrour  (d)  to  have  been  introduced  by  King  Henry 
the  firft ;  but  it  appears  alfo  to  have  been  the  eftabliihed  law 
of  Scotland,  wherein  it  was  called  curiallias  (e) :  fo  that  probab-- 
iy  our  word  curtefy  was  underflood  to  fignify  rather  an  atten- 
dance upon  the  lord's  court  or  Curtis,  (that  is.  being  his  vafTal  or 
tenant)  than  to  denote  any  peculiar  favour  belonging  to  this 
ijflaiid.  And  therefore  it  is  laid  down  (f)  that,  by  having  ifTue, 
the  hufband  fhali  be  intitled  to  do  homage  to  the  lord,  for  the 
wife's  lands,  alone.  It  is  like  wife  ufed  in  Ireland,  by  virtue  of  an 
ordinance  of  king  Hen,  III.  (g).  It  alfo  appears  (h)  to  have 
obtained  in  Normandy  ;  and  was  likewife  ufed  among  the  anti- 
ent  Almains  or  Germans  (i).  And  yet  it  is  not  generally  appre- 
hended to  have  been  a  confequence  of  feodal  tenure  (k),  though 
I  think  fome  fubilantial  feodal  reafons  may  be  given  for  its  in- 
troduction. For,  if  a  woman  feifed  of  lands  hath  iffue  by  her 
hufband,  and  dies,  the  hufband  is  the  natural  guardian  of  the 
child,  and  as  fuch  is  in  reafon  entitled  to  the  profits  of  the  lands 
in  order  to  maintain  it :   and  therefore  the  heir  apparent  of  a 

(c)  Litt.  §.  35,  52.  Bac  £br.  659. 

(d)  c.  1.  §.  3.  (h)  Grand  Coufttejfi.  c  119. 

(e)  Crag-  /.  2.  /.  19.  §.  4.  (j)  Lincleiihrog.  LL.  'AlmAti,  t.  92. 
(i)  Litt.  §.  90.  Co.  Litt.  30,  36.  (k;  WtZ&X-  ^4- 

•(g)  Pat.  11  H.  Ill  m.  30.  in* 

tenant 
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tenant  by  the  curtefy  could  not  be  in  ward  to  the  lord  of  the 
fee,  during  the  life  of  fuch  tenant  (1).  As  foon  therefore  as 
any  child  was  born,  the  father  began  to  have  a  permanent  in- 
tereft  in  the  lands,  he  became  one  of  the  pares  cwiis,  and  was 
called  tenant  by  the  curtefy  initiate :  and  this  eftate  being  once 
vetted  in  him  by  the  birth  of  the  child,  was  not  liable  to  be 
determined  by  the  fubfequent  death  and  coming  of  age  of  the 
infant. 

There  are  four  requisites  necefiary  to  make  a  tenancy 
by  the  curtefy  •  marriage,  feiiin  of  the  wife,  ififue,  and  death 
of  the  wife  (m).  I.  The  marriage  muft  be  canonical,  and 
legal.  2.  The  feifin  of  the  wife  muft  be  an  actual  feifm,  or^ 
poiTefiion  of  the  lands  ;  not  a  bare  right  to  poffefs,  which 
is  a  feifin  in  law,  but  an  actual  pofteihon,  which  is  a  feifin  in 
deed.  And  therefore  a  man  mall  not  be  tenant  by  the  cur- 
tefy of  a  remainder  or  reverfion.  But  of  feme  incorporeal 
hereditaments  a  man  may  be  tenant  by  the  curtefy,  though 
there  have  been  no  actual  feifin  of  the  wife  ;  as  in  cafe  of 
an  advowfon,  where  the  church  has  not  become  void  in  the 
life  time  of  the  wife,  which  a  man  may  hold  by  the  curte- 
fy, becaufe  it  is  impoflibie  to  have  had  actual  feifin  of  it ; 
and  impotentia  excufat  legem  (n).  If  the  wife  be  an  idioty 
the  hufband  ihall  not  be  tenant  by  the  curtefy  of  her  lands; 
for  the  king  by  prerogative  is  entitled  to  them,  the  inftant 
fhe  herfelf  has  any  title  :  and  fmce  lhe  could  never  be  right- 
fully feifed  of  thefe  lands,  and  the  hufband's  title  depends 
entirely  upon  her  feifin,  the  hufband  can  have  no  title  as 
tenant  by  the  curtefy  (o).  3.  The  iiTue  muft  be  born  alive. 
Some  have  had  a  notion  that  it  muft  be  heard  to  cry  ;  but 
that  is  a  miilake.  Crying  indeed  is  the  firongeft  evidence 
of  its  being  born  alive;  but  it  is  not  the  only  evidence  (p). 
The  iiTue  alfo  muft  be  born  during  the  life  of  the  mother  ; 
for,  if  the  mother  dies  in  labour,  and  the  Caefarean  ope- 
ration is  performed,  the  hufband  in  this  cafe  ihall  not  be 
tenant  by  the  curtefy:  becaufe,  at  the  inftant  of  the  mo- 
ll) F.  N.  B.  145-  (o)  Co-  titt.  30.  PWd.  263. 
(hi)  Co.  Litt.  32.  (p)  Dyer.  35.  8  Step.  34. 
(n)  Ibid.  29. 

thers 
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ther's  death,  he  was  clearly  not  entitled,  as  having  had  no 
iffue  born,  but  the  land  defcended  to  the  child,  while  he 
was  yet  in  his  mother's  womb  ;  and  the  eftate,  being  once 
fo  vefted,  il} all  not  afterwards  be  taken  from  him  (q).  In 
gavelkind  lands,  a  hufband  may  be  tenant  by  the  courtefy 
without  having  any  iffue  (r).  But  in  general  there  mult 
be  iffue  born  ;  and  fuch  iffue  muft  alfo  be  capable  of  inhe- 
riting the  mother's  eflate  (s).  Therefore  if  a  woman  be 
tenant  in  tail  male,  and  hath  only  a  daughter  born,  the  huf- 
band is  not  thereby  entitled  to  be  tenant  b}r  the  curtefy  ; 
becaufe  fuch  iffue  female  can  never  inherit  the  eftate  in  tail 
male  (t).  And  this  feems  to  be  the  true  reafon,  why  the 
hufband  cannot  be  tenant  by  the  curtefy  of  any  lands  of 
which  the  wife  was  not  actually  feifed  :  becaufe,  in  order 
to  entitle  himfelf  to  fuch  eftate,  lie  muft  have  begotten  iilue 
that  he  may  be  heir  to  the  wife  ;  but  no  one,  by  the  {land- 
ing rule  of  law,  can  be  heir  to  the  anceflor  of  any  land, 
whereof  the  ^anceftor  was  not  actually  feifed  ;  and  there- 
fere,  as  the  hufband  hath  never  begotten  any  iffue  that  can 
be  heir  to  thofe  lands,  he  mail  not  be  tenant  of  them  by 
the  curtefy  (u.)  And  hence  we  may  obferve,  with  how 
much  nicety  and  consideration  the  old  rules  of  law  were 
framed  ;  and  how  clofely  they  are  connected  and  interwo- 
ven together,  fupporting,  illuftrating,  and  demonitrating 
one  another.  The  time  when  the  iilue  was  born  k  im- 
material, provided  it  were  during  the  coverture  :  for,  whe- 
ther it  were  born  before  or  after  the  wife's  feiiin  of  the 
lands,  whether  it  be  living  or  dead  at  the  time  of  the  feiiin, 
or  at  the  time  of  the  wife's  deceafe,  the  hufband  fhaii  be 
tenant  by  the  curtefy  (w).  The  hufband  by  the  birth  of 
the  child  becomes  (as  was  before  obferved)  tenant  by  the 
curtefy  initiate  (x),  and  may  do  many  acts  to  charge  the  lands; 
but  his  eftate  is  not  confummaie  till  the  death  of  the  wife ; 
which  is  the  fourth  and  laft  requisite  to  make  a  complete  te- 
nant by  the  curtefy  (y). 

(q)  Co.  Litt.  29.  (t)  Co.  Litt.  29.  (x)  Co.  Litt.  30. 

(y)  Ibil  30.  (u)  Ibid.  40.  (y)  Ibid. 

(s)  Litt.  S.  56.  (w)  Ibid.  29. 

IV.  Tenant 
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IV.  Tenant  in  dovjer  is  where  the  hufband  of  a  woman  - 
is  feifed  of  an  eftate  of  inheritance,  and  dies  ;  in  this  cafe  the 
wife  ihall  have  the  third  part  of  all  the  lands  and  tenements 
whereof  he  was  feifed  during  the  coverture,   to  hold  to  her- 
felf  for  the  term  of  her  natural  life  (z), 

Dower  is  called  in  Latin  by  the  foreign  jurifts  doarium^ 
but  by  Bractcn  and  our  Engliih  writers  Joy;  which  among  the 
Romans  fignified  the  marriage  portion,  which  the  wife  brpught 
to  her  hufband  ;  but  with  us  is  applied  to  iignify  this  kind  of 
eftate,  to  which  the  civil  law,  in  its  original  ftate,  had  nothing 
that  bore  a.  refemblance :  nor  indeed  is  there  any  thing  in  ge- 
neral more  different,  than  the  regulation  of  landed  property 
according  to  the  Engliih  and  R.oman  laws.  Dower  out  of 
lands  feems  alio  to  have  been  unknown  in  the  early  part  of 
our  Saxon  conftitution  ;  for,  in  the  laws  of  king  Edmond  (a), 
the  wife  is  directed  to  be  fupported  wholly  out  of  the  perfonal 
eftate.  Afterwards,  as  may  be  feen  in  gavelkind  tenure,  the 
widow  became  entitled  to  a  conditional  eftate  in  one  half  of  the 
lands,  with  a  provifo  that  ihe  remained  chafte  and  unmarried 
(b)  ;  as  is  ufual  alfo  in  copyhold  dowers,  or  free  bench.  Yet 
fome  (c)  have  afcribed  the  introduction  of  dower  to  the  Nor- 
mans, as  a  branch  of  their  local  tenures  ;  though  we  cannot 
expect  any  feodal  reafon  for  its  invention,  fince  it  was  not  a 
part  of  the  pure,  primitive,  iimpte  law  of  feuds,  but  was  firft 
of  all  introduced  into  that  fyftem  (wherein  it  was  called  triens, 
tertia  (d),  and  dotalitlum)  by  the.  emperor  Frederick  the  fe- 
cond  (e)  ;  who  was  cotempornry  with  our  king  Henry  Hi- 
lt is  poffible  therefore  that  it  might  be  with  us  the  relic  of 
a  Daniih  cuftom  :  fince,  according  to  the  hiftorians  of  that 
country,  dower  was  introduced  into  Denmark  by  Sweiii, 
the  father  of  our  Canute  the  great,   Out  of  gratitude  to  the 

(z)  Litt.  §.  36.  (c)  Wright.  192. 

(a)  Wilk.  73.  (d)  Crag.  I  2.  t.  Zl.  %.  9. 

(b)  Somner..  Gavalk.  51.  Co.  Lit.         (e)  Ibid. 
33.  Bro.  Dowt-r.  70. 

Vol.  II.  I  Daniili. 
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Danifli  ladies,  who  fold  all  their  jewels  to  ranfom  him  when 
taken  prifoner  by  the  Vandals  (f).  However  this  be,  the 
reafon,  which  our  law  gives  for  adopting  it,  is  a  very  plain 
and  a  fenfible  one  ;  for  the  fuftenance  of  the  wife,  and  the 
nurture  and  education  of  the  younger  children  (g). 

In  treating  of  this  eftate,  let  us,  hrfr,  confider,  ivho  may 
be  endowed  ;  fecondly,  of  what  {he  may  be  endowed  •  third- 
ly, the  manner  how  (he  mail  be  endowed;  and,  fourthly,  how 
dower  may  be'  barred  or  prevented. 

i.  Who  may  be  endowed.  She  mud  be  the  a&ual  wife 
of  the  party  at  the  time  of  his  deceafe.  If  ihe  be  divorced  a 
vinculo  matrimonii,  ihe  mall  not  be  endowed  ;  for  itbi  'nullum 
matrhmnium,  ihi  nulla  dos  (h).  But  a  divorce  a  men  fa  el  thoro 
'  only  doth  not  deftroy  the  dower  (i) ;  no,  not  even  for  adul- 
tery itfelf,  by  the  common  law  (k).  Yet  now  by  the  fratute 
Weftm.  1.  (1)  if  a  woman  elopes  from  her  huiband  ai^d  lives 
with  an  adulterer,  ihe  mall  lofe  her  dower,  unlefs  her  huf- 
band  be  voluntarily  reconciled  to  her.  It  was  formerly  held, 
that  the  wife  of  an  idiot  might  be  endowed,  though  the 
huiband  of  an  idiot  could  not  be  tenant  by  the  curtefy  (in)  : 
but  as  it  feems  to  be  at  prefent  agreed  upon  principles  of 
found  fenfe  and  reafon,  that  an  idiot  cannot  marry,  being 
incapable  of  confenting.  to  any  contract,  this  doctrine  cannot 
now  take  place.  By  the  antient  law  the  wife  of  a  perfon  at- 
tainted of  treafon  or  felony  could  not  be  endowed  ;  to  the  in- 
tent, fays  Staunforde  (n),  that,  if  the  love  of  a  man's  own 
.life  cannot  reftrain  him  from  fuch  atrocious  acts,  the  love  of 
Lis  wife  and  children  may :  though  Britton  (o)  gives  it  ano- 
ther turn ;  viz.  that  it  is  prefumed  the  wife  was  privy  to  her 
huiband's  crime.  However,  the  flatute  i  Edw.  VI.  c.  12. 
abated  the  rigor  of  the  common  law  in  this  particular,    and 

(f)  Mod.  Un.  Mift.  xxxir.  91.  lofsqf 'her  dotalitzi  ei  trie  nth  ex  bonis 

(g)  Bra€t  /.  2.  c.  39.   Co.  Lit*.  30.  mobilibus  viri.     (Stiernh.  /•  3-  c.  2- 
(h)  Bract.  /.  2.  c  39.  §.  4-  Q)    '3  HJdw.  I.  c.  34. 

(i)  Co.  Litt.  32.  (m)  Co.  titt.  g*. 

(k)  Yet,  among  the  antient  Goths,  (n)  P-  C  b.  3.  c  3. 

an  aclulterefs  was  puniihed  by  the-         (o)  c.  no. 

allowed 
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allowed  the  wife  her  dower.  But  a  fubfequerit  ftatute  (q)  re- 
vived this  feverity  agairift  the  widows  of  traitors,  who  are  now 
barred  of  their  dower,  but  not  the  widows  of  felons.  An  a- 
lien  alio  cannot  be  endowed,  unlefs  llie  be  queen  confort;  for 
no  alien  is  capable  of  holding  lands  (q).  The  wife  muft  be 
above  nine  years  old  at  her  hufband's  death,  otherwife  fhe 
fhall  not  be  endowed  (r)  :  though  in  B ration's  time  the  age 
was  indefinite,  and  dower  was  then  only  due,  "  ji  uxor  pojfit 
<e  doiem  promereri,  it  virum  fujiinere  (s)." 

2.  We  are  next  to  inquire,  of  what  a  wife  may  be  en- 
dowed. And  ilie  is  now  by  law  entitled  to  be  endowed  of  all 
lands  and  tenements,  of  which  her  huiband  was  feifed  in  fee- 
flmple  or  fee-tail  at  any  time  during  the  coverture  ;  and  of 
which  any  iiTue,  which  fhe  might  have  had,  might  by  poflibili- 
ty  have  been  heir  (t).  Therefore  if  a  man,  feifed  in  fee-fim- 
ple,  hath  a  fon  by  his  firft  wife,  and  after  marries  a  fecond 
wife,  me  mall  be  endowed  of  his  lands ;  for  her  ifiiie  might  by 
pdffibility  have  been  heir,  on  the  death  of  the  fon  by  the  for- 
mer wife.  But  if  there  be  a  donee  in  fpecial  tail,  who  holds 
lands  to  him  and  the  heirs  of  his  body  begotten  on  Jane  his 
wife;  though  Jane  may  be  endowed  of  thefe  lands,  yet  if  Jane 
dies,  and  he  marries  a  fecond  wife,  that  fecond  wife  fhall  never 
be  endowed  of  the  lands  entailed ;  for  no  ifiiie,  that  fhe  could  have, 
could  by  any  pofiibility  inherit  them  (u).  A  feifin  in  law  of  the 
hufband  will  be  as  effectual  as  a  feifiri  in  deed,  in  order  to  render 
the  wife  dowable ;  for  it  is  not  in  the  wife's  power  to  bring  the 
hufband's  title  to  an  actual  feifin,  as  it  is  in  the  hufband's  power 
to  do  with  regard  to  the  wife's  lands :  which  is  one  reafon  why 
he  fhall  not  be  tenant  by  the  curtefy,  but  of  fuch  lands  where- 
of the  wife,  or  hehimfelf  in  her  right,  was  actually  feifed  in  deed 
(v*).  The  feifin  of  the  hufbancf,  for  a  tranfitory  inftant  on- 
ly, when  the  fame  act  which  gives  him  the  eftate  conveys  it 


(p)  5  &6Edvr.  VI.  C  n, 
(q)  Co.  Litt.31. 
fr)  Litt.  §.  36. 
(s]  /.  2.  c  0-  §•  3. 

(t)  Litt.  §.  36,  53. 
(u)  Ibid.  §.  53- 
(w)  Co.  Litt.  31. 

Is 
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alfo  out  of  him  again,  (as  where  by  a  fine  lancf  is  granted  to 
a  man,  and  he  immediately  renders  it  back  by  the  fame  fine) 
fitch  a  feifm  will  not  intitle  the  wife  to  dower  (x) ;  for  the 
land  was  merely  in  tranjttu,  and  never  retted  in  the  huibancL 
But,  if  the  land  abides  in  him  for  a  fingle  moment,  it  feems 
that  the  wife  mall  be  endowed  thereof  (y).  And,  in  ihort,  a 
widow  may  be  endowed  of  all  her  hufband's  lands,  tenements, 
and  hereditaments,  corporeal  or  incorporeal,  under  the  re- 
ftrictions  before-mentioned  ;  unlefs  there  be  fome  fpecial  rea- 
fon  to  the  contrary.  Thus,  a  woman  mall  not  be  endowed  of 
a  cattle,  built  for  defence  of  the  realm  (z)  :  nor  of  a  com- 
mon without  ttint ; .  for,  as  the  heir  would  then  have  one  por- 
tion of  this  common,  andthe  widow  another,  and  both  with- 
out ttint,  the  common  would  be  doubly  flocked  (a).  Copyhold 
eftates  alio  are  not  liable  to  dower,  being  only  eftates  at  the 
lord's  will ;  unlefs  by  the  fpecial- cuftom  of  the  manor,  in  which- 
cafe  it  is  ufually  called  the  widow's  free-bench  (b).  Butr 
where  dower  is  allowable,  it  matters  not,  though  the  huf- 
band  aliens  the  lands  during  the  coverture  ;  for  he  alienes 
them  liable  to  dower  (c). 

3.  Next,  as  to  the  manner  in  which  a  woman  is  to  be 
endowed.  There  are  now  fabfitting.four  fpecies  of  dower  ; 
the  fifth,  mentioned  by  Littleton  (d),  de  la  -plus  belle,  having; 
been  aboliihed  together  with  the  military  tenures,  of  which 
it  was  a  confequence.  2.  Dower  by  the  common  law  ;  or  that 
which  is  before  described,  2.  Dower  by  particular  cufrom  (e) ; 
as  that  the  wife  ihall  have  half  the  hufband's  lands,  or  in 
fome  places  the  whole,  and  in  fome  only  a  quarter.  3. Dower 
ad  ojiiurn  ecckfae  (f )  :    which  is  where  tenant  in  fee-fimple 

(x)  Gro.  Jac.  6rj.    2  Rep.  67.   Co.  que  nee  of  which  feifln  his.  widow 

Litt.  31.  liad  a  verdict  for  her  dower.    (Cro. 

(v)   This  doctrine  was  extended  Eiiz.  503-) 

■  very  far  by  a  jury  in  "Wales,  where  _    (z)  Co.  Litt.  31.   3  Lev.  401. 

the  father  and  fon  were  both  hanged  (a)   Co.  Litt.  32.   I  Jon.  315. 

in  one  cart,  but  the  fon  was  fuppo-  (b)  4  Rep.  22. 

fed  to  have  furvived  the  father,    by  (c)   Co.  Litt.  32. 

appearing     to     ftruggle     longeft  :  (d)   §•  48,  49- 

whereby  he  became  feifed  of  an  e-  (e)   Litt.  §.  37- 

ftate    by    furvi-vorihvp;,    in   conie*  (f).  Ibid.  §•  39. 

Of 
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of  full  age,  openly  at  the  church  door,  where  all  marriages 
were  formerly  celebrated,  after  affiance  made,  and  (fir  Ed- 
ward Coke  in  his  tranflation  adds)  troth  plighted  between 
them,  doth  endow  his  wife  with  the  whole,  or  fuch  quantity 
as  he  ihall  pleafe,  of  his  lands;  at  the  fame  time  fpecifying  and 
afcertaining  the  fame :  on  which  the  wife,  after  her  hufband's 
death,  may  enter  without  farther  ceremony.  4.  Dower  ex  of- 
fer! fu  patris  (g) ;  which  is  only  a  fpecies  of  dower  ad  ofiium  ec- 
clefiae, made  when  the  hufband's  father  is  alive,  and  the  foil 
by  his  confent,  exprefsly  given,  endows  his  wife  with  parcel 
of  his  father's  lands.  In  either  of  thefe  cafes,  they  nrnft  (to 
prevent  frauds)  be  mads  (h)  In  facie  ecclefiae  et  ad  ofiium  ec- 
clefiae ;  non  enim  valent  facia  in  leclo  mortally  nee  in  earner  ay 
cut  alibi  ubi  clandeflina  fuere  conjugia. 

It  is  curious  to  obferve  the  feveral  revolutions  winch  the 
do&rine  of  dower  has  undergone,  fmce  its  introduction  into 
England.  It  feems  firft  to  have  been  of  the  nature  of  the 
dower  in  gavelkind,  before-mentioned  ;  viz.  a  moity  of  the 
liulband's  lands,  but  forfeitable  by  incontinency  or  a  fecond 
marriage.  By  the  famous  charter  of  Henry  I,  this  condition, 
of  widowhood  and  chaiKty,  was  only  required  in  cafe  the 
hufband  left  any  iflue  (i)  :  and  afterwards  we  hear  no  more  of 
it.  Under  Henry  the  fecond,  according  to  Glanvil  (k)  the 
•dower  ad  ofiium  ecclefiae  was  the  moil  ufual  fpecies  of  dower  ; 
and  here,  as  well  as  in  Normandy  (1),  it  was  binding  up- 
on the  wife,  if  by  her  confented.to  at  the.  time  of  marriage. 
Neither,  in  thofe  days  of  feodal  rigour,  was  the  hufband  al- 
lowed to  endow  her  ad  ofiium  ecclefiae  with  more  than  the 
third  part  of  the  lands  whereof  he  then  was  feifed,  though 
he  might  endow  her  with  lefs ;  left  by  fuch  liberal  endow- 
ments the  lord  mould  be  defrauded  of  his  wardships  and  o- 
ther  feodal  profits  (m).     But  if  no  fpecific  dotation  was  made 

(g)  Litt.  §.  40.  corpus    fuum     leg:  time     fervnverit. 

(li)  Braccon.  /.  2.  c.  39.  $.  4.  (Cart.  He??.  I.  A.  D.  i  roi.  '  Introd.  to 

(i)  5/  ?nortuo  viro  uxor  ejus  reman-  great  charter,  edit.  Gxo?:.  pa^.  iv-j 

ferity  et  fine  liberis  fuerii,  dotem  fat-  (k)   /.  6.  c.  \,  &  2. 

am  habebit ; — fivero  uxorcu???  liberis  (1)   Cr.  Cfuflwix.  c  ror. 

r.em<i;'ferit,fictem  guidon  bab<;ift}c1u7/z  (m)  Brace  /.  2.  c.  29.  §..6. 
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at  the  church  porch,  then  Hie  was  endowed  by  the  common  law 
pf  the  third  part  (which  was  called  her  dos  rationabilis  J  of  fuch 
lands  and  tenements,  as  the  hufband  was  feifed  of  at  the  time 
pf  the  efpoufals,  and  no  other  ;  unlefs  he  fpecially  engaged 
before  the  prieft  to  endow  her  of  his  future  acquisitions  (n)  i 
and,  if  the  hufband  had  no  lands,  an  endowment  in  goods, 
chatties,  or  money,  at  the  time  of  efpoafals,  was  a  bar  of  any 
dower  (o)  in  lands  which  he  afterwards  acquired  (p).  In  king 
John's  magna  carta,  and  the  firft  charter  of  Henry  III  (q),  no 
mention  is  made  of  any  alteration  pf  the  common  law,  in  re- 
fpect  of  the  lands  fubjedt  to  dower  :  but  in  thofe  of  i  217,  and 
1224,  it  is  particularly  provided,  that  a  widow  fhall  be  intitled 
for  her  dower  to  the  third  part  of  all  fuch  lands  as  the  hufband 
had  held  in  his  life  time  (r)  :  yet,  in  cafe  of  a  fpecific  endow- 
ment of  lefs  ad  ojlium  ecclejw.e,  the  widow  had  frill  no  power 
to  waive  it  after  her  hufband's  death.  And  this  continued 
to  be  law,  during  the  reigns  of  Henry  III  and  Edward  I  (s). 
In  Henry  IV's  time  it  was  denied  to  be  law,  that  a  woman 
can  be   endowed   of   her  hufband?s  goods  and  chatties   (t)  : 

it  down   exprefsly, 


(n)  De  qnofiu  f?to.  (Gianv.  ibid,) 
de  terns  acquifiiis  ct  acjziirendis. 
(Bract-  Ibid',) 

(o)   G-Ianv.  c  2, 

(p)  When  fpecial  endowments 
were  made  ad  oftium  ecdefiae,  the 
hufband,  after  ainance  made,  and 
troth  plighted,  ufed  to  declare  with 
what  fpecific  lands  he  meant  to  en- 
dow his  wife,  {quod  dotat  cam  de  tali 
Want  rio  cur/z  pertineniiis,  ire  Bract. 
Ibid.)  and  therefore  in  the  old  York 
rUnal  (Seld.  Ux.  Heir.  I,  2-  c.  27.) 
there  is,  at  this  part  cf  the  matri- 
monial Service,  the  following  rubric; 
\(  fact  r.  'as  intefiroget  dotem  mulleris  ; 
"  et,  ft  terra  ei  in  dotem  detzer,  tunc 
<'  dicaiur  ffahnus  ijle,  &c."  When 
the  wife  was  endowed  generally 
(ubi  qui*  uxcrzm  jbuam  djt.roerit  in 
generaji  de  omnibus  ierrh  et  tenemen- 
ts. Bract-  ibid.)  the  hufband Teems 
to  have  fa. id,  "  with  all  my  lands 
■•'and  tenements  I  thee  endow  j" 
I  became  liable  to 
her  dower,    YV  hen  he  endowed  her 


with  perfbnaliy  only,  he  ufed  to  fay, 
iC  with  all  my  wordly  goods  (or,  as 
"  the  Salisbury  ritual  has  it,  -with 
ts  all  my  worldly  chatel)  I  thee  en- 
"  dow  ;'  which  in  titled  the  wife  to 
her  thirds,  or  pars  rationabilis,  of 
his  perfonal  eft  ate,  which  is  provi- 
ded for  by  magna  carta,  cap.  26.  and 
will  be  farther  treated  of  in  the 
concluding  chapter  of  this  book: 
though  the  retaining  this  iaft  e:c- 
preffioh  in  our  modern  liturgy,  if  of 
any  meaning  at  all,  can  now  refer 
only  to  the  right  of  maintenance^ 
whicK  fhe  acquires  during  cover- 
ture, out  of  her  hnfband's  perfo- 
nalty. 

(q)   A.  D.  1216.  c.  7.  edit.  Oxon. 

(r)  Affignetur  autem  ei  pro  dote  fua 
tertia  purs  tot  bus  terrae  mariti  Jul 
quae  fuafuit  in  vita  Jua,  nifi  de  mi- 
ftsri  dofata  fuerit  ad  ojlium  ecchfiae. 
cap.  7-    (ibid,) 

(s)  Bract,  ubi  fupr>  Bri;-t.  c.  iorf 
Fret.  /.  5.  c.  23.' f  " 


(t)  P.  7. "Ken.  IV.  i'3,  14. 
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that  a  woman  may  be  endowed  ad  ofihirn  ecckjiae  with  more 
than  a  third  part  (u)  ;  and  mall  have  her  election,  after  her 
hufband's  death,  to  accept  fuch  dower,  or  refufe  it  and  betake 
herfelf  to  her  dower  at  common  law  (w).  Which  date  of  un- 
certainty was  probably  the  reafon,  that  thefe  Specified  dowers, 
ad  ojiiwn  ecclefiae  and  ex  affetifu  pair  is,  have  frnce  fallen  into 
total  difufe. 

I  proceed  therefore  to  conGder  the  method  of  endowment, 
or  ailigning  dower,  by  the  common  law,  which  is  now  the  on- 
ly ufual  fpecies.  By  the  old  law,  grounded  on  the  feodal  ex- 
actions, a  woman  could  not  be  endowed  without  a  fine  paid  to 
the  lord  :  neither  could  Ihe  marry  again  v/ithout  his  licence  ; 
left  ihe  mould  contract  herfelf,  and  fo  convey  part  of  the  feud 
to  the  lord's  enemy  (x).  This  licence  the  lords  took  care  to 
be  well  paid  for  ;  and,  as  it  Teems,  would  fometimes  force  the 
dowager  to  a  fecond  marriage,  in  order  to  gain  the  fine.  But, 
to  remedy  thefe  oppreffions,  it  was  provided,  firft  by  the  char- 
ter of  Henry  I  (y),  and  afterwards  by  magna  carta  (z),  that 
the  widow  ihould  pay  nothing  for  her  marriage,  nor  fhall  be 
diftreined  to  marry  afreih,  if  ihe  choofes  to  live  without  a  huf- 
band  ;  but  fhall  not  however  marry  againft  the  confent  of  the 
lord  :  and  farther,  that  nothing  mall  be  taken  for  alignment  of 
the  widow's  dower,  but  that  ihe  ihall  remain  in  her  hufoand's 
capital  manfion-houfe  for  forty  days  after  his  death,  during 
which  time  her  dower  fhall  be  affigned.  Thefe  forty  days 
are  called  the  widow's  qiiarenftne  ;  2l  term  made  ufe  of  in  law 
to  fignify  the  number  of  forty  days,  whether  applied  to  this 
occafion,  or  any  other  (a).  The  particular  lands  to  be  held 
in  dower,  muft  be  affigned  (b)  by  the  heir  of  the  hufband,  or 
his  guardian  ;  not  only  for  the  fake  of  notoriety,  but  alio  to 
entitle  the  lord  of  the  fee  to  demand  his  fe-rvices  of  the  heir, 
in  refpect  of  the  lands  £o  held.     For  the  heir  by  this  entry  be- 

(u)   §.  39.  F.  N.  B.  150.  forty  days,  which  perfons  coming 

(w;  §.  41.  from  infected  countries  are  obliged 

(x)  Mir-  c  1.  §.  3.  to  wait,  before  they  are  permitted 

(v)   nhi  fupra.  to  land  in  England. 

(7.)  cap.  7.  (b)  Co.  Litt-.  34,  35* 
(a)  It  fignifies,  in  particular,  the 

I  4  cornea 
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comes  tenant  thereof  to  the  lord,  and  the  widow  is  immedi- 
ate tenant  to  the  heir,  by  a  kind  of  fubinfeudation  or  under- 
tenancy,  completed  by  this  inveftiture  or  alignment :  which 
tenure  may  fHIl  be  created,  notwithstanding  the  fiatute  of  quia 
emptores,  becaufe  the  heir  parts  not  with  the  fee-fimple,  but 
only  with  an  eftate  for  life.  If  the  heir  or  his  guardian  do 
not  aflign  her  dower  within  the  term  of  quarentine,  or  do  af- 
fign  it  unfairly,  (he  has  her  remedy  at  law,  and  the  iheriif  is 
appointed  to  aflign  it  (c).  If  the  thing  of  which  me  is  endow- 
ed be  divifible,  her  dower  mull  be  fet  out  by  metes  and 
bounds  ;  but,  if  it  be  indivifible,  ihe  muft  be  endowed  fpeci- 
ally  ;  as,  of  the  third  prefentation  to  a  church,  the  third  toll- 
dim  of  a  mill,  the  third  part  of  the  profits  of  an  office,  the 
third  iheaf  of  tithe,    and  the  like  (d). 

Upon  preconcerted  marriages,  and  in  eilates  of  confidera- 
b!e  confequence,  tenancy  in  dower  happens  very  feidom  :  for, 
the  claim  of  the  wife  to  her  dower  at  the  common  law  diffu- 
finp-  itfelf  fo  extensively,  it  became  a  great  "dog  to  alienations, 
and  was  otherwife  inconvenient  to  families.  Wherefore,  fince 
the  alteration  of  the  antient  law  refpecling  dower  ad  oflhmi 
ecclefme,  which  hath  occafioned  the  entire  difufe  of  that  fpe- 
cics  of  dower,  jointures  have  been  introduced  in  their  flead, 
as  a  bar  to  the  claim  at  common  law,  Which  leads  me  to  in- 
quire,  laftiy, 

4.  How  dower  may  be  barred  or  prevented.  A  widow 
may  be  barred  of  her  dower  not  only  by  elopement,  divorce, 
being  an  alien,  the  treafon  of  her  huiband,  and  other  dis- 
abilities before-mentioned,  but  alio  by  detaining  the  title 
deeds,  or  evidences  of  the  eftate  from  the  heir  ;  until  me. 
reftores  them  (e)  :  and,  by  the  ftatute  of  Gloucefter  (f), 
if  a  dowager  alienes  the  land  aHigned  her  for  dower,  Ihe 
forfeits  it  ipfo  faFio,  and  the  heir  may  recover  it  by  aclion, 
A  woman  alio  may  be  barred  of  her  dower,  by  levying  a 
fine  or  differing  a  recovery  of  the  lands,   during  her  cover- 

(c)  Co.  Lit*.  34,  35-  (e)  Co.  Litt.  39. 

[d)  Ibid.  33.  (fj  6  Edw,  I-  c.  7« 

ture 
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ture  (g).     But  the  moil  ufual  method  of  barring  dowers  is 
by  jointures,  as  regulated  by  the  ftatute  27  Hen.  VIII.  c.  .10. 

A  jointure,  which  ftrictly  (peaking  fignifies.  a  joint  eftate, 
limited  to  both  hufband  and  wife,  but  in  common  acceptation 
extends  alfo  to  a  fole  eftate,  limited  to  the  wife  only,  is  thus  de- 
fined by  fir  Edward  Coke  (h)  ;  xc  a  competent  lively  hood  of 
"  freehold  for  the  wife,  of  lands  and  tenements  ;  to  take  ef- 
"  feci,  in  profit  or  poffefiion,  prefently  after  the  death  of  the 
"  hufband  ;  for  the  life  of  the  wife  at  leaft."  This  defcription 
is  framed  from  the  purview  of  the  ftatute  27  Hen.  VIII.  c. 
10.  before-mentioned  ;  commonly  called  the  ftatute  of  ufes,  of 
which  we  ihall  fpeak  fully  hereafter.  At  prefent,  I  have 
only  to  obferve,  that,  before  the  making  of  that  ftatute, 
the  greateft  part  of  the  land  of  England  was  conveyed 
to  ufes  ;  the  property  or  poiTeiFion  of  the  foil  being 
veiled  in  one  man,  and  the  ufe,  or  profits  thereof,  in  ano- 
ther ;  whofe  directions,  with  regard  to  the  difpofition 
thereof,  the  former  was  in  confcience  obliged  to  fol- 
low, and  might  be  compelled  by  a  court  of  equity  to  obferve. 
Now,  though  a  huiband  had  the  ufe  of  lands  in  abfolute  fee- 
fimple,  yet  the  wife  was  not  entitled  to  any  dower  therein  ;  he 
not  being  fit fed  thereof:  wherefore  it  became  ufual,  on  mar- 
riage, to  fettle  by  exprefs  deed  fome  fpecial  eftate  to  the  ufe  of 
the  huiband  and  his  wife,  for  their  lives,  in  joint  tenancy  or 
jointure  ;  which  fettlement  would  be  a  provifion  for  the  wife  in 
cafe  fiie  furvived  her  hufband.  At  length  the  ftatute  of  ufes 
ordained,  that  fuch  as  had- the  ufe  of  lands,  ihould,  to  all  intents 
and  purpofes,  be  reputed  and  taken  to  be  abfolutely yc ifed  and 
pofTefTed  of  the  foil  itfelf.  In  confequence  of  which  legal  feifm, 
all  wives  would  have  become  dowable  of  fuch  lands  as  were 
held  to  the  ufe  of  their  hufbands,  and  alio  entitled  at  the  fame 
time  to  any  fpecial  lands  that  might  be  fettled  in  jointure  ;  had 
not  the  fame  ftatute  provided,  that  upon  making  fuch  an  eftate 
in  jointure  to  the  wife  before  marriage,  fhe  mall  be  for  ever 
precluded  from  her   dower  (i).     But  then  thefe  four  requi* 

(g)  Tig.  of  recoy.  66.  (!i)   I  Inlt.  36.  (I)  4  Rep.  1,  2. 

fates 
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fites  mud  be  punctually  obferved.  i.  The  jointure  muft  take 
effect  immediately  on  the  death  of  the  hufband.  2.  It  muft  be 
for  her  own  life  at  leaft,  and  not  pur  cuter  vie,  or  for  any  term 
of  years,  or  other  fmaller  efiate.  3.  It  muft  be  made  to  her- 
i'elf,  and  no  other  in  trail  for  her.  4.  It  muft  be  made,  and 
fo  in  the  deed  particularly  expreffed  to  be,  in  fatisfaclion  of  her 
whole  dower,  and  not  of  any  particular  part  of  it.  If  the 
jointure  be  made  to  her  after  marriage,  Ihe  has  her  eleclion  af- 
ter her  hufband's  death,  as  in  dower  ad  ofiiian  ecclejiae,  and 
may  either  accept  it,  or  refufe  it  and  betake  herielf  to  her 
dower  at  common  law  ;  for  ihe  was  not  capable  of  confenting 
to  it  daring  coverture.  And  if,  by  any  fraud  or  accident,  a 
jointure  made  before  marriage  proves  to  be  on  a  bad  title,  and 
the  jointrefs  is  evicted,  or  turned  out  of  pofiefTion,  me  lhall 
then  (by  the  proyifions  of  the  fame  ftatute)  have  her  dower 
fro  ianto  at  the  common  law  (k). 

There  are  fome  advantages  attending  tenants  in  dower  that 
do  not  extend  to  jointrefTes ;  and  fo,  vice  verfa,  jointreffes  are 
m  fome  refpecls  more  privileged  than  tenants  in  dower.  Tenant 
in  dower  by  the  old  common  law  is  fubjecl:  to  no  tolls  nor  taxes; 
and  hers  is  altnoftthe  only  eftate  on  which,  when  derived  from 
the  king's  debtor,  the  king  cannot  diftrein  for  his  debt;  if  con- 
tracted during  the  coverture  (i).  But  on  the  other  hand,  a  widow 
may  enter  at  once,with  out  any  formal  prqcefs,  on  her  jointure  land; 
as  ihe  alio  might  have  dpne  on  dower  ad  GjJum  ecclejiae,  which  a 

(k)  Thefe  fettlements,   previous  "  ta,  cum  dotlbus communicant.     Hr/~ 

to   marriage,  faem  to  have  been  in  "  jus  omnls pecuniae  conjunCllm  ratio 

Vie  among'tlie  antient  Germans  and  "  babetttr*  frutfufque (crvantur.  later 

their  kindred  nation  the  Gauls.   Of  "  eorum  vita  [uperarlt,  ad  eum  pars 

the  former  Tacitus  gives  as  this  ac-  *'  utriufqtie cum frud thus fupt  riorum 

count.    "  Doiem  non  uxor  marlto,  fed  "  temporum  pervenlt."      The   Yj3.x\- 

"  uxor  1  mariiui '  ajj\ri  :  inter  funt  pa~  phiii's  commentator  on  Caeiar  i'v vr 

"  rentes  et  prupinqui,  ct  miftiera pre-  poles  that  this  Gaulifh  cuftom  -was 

<e  bant"  (de  mar.  Germ.  c.  iS.)   And  the  ground  of  the  new  regulations 

Caefar,   (debcllo  Galileo,  I.  6.  c  18.)  made  by  Juilinian,  (Nov.  97.)  with 

lmsgiven  us  the  terms  of  a  marriage  regard  to  the  proviiion  for  widows 

fcttlement    among    the    Gauls,     as  among  the  Romans:  but  fureiyth ere 

nicely   calculated   as    any   modern  is  as  much  reafon  to  fuppofe,   that 

jointure.   <*  Viri,  quant as  pecuni-as  ad.  it  gave  the  hint  for  our  ftatutabie 

u  uxorlbus  dotls   nomine  acceperunt,  jointures, 
K  tantas  exfuis  Louis  f  aejs iwaijone  fac-  (1)    Co.  Jdtt.  31.    a  F.  N-  B-  I5°- 

jointure 
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jointure  in  many  points  refembles  ;  and  trie  refemblance  was 
ftill  greater,  while  that  fpecies  of  dower  continued  in  its  pri- 
mitive (late  :  whereas  no  iinall  trouble,  and  a  very  tedious 
method  of  proceeding,  is  necefTary  to  compel  a  legal  align- 
ment of  dower  (m).  And,  what  is  more,  though  dower  be 
forfeited  by  the  treafon  of  the  hulband,  yet  lands  fettled  in 
jointure  remain  unimpeached  to  the  widow  (n).  Wherefore 
fir  Edward  Coke  very  jufily  gives  it  the  preference,  as  being 
more  fure  and  fafe  to  the  widow,  than  even  dower  ad  ojiium 
fcclejiae,  the  moft  eligible  fpecies  of  any. 

(pi)  Co.  Utt.  3§,  (n)  Co.  Litt.  37, 


Chapter 
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Chapter  the  ninth* 


Of  ESTATES,   LESS  than  FREEHOLD, 


jF  eftates,  that  are  lefs  than  freehold,  there  are  three 
forts  ;    1.  Eftates  for  years  :    2.  Eftates  at  will :    3.  E- 
ftates  by  fufFe ranee. 

I.  An  eftate  for  years  is  a  contract  for  the  pofTemon  of 
lands  or  tenements,  for  fome  determinate  period  :  and  it  hap- 
pens where  a  man  letteth  them  to  another  for  the  term  of  a 
certain  number  of  years,  agreed  upon  between  the  leflor  and 
die  leffee  (a),  and  the  leffee  enters  thereon  (b).  If  the  leafe 
be  but  for  half  a  year,  or  a  quarter,  or  any  lefs  time,  this  lef- 
fee  is  refpected  as  a  tenant  for  years,  and  is  filled  fo  in  fome 
legal  proceedings  ;  a  year  being  the  fhorteft  term  which  the 
law  in  this  cafe  takes  notice  of  (c).  And  this  may,  not  im- 
properly, lead  us  into  a  fbort  explanation  of  the  divifion  and 
calculation  of  time  by  the  Engliih  law. 

The  fpace  of  a  year  is  a  determinate  and  well-known  peri- 
od, confining  commonly  of  365  days:  for,  though  in  bii'fextile 

(a)  We  may  here,  remark,  once  tlie  donor  is  one  that  giveth  land*  sr 

for  all,  that  the  terminations  of"-—  in  tail ;    the  donee  is  he  who  re- 

or"  and  " — ee"  obtain,   in  law,  the  ceiveth  it :  he  that  granteth  a  leafe 

one  an  active,  the  other  a  paffive  is  denominated  the  leffor;  and  he 

Signification;  the  former  ufuallyde-  to  whom  it  is  granted  the  lelfee. 

noting  the  doer  of  any  act,  the  lat-  (Litt.  §.  57-) 

t-er  him  to  whom  it  is  done.    The  fe-  (b)  Tbia*  5§» 

offor  is  he  that  maketh  a  feoffment ;  (c)  Hid.  67. 
the  feoffee  is  he  to  whom  it  is  made : 
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or  leap  years  it  confifts  properly  of  366,  yet  by  the  ftatute 
21  Hen.  III.  the  increafmg  day  in  the  leap  year,  together 
with  the  preceding  day,  ihail  be  accounted  for  one  day  only. 
That  of  a  month  is  more  ambiguous  :  there  being,  in  com" 
mon  ufe,  two  ways  of  calculating  months  ;  either  as  lunar, 
confiding  of  twenty-eight  days,  the  fuppofed  revolution  of 
the  moon,  thirteen  of  which  make  a  year ;  or,  as  calendar 
months  of  unequal  lengths,  according  to  the  Julian  divifion 
in  our  common  almanacs,  commencing  at  the  calends  of  each 
month,  whereof  in  a  year  there  are  only  twelve.  A  month 
in  law  is  a  lunar  month,  or  twenty-eight  days,  unlefs  other- 
wife  expreifed  ;  not  only  becaufe  it  is  always  one  uniform  pe- 
riod, but  becaufe  it  falls  naturally  into  a  quarterly  divifion  by 
weeks.  Therefore  a  leafe  for  '"  twelvemonths"  is  only  for 
forty  eight  weeks  ;  but  if  it  be  for  "  a  twelve-month"  in  the 
lingular  number,  it  is  good  for  the  whole  year  (d).  For  here^ 
in  the  law  recedes  from  its  ufual  calculation,  becaufe  the  ambi- 
guity between  the  two  methods  of  computation  ceafes ;  it  be- 
ing generally  underdood  that  by  the  fpace  of  time  called  thus 
in  the  lingular  number,  a  twelvemonth,  is  meant  the  whole 
year,  confiding  of  one  foiar  revolution.  In  the  fpace  of  a 
day  all  the  twenty-four  hours  are  ufually  reckoned  ;  the  law 
generally  rejecting  all  fractions  of  a  day,  in  order  to  avoid  dif= 
putes  (e).  Therefore  if  I  am  bound  to  pay  money  on  any 
certain  day,  I  difcharge  the  obligation,  if  I  pay  it  before 
twelve  o'clock  at  night ;  after  which  the  following  day  com- 
mences.    But  to  return  to  eitates  for  years. 

These  eitates  were  originally  granted  to  mere  farmers 
©r  hufbandmen,  who  every  year  rendered  fome  equivalent  in 
money  provifions,  or  other  rent,  to  the  lefTors  or  landlords  j; 
but,  in  order  to  encourage  them  to  manure  and  cultivate 
the  ground,  they  had  a  permanent  intereil  granted  them, 
not  determinable  at  the  will  of  the  lord.  And  yet  their  pof- 
feffion  was  efteemed  of  fo  little  confequence,  that  they  were 
rather  confidered  as  the  bailiffs  or  fervants  of  the  lord,  who 
were  to  receive  and  account  for  the  profits  at  a  fettled  price, 

£d).  6  Rep.  €1,  (e)   Co.  Lift.  135- 

than 
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than- as  having  any  property  of  their  own.  And  therefore 
they  were  not  allowed  to  have  a  freehold  eftate  :  but  their 
intereft  (fuch  as  it  was)  veiled  after  their  deaths  in  their  ex- 
editors,  who  were  to  make  up  the  accounts  of  their  teftator 
with  the  lord,  and  his  other  creditors,  and  were  entitled  to 
the  flock  upon  the  farm.  The  knee's  effete  might  alio,  by 
the  antient  law,  be  at  any  time  defeated,  by  a  common  re- 
covery fufFered  by  the  tenant  of  the  freehold  (f)  ;  which  an- 
nihilated all  leafes  for  years  then  fubfifting,  unlefs  afterwards 
renewed  by  the  recoveror,  whofe  title  was  fuppofed  fuperior 
to  his  by  whom  thofe  leafes  were  granted. 

Y/hile  efTates  for  years  were  thus  precarious,  it  is  no 
wonder  that  they  were  ufually  very  mbrt,  like  our  modern 
leafes  upon  rack  rent ;  and  indeed  we  are  told  (g),  that  by 
the  antient  law  no  leafes  for  more  than  forty  years  were 
allowable,  becaufe  any  longer  poifefiion  (especially  when 
given  without  any  livery  declaring  the  nature  and  duration 
of  the  eftate)  might  tend  to  defeat  the  inheritance.  Yet 
this  law,  if  ever  it  exiilecl,  was  foon  antiquated  :  for  we 
may  obferve,  in  Madox's  collection  of  antient  inftruments, 
fome  leafes  for  years  of  a  pretty  early  date,  which  Conil- 
derably  exceed  that  period  (h) ;  and  long  terms,  for  three 
hundred  years  at  lead,  were  certainly  in  ufe  in  the  time  of 
Edward  III  (i),  and  probably  of  Edward  I  (k).  But  cer- 
tainly, when  by  the  ftatute  21  Hen.  VIII.  c.  15.  the  termor 
(that  is,  he  who  is  entitled  to  the  term  of  years)  was  pro- 
tected againft  theie  fictitious  recoveries,  and  his  intereil  ren- 
dered fecure  and  permanent,  long  terms  began  to  be  more 
frequent  than  before  •  and  were  afterwards  extenfively  in- 
troduced, being  found  extremely  convenient  for  family 
fettlements  and  mortgages :  continuing  fubject,  however, 
to  the  fame  rules  of  fucceihon,    and  with  .the  fame  inferiori- 


(£)   Co   Lit1-   46.  fol    146.  for  the  like   term,   A.  D. 

(g)   Mirror  c  2.   §.27.    Go.   Litt.  '1429..   . .  •  tf>ii-  «?  24& /*/•  148.  f<W 

45,°46.  fifty  vears,  7  IJclw.  IV. 
1  (h)  Madox  Formulae  Anglican.  (i; '32  All*,  pi.  6.  _ 
rP  239-  fol  140.  Dcmifc  for  eighty         (fc)  Stat,  of  mortmain,  7  Edw.  i. 


c<±:-:. 


21  Ric.  II Ibid.  n?245' 
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ty  to  freeholds,  as- when  they  were  little  better  than  tenancies 
at  the  will  of  the  landlord. 

Every  eftate  which  mull  expire  at  a  period  certain  and  pre- 
fixed, by  whatever  words  created,  is  an  eftate  for  years.  And 
therefore  this  eftate  is  frequently  called  a  term,  terminus,  becaufe 
its  duration  or  continuance  is  bounded,  limited,  and  determin- 
ed :  for  every  fuch  eftate  muft  have  a  certain  beginning,  and 
certain  end  (1).  sBut  id  cerium  eft,  quod  cerium  reddi  poteft  .* 
therefore  if  a  man  make  a  leafe  to  another  for  fo  many  years  as 
J.  S.  mall  name,  it  is  a  good  leafe  for  years  (m) ;  for  though 
it  is  at  prefent  uncertain,  yet  when  J.  S.  hath  named  the  years, 
it  is  then  reduced  to  a  certainty.  If  no  day  of  commencement 
is  named  in  the  creation  of  this  eftate,  it  begins  from  the  ma- 
king, or  delivery,  of  the  leafe  (n).  A  leafe  for  fo  many  years 
as  J.  S.  ihall  live,  is  void  from  the  beginning  (o)  ;  for  it  is  nei- 
ther certain,  nor  can  ever  be  reduced  to  a  certainty,  during 
the  continuance  of  the  leafe.  And  the  fame  doctrine  holds, 
if  a  parfcn  makes  a  leafe  of  his  glebe  for  fo  many  years  as  he 
ihall  continue  parfon  of  Dale  ;  for  this  is  (Till  more  uncertain. 
But  a  leafe  for  twenty  or  more  years,  if  J.  S.  mail  fo  long  live, 
or  if  he  ihall  fo  long  continue  parfon,  is  good  (p)  :  for  there 
is  a  certain  period  fixed,  beyond  which  it  cannot  lad,  though 
it  may  determine  fooner,  on  the  death  of  J.  3.  or  his  ceafmg 
to  be  parfon  there. 

We  have  before  remarked,  and  endeavoured  to  affign  the 
reafon  of,  the  inferiority  in  which  the  law  places  an  eftate  for 
years,  when  compared  with  an  eftate  for  life,  or  an  inheri- 
tance :  obferving,  that  an  eftate  for  life,  even  if  it  be  pur  aider 
Tie,  is  a  free  hold  ;  but  that  an  eftate  for  a  thoufand  years  is 
only  a  chattel,  and  reckoned  part  of  the  parfonal  eftate  (q). 
Hence  it  follows,  that  a  leafe  for  years  may  be  made 
to  commence  in  firfuro,  though  a  leafe  for  life  cannot* 
As,  if   I   grant  lands   to   Titius   to   hold   from  Michaelmas^ 

(1)   Co  Litt.  AS-  (")  Co.  Litt.  46.  (p)   Co.  Litt.  45. 

(m;  6  fteg.  35-  (o;  Ibid.  45-  (p)  Ibid,  46. 

next 
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next  for  twenty  years,  this  is  good  ;  but  to  hold  from  Michael- 
mas next  for  the  term  of  his  natural  life,  is  void.  For  no  eftate^ 
of  freehold  can  commence  in  futuro  ;  becaufe  it  cannot  be  cre- 
ated at  common  law  without  livery  of  feifm  or  corporal  poffef- 
ilon  of  the  land  :  and  corporal  pofielhon  cannot  be  given  of  an 
eftate  now,  which  is  not  to  commence  now,  but  hereafter  (r), 
And,  becaufe  no  livery  of  feifm  is  neceflary  to  a  leafe  for  years, 
fttch  lelTee  is  not  faid  to  be  feifed,  or  to  have  true  legal  feifm, 
of  the  lands.  Nor  indeed  does  the"  bare  leafe  veil  any  eftate 
in  the  leifee  ;  but  only  gives  him  a  right  of  entry  on  the  tene- 
ment, which  right  is  called  his  intereji  in  the  term,  or  interejje 
termini :  but  when  he  was  actually  fo  entered,  and  thereby  ac- 
cepted the  grant,  the  eftate  is  then  and  not  before  veiled  in 
him,  and  he  is  poffejfed,  not  properly  of  the  land,  but  of  the 
term  of  years  (s)  ;  the  poffefHon  or  feifm  of  the  land  remaining 
frill  in  him  who  hath  the  freehold.  Thus  the  word,  term, 
does  not  merely  fignify  the  term  fpecified  in  the  leafe,  but  the 
eftate  alfo  and  intereft  that  paffes  by  that  leafe  :  and  therefore 
the  term  may  expire,  during  the  continuance  of  the  time  ;  as  by 
furrender,  forfeiture,  and  the  like.  For  which  reafon,  if  I 
rrant  a  leafe  to  A  for  the  term  of  three  years,  and  after  the 
expiration  of  the  "faid  term  to  B  for  fix  years,  and  A  furrender 
or 'forfeits  his  leafe  at  the  end  oi  one  year,  B's  intereft  mall  im- 
mediately take  effect :  but  if  the  remainder  had  been  to  B  from 
and  after  the  expiration  of  the  faid  three  years,  or  from  and  af- 
tor  the  expiration  of  the  faid  time,  in  this  cafe  B's  intereft  will 
not  commence  till  the  time  is  fully  ellapfed,  whatever  may  be- 
come of  A's  term  (t). 

Tenant  for  term  of  years  hath  incident  to,  and  infepa- 
rable  from  his  eftate,  unlefs  by  fpecial  agreement,  the  fame 
eftovers,  which  we  formerly  obferved  (u)  that  tenant  for  life 
was  entitled  to,  that  is  to  fay,  houfe-bote,  fire-bote,  plough - 
bote,  and  hay-bote  (w)  :  terms  which-  have  been  already 
explained  (x). 

(r)   5  Rep.  94.  (t)  Co.  lAtt.  45-  M  Co'  Litt'  45- 

(s)  Co.  Litt.  46.  H  pag.  iZZ.  (x)  pag.  35. 

With 
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With  regard  to  emblements,  or  profits  of  land  fowed  by  te- 
nant for  years,  there  is  this  difference  between  him,  and  tenant 
for  life  :  that  where  the  term  of  tenant  for  years  depends  upon 
a  certainty,  as  if  he  holds  from  midfummer  for  ten  years,  and 
in  the  lad  year  he  lows  a  crop  of  corn,  and  it  is  not  ripe  and  cut 
before  midfummer,  the  end  of  his  term,  the  landlord  mall 
have  it;  for  the  tenant  knew  the  expiration  of  his  term,  and 
therefore  it  was  his  own  folly  to  fow  what  he  never  could  reap 
the  profits  of  (y).  Brit  where  the  leafe  for  years  depends  up- 
on an  uncertainty  ;  as,  upon  the  death  of  the  leiTor,  being 
himfeif  only  tenant  for  life,  or  being  a  hufband  feifed  in  right 
of  his  wife  ;  or  if  the  term  of  years  be  determinable  upon  a  life 
or  lives ;  in  all  thefe  cafes,  the  eftate  for  years  not  being  cer- 
tainly to  expire  at  a  time  foreknown,  but  merely  by  the  act 
of  God,  the  tenant,  or  his  executors,  fhall  have  the  emblements 
in  the  fame  manner,  that  a  tenant  for  life  or  h;s  executors  mall 
be  entitled  thereto  (z).  Not  fo,  if  it  determine  by  the-  act.  of 
the  party  himfeif;  as  if  tenant  for  years  does  any  thing  that  a- 
mounts  to  a  forfeiture:  in  which  cafe  the  emblements  ih all  go 
to  the  leflbr,  and  not  to  the  leffee,  who  hath  determined  his 
eftate  by  his  own  default  (a). 

XX.  The  fecond  fpecies  of  eftares  not  freehold  are  eftates  at 
11)111.  An  eftate  at  will  is  where  lands  and  tenements  are  let 
by  one  man  to  another,  to  have  and  to  hold  at  the  will  of  the 
leflbr  ;  and  the  tenant  by  force  of  this  leafe  obtains  poiTeijion 
(b).  Such  tenant  hath  no  certain  indefeafible  eftate,  nothing 
that  can  be  afligned  by  him  to  any  other  ■  for  that  the  leflbr 
may  determine  his  will,  and  put  him  out  whenever  he  plea- 
fes.  But  every  eftate  at  will  is  at  the  will  of  both  parties, 
landlord  and  tenant,  fo  that  either  of  them  may  determine 
his  will,  and  quit  his  connexions  with  the  other  at  his  own 
pleafure  (c).  Yet  this  muft  be  underftood  with  fome  reftric- 
tion.     For,  if  the  tenant  at  will  fows  his  land,  and  the  land- 

(y)  Litt.  §.  63.  (b)  Litt.  f.  68. 

(z)  Co.  Litt.  56.  (c)  Co.  Litt.  55. 

(a)  Ibid.  S5- 

Vol.  II.  K  lord 
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lord  before  the  com  is  ripe,  or  before  it  is  reaped,  puts  him 
out,  yet  the  tenant  fhall  have  the  emblements,  and  free  in- 
grefs,  egrefs,  and  regrefs,  to  cut  and  carry  away  the  profits 
(d).  And  this  for  the  fame  reafon,  upon  which  all  the  cafes 
of  emblements  turn;  vh.  the  point  of  uncertainty  :  fmce  the 
tenant  could  not  poihbly  know  when  his  landlord  would  deter- 
mine his  will,  and  therefore  could  make  no  provision  againft  it ; 
and  having  fown  the  land,  which  is  for  the  good  of  the  public, 
upon  a  reafonable  prefumption,  the  law  will  not  fuffer  him  to- 
be  a  lofer  by  it.  But  it  is  otherwise,  and  upon  reafon  equal- 
ly good,  where  the  tenant  himfelf  determines  the  will ;  for  in 
this  cafe  the  landlord  fhall  have  the  profits  of  the  land  (e). 

What  act  does,  or  does  not,  amount  to  a  determination 
of  the  will  on  either  fide,  has  formerly  been  matter  of  great 
debate  in  our  courts.  But  it  is  now,  I  think,  fettled,  that  (be- 
sides the  exprefs  determination  of  the  leiTor's  will  by  declaring 
that  the  leifee  mall  hold  no  longer ;  which  muft  either  be  made 
upon  the  land  (f),  or  notice  muft  be  given  to  the  leffee)*  (g) 
the  exertion  of  any  act  of  ownerihip  by  the  lefTor,  as  entering 
upon  the  premifes  and  cutting  timber  (h),  taking  a  diftrefs  for 
rent  and  impounding  them  thereon  (i),  or  making  a  feoffment 
or  ieafe  for  years  of  the  land  to  commence  immediately  (k)  ; 
any  act  of  defer ticn  by  the  leifee,  as  amgning  his  eftate  to  ano- 
ther, or  committing  waite,  which  is  an  act  inconfiftent  with 
fuch  a  tenure  (I) ;  or,  which  is  tnfiar  omnium,  the  death  or 
outlawry,  of  either  lefTor  or  leffee  (m) ;  puts  an  end  to  or  de- 
termines the  eftate  at  will-. 

The  law  is  however  careful,  that  no  fudden  determination 
of  the  will  by  one  party  ihall  tend  to  the  manifeft  and  un- 
forefeen  prejudice  of  the  other.     This  appears  in  the  cafe  of 

(d)  Co.  Litt,  56.  (i)  Ibid.   57- 

(e)  17//.  55-  (k)  1  Roll.  Abr.  860.   2  Lev.  88. 

(f)  Ibid.  (1)  Co.  Litt.  55- 

(g)  1  Ventr.  248,  (m)  5  Rep.  1 16.  Co.  Litt.  57,  62. 

:l\)  Co.  Litt.  $$. 
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emblements  before-mentioned ;  and,  by  a  parity  of  reafon, 
the  leffee  after  the  determination  of  the  leffor's  will,  mall 
have  reafonable  ingrefs  and  egrefs  to  fetch  away  his  goods 
and  utenfils  (n).  And  if  rent  be  payable  quarterly  or  half- 
yearly,  and  the  lefTee  determines  the  will,  the  rent  (hall  be 
paid  to  the  end  of  the  current  quarter  or  half-year  (o).  And, 
upon  the  fame  principle,  courts  of  law  have  of  late  years 
leaned  as  much  as  pcflible  againft  conftruing  demifes,  where 
no  certain  term  is  mentioned,  to  be  tenancies  at  will ;  but 
have  rather  held  them  to  be  tenancies  from  year  to  year  fo 
long  as  both  parties  pleafe,  efpecially  where  an  annual  rent  is 
referved :  in  which  cafe  they  will  not  fuffer  either  party  to 
determine  the  tenancy  even  at  the  end  of  the  year,  without 
reafonable  notice  to  the  other, 

There  is  one  fpecies  of  eftates  at  will,  that  deferves  a  more 
particular  regard  than  any  other  ;  and  that  is,  an  eftate  held 
by  copy  of  court  roll ;  or,  as  we  ufually  call  it,  a  copyhold 
eftate.  This,  as  was  before  obferved  (p),  was  in  its  original 
and  foundation  nothing  better  than  a  mere  eftate  at  will.  But 
the  kindnefs  and  indulgence  of  fucceffive  lords  of  manors  have 
permitted  thefe  eftates  to  be  enjoyed  by  the  tenants  and  their 
heirs  according  to  particular  cuftoms  eftablillied  in  their  respec- 
tive diftriets  ;  therefore,  though  they  ftill  are  held  at  the  will 
of  the  lord,  and  fo  are  in  general  expreiTed  in  the  court  rolls  to 
be,  yet  that  will  is  qualified,  reftrained,  and  limited,  to  be  ex- 
erted according  to  the  cuftom  of  the  manor.  This  cufrom,  being 
fuffered  to  grow  up  by  the  lord,  is  looked  upon  as  the  evi- 
dence and  interpreter  of  his  will :  his  will  is  no  longer  arbitra- 
ry and  precarious;  but  fixed  and  afcertained  by  the  cuftom  to 
be  the  fame,  and  no  other,  that  has  time  out  of  mind  been 
exercifed  and  declared  by  his  anceftors.  A  copyhold  tenant 
is  therefore  now  full  as  properly  a  tenant  by  the  cuftom,  as  a 
tenant  at  will  the  cuftom  having;  arifen  from  a  feries  of 
uniform  wills.  And  therefore  it  is  rightly  obferved  by  Cal- 
thorpe  (q),   that  "  copyholders  and  cuftomary  tenants  differ 

(n)  Lit*.  §-  69.  (p)  pag.  93. 

(oj  Salk.  414'  1  Sid.  339.  (oj  on  copyholds,  ji,  54. 
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<f  not  fo  much  in  nature  as  in  name  ;  for  although  feme  be 
"  called  copyholders,  fome  cuftomary,  fome  tenants  by  the 
i(  virge,  fome  bafe  tenants,  fome  bond  tenants,  and  fome 
"  by  one  name  and  fome  by  another,  yet  do  they  all  agree 
"  in  fub'ftance  and  kind  of  tenure  :  all  the  faid  lands  are  hold- 
"  en  in  one  general  kind,  that  is,  by  cuftam  and  continuance 
"  of  time  ;  and  the  diverfity  of  their  names  doth  not  alter  the 
u  nature  of  their  tenure."     - 

Almost  every  copyhold  tenant  being  therefore  thus  te- 
nant at  the  will  of  the  lord  according  to  the  cuftom  of  the 
manor  ;  which  cuftoms  differ  as  much  as  the  humour  and 
temper  of  the  refpective  antient  lords,  (from  whence  we  may 
account  for  their  great  variety)  fuch  tenant,  I  fay,  may  have,, 
fo  far  as  the  cuftom-  warrants,  any  other  of  the  eftates  or 
quantities  of  intereft,  which  we  have  hitherto  confidered,  or 
may  hereafter  confider,  to  hold  united  with  this  cuftomary 
eftate  at  will.  A  copyholder  may,,  in  many  manors,  be'  tenant 
in  fee-fimple,  in  fee-tail,  for  life,  by  the  curtefy,  in  dower, 
for  years,  at  fufferance,  or  on  condition  s  fubjeft  however  to 
be  deprived  of  thefe  eftates  upon  the  concurrence  of  thofe 
circumftances  which  the  will  of  the  lord  promulged  by  imme- 
morial cuftom,  has  declared  to  be  a  forfeiture  or  abfolute  de- 
termination of  thofe  inter  efts ;  as  in  fome  manors  the  want  of 
iifue  male,  in  others  the  cutting  down  timber,  the  non-pay- 
ment of  a  fine,  and  the  like.  Yet  none  of  thefe  inter  efts  a- 
mount  to  freehold  ;  for  the  freehold  of  the  whole  manor  abides 
always  in  the  lord  only  (r),  who  hath  granted  out  the  ufe  and 
occupation,  but  not  the  corporeal  feifm  or  true  poffefiion^  of 
certain  parts*  and  parcels  thereof,  to  thefe  his  cuftomary  te- 
nants at  will. 

The  reafon  of  originally  granting  out  this  complicated' 
kind  of  intereft,  fo  that  the  fame  man  mall,  with  regard  to 
the  fame  land,  be  at  one  and  the  fame  time  tenant  in  fee- 
nmple  and  alfo  tenant  at  the  lord's  will,  feems  to  have  a- 
rifen  from  the  nature  of  villenage  tenure;  in  which  a  grant 
of  any  eftate  of  freehold,    or  even  for  years  abfolutely,    was 

(r)  Litt.  §,  8 1.  2  Inft.  325. 
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an  immediate  enfranchifement  of  the  villein  (s).  The  lords 
therefore,  though  they  were  willing  to  enlarge  the  intereft  of 
their  villeins,  by  granting  them  eftates  which  might  endure 
for  their  lives,  ^or  ibme times  be  defcendible  to  their  ifiue,  yet 
did  not  care  to  manumit  them  entirely  ;  and  for  that  reafon 
it  feems  to  have  been  contrived,  that  a  power  of  refumption 
at  the  will  of  the  lord  ihould  be  annexed  to  thefe  grants, 
whereby  the  tenants  were  full  kept  in  a  flate  cf  viilenage,  and 
no  freehold  at  all  was  conveyed  to  them  in  their  reflective 
lands:  and  of  courfe,  as  the  freehold  -of  all  lands  mufl  necef- 
farily  reft  and  abide  fome  where,  the  law  fuppofes  it  to  conti* 
ime  and  remain  in  the  lord.  Afterwards,  when  thefe  villeins 
became  modern  copyholders,  and  had  acquired  by  cuftoni  a 
fure  and  indefeafible  effete  in  their  lands,  on  performing  the 
ufual  fervices,  but  yet  continued  to  be  Med  in  their  admif- 
fions  tenant  at  the  will  of  the  lord,— the  law  Ml  fuppofed  it 
an  abfurdity  to  allow,  that  fuch  as  were  thus  nominally  te- 
nants at  will  could  have  any  freehold  intereft  :  and  therefore 
continued,  and  fiiil  continues,  to  determine,  that  the  free- 
hold of  lands  fo  hoiden  abides  in  the  lord  of  the  manor,  and 
not  in  the  tenant ;  for  though  he  really  holds  to  him  and  his 
heirs  for  ever,  yet  he  is  alio  faid  to  hold  at  another's  will. 
But,  with  regard  to  certain  other  copyholders,  of  free  or  pri- 
vileged tenure,  which  are  derived  from  the  antient  tenants  in 
villein-focage  (t),  and  are  not  faid  to  hold  at  the  vjuI  of 'the  lord, 
but  only  according  to  the  cuflom  of  the  manor,  there  is  no  fuch 
abfurdity  in  allowing  them  to  be  capable  of  enjoying  a  freehold 
intereft  ;  and  therefore  the  law  doth  not  fuppofe  the  free- 
hold of  fuch  lands  to  reft  in  the  lord  of  whom  they  are  hoiden, 
•but  in  the  tenants  tliemfeives  (u)  ;  who  are  allowed  to  have 
.a  freehold  intereft ';  though  not  a  freehold  tenure. 

However,    in    common   cafes,    copyhold  eftates    are   {$21 
ranked    (for    the    reafons   above-mentioned)    among   tenan- 

(s)  Mirr.  c.  2.  §.  28.   Litt.  §.  234,  17.  tenant  per  co?h.  22.   9  Rep.  7*>. 

5,6.  Co.  Litt.  59.    Co   Cop)h.  §.  32.    Cro* 

(t)  See  pag.  98,  &c.  Car.  229.  1  Roll.  Air-  562.  2  Venn-. 

(u)  Fitzh.  Abr.  tit:  corone.  310.  143-  Ckrtji.  432.  .Lerd  J&ayni.  i2%. 
cufiom;.  12.  Ere.  Air.  tit.  cufiromr.  2. 
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ties  at  will;  though  cuftom,  which  is  the  life  of  the  com- 
mon law,  has  eftabliihed  a  permanent  property  in  the  co- 
pyholders, who-  were  formerly  nothing  better  than  bond- 
men, equal  to  that  of  the  lord  himfelf,  in  the  tenements 
holden  of  the  manor  :  nay,  ibmetimes  even  fuperior  ;  for 
we  may  now  look  upon  a  copyholder  of  inheritance,  with  g. 
fine  certain,  to  be  little  inferior  to  an  abfolute  freeholder  in 
point  of  intereft,  and  in  other  refpe<fts,  particularly  in  the 
clearnefs  and  fecurity  of  his  title,  to  be  frequently  in  a  better 
fkuation. 

III.  An  eftate  at  fufferance,  is  where  one  comes  into  pof. 
feihon  of  land  by  lawful  title,  but  keeps  it  afterwards  with. 
out  any  title  at  all.  As  if  a  man  takes  a  leafe  for  a  year, 
and,  after  the  year  is  expired,  continues  to  hold  the  premi- 
fes  without  any  freih  leave  from  the  owner  of  the  eftate, 
Or,  if  a  man  maketh  a  leafe  at  will,  and  dies,  the  eflate  at 
will  is  thereby  determined  ;  but  if  the  tenant  continueth 
pofTeilion,  he  is  tenant  at  fufferance  (w).  But  no  man  can  be 
tenant  at  fuiferance  againft  the  king,  to  whom  no  laches  or 
neglect,  in  not  entering  and  oufting  the  tenant,  is  ever  impu^ 
ted  by  law.:  but  his  tenant,  fo  holding  over,  is  confidered  as 
an  abfolute  intruder  (x).  But  in  the  cafe  of  a  fubjecl,  this 
eftate  may  be  deftroyed  whenever  the  true  owner  mall  make 
an  actual  entry  on  the  lands  and  ouft  the  tenant ;  for,  before 
entry,  he  cannot,  maintain  an  action  of  trefpafs  againft  the  te- 
nant by  fufferance,  as  he  might  againft  a  ftranger  (y)  ;  and 
the  reafon  is,  becaufe  the  tenant  being  once  in  by  a  lawful 
title,  the  law  (which  prefumes  no  wrong  in  any  man)  will  fup- 
pofe  him  to  continue  upon  a  title  equally  lawful ;  unlefs  the 
owner  of  the  land  by  fome  public  and  avowed  act,  fuch  as, 
entry  is,  will  declare  his  continuance  to  be  tortious,  or,  in 
common  language,    wrongful. 

Thus  ftands  the  law,  with  regard  to  tenants  by  fuflfcr* 
ance  ;  and  landlords  are  obliged  in  thefe  cafes  to  make  for- 
mal entries  upon-  their  lands  [z),  and  recover  poiTeiTion  by 

(x)  Ibid.  (z)  5  Mod  384. 
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the  legal  procefs  of  ejectment :  and  at  the  utmoft,  by  the  com- 
mon law,  the  tenant  was  bound  to  account  for  the  profits  of 
the  land  fo  by  him  detained.  But  now,  by  ftatute  4  Geo.  II. 
c.  28.  in  cafe  any  tenant  for  life  or  years,  or  other  perfon 
claiming  under  or  by  collufion  with  fuch  tenant,  mall  wilfully 
hold  over  after  the  determination  of  the  term,  and  demand 
made  in  writing  for  recovering  the  poffeffion  of  the  premifes, 
by  him  to  whom  the  remainder  or  reverfion  thereof  fhall  be- 
long ;  fuck  perfon,  fo  holding  over,  fhall  pay,  for  the  time  he 
continues,  at  the  rate  of  double  the  yearly  value  of  the  lands 
fo  detained.  This  has  almoft  put  an  end  to  the  practice  of  te- 
nancy by  fufferance,  unlefs  with  the  tacit  confent  of  the  own- 
«r  of  the  tenement. 


Chaptej 
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/ 
Chapter   the    tenth  = 


Of    ESTATES    upon    CONDITION, 


~jQ>  E SIDES  the  feveral  divifions  of  eftates,  in  point  of  in* 
'-ft-j*  tereir,  which  we  have  confidered  in  the  three  prece- 
ding chapters,  there  is  alio  another  fpecies  frill  remaining, 
whjcli js  called  an  eftate  upon  condition',  being  fuch  whole  ex- 
jftence  depends  upon  the  happening  or  not  happening  of  fome 
uncertain  event,  whereby  the  eftate  may  be  either  originally 
created,  or  enlarged,  or  finally  defeated  (a).  And  thefe  con-, 
ditional  eftates  I  have  chofen  to  referve  till  laft,  becaufe  they 
are  indeed  more  properly  qualifications  of  other  eftates,  than. 
a  diaincl  fpecies  of  themfelves  ;  feeing  that  any  quantity  of 
in  te  reft,  a  fee,  a  freehold,  or  a  term  of  years,  may  depend 
upon  thefe  provisional  reilricdons.  Eilates  then  upon  condi- 
tion, thus  underftood,  are  of  two  forts:  i.  Eilates  upon 
condition  implied :  2,  Eftates  upon  condition  eocpreffed:  under 
which  laft  maybe  included,  3.  Eftates  held  in  vodio,  gage, 
or  pledge;  4.  Eftates  by  jiatuie  merchant  or  Jifftute Jlapl&:  5.  E^ 
dates  held  by  elegit. 

I.  Estates  upon  condition  implied  in  law,  are  where 
a  grant  of  an  eftate  has  a  condition  annexed  to  it  infepa- 
1  ably,  from  its  effence  and  confritution,  although  no  condi- 
tion be  expreiTed  in  words.  As  if  a  grant  be  made  to  a 
man  of  an  office,  generally,  without  adding,  other  words ; 
the  law  tacitly  annexes  hereto  a  {beret  condition,  that 
the  grantee  ftiall  duly  execute  his  office  Co)  on  breach 
[a)  Co,  Lltt.  2Ci.  (I,)  Litfc  f  378. 

of 


■Ch.  10.  o/Things.  153 

of  which  condition  it  is  lawful  for  the  grantor,  or  his  heirs  to 
oufthim,  and  grant  it  to  another  peribn  (c).  For  an  office, 
either  public  or  private,  may  be  forfeited  by  mif-nfer  or  non-  ■ 
ufer ;  both  of  which  are  breaches  of  this  implied  condition.  i« 
By  rraf-tufer,  or  abufe  ;  as  if  a  judge  takes  a  bribe,  or  a  park- 
keepeivkills  deer  without  authority,  a.  By  non-ufer,  or  ne- 
glect ;  which  in  public  offices,  that  concern  the  adminiftration 
of  juftice,  or  the  commonwealth,  is  of  itfelf  a  direct  and  imme- 
diate caufe  of  forfeiture  :  but  non-ufer  of  a  private  office  is  no 
caufe  of  forfeiture,  unlefs  iome  fpecial  damage  is  proved  to  be 
occafioned  thereby  (d).  For  in  the  one  caie.  delay  muft  ne~ 
ceffarily  be  occafioned  in  the  affairs  of  the  public,  which  require 
a  conftant  attention  ;  but,  private  offices  not  requiring  fo  regu- 
lar and  unremitted  a  fervice,  the  temporary  neglect  of  them  is 
not  neceflarily  productive  of  mifchief ;  upon  which  account 
fome  fpecial  lofs  muft  be  proved,  in  order  to  vacate  thefe. 
Franchifes  alfo,  being  regal  privileges  in  the  hands  of  a  fub- 
jeet,  are  held  to  be  granted  on  the  fame  condition  of  making  a 
proper  ufe  of  them  ;  and  therefore  they  may  be  loft  and  for- 
feited, like  offices,  either  by  abufe  or  by  neglect  (e). 

Upon  the  fame  principle  proceed  all  the  forfeitures  which 
are  piven  by  law  of  life  eftates  and  others  ;  for  any  acts  done 
by  the  tenant  himfelf,  that  are  incompatible  with  the  eftate. 
which  he  holds,.  As  if  tenants  for  life  or  years  enfeoff  a  ftran-  ■ 
ger  in  fee-fimple  :  this  is,  by  the  common  law,  a  forfeiture  of 
their  feveral  eftates  ;  being  a  breach  of  the  condition  which 
the  law  annexes  thereto,  viz,  that  they  fhallnot  attempt  to  create 
a  greater  eftate  than  they  themfelves  are  entitled  to  (f).  So 
if  any  tenants  for  years,  for  life,  or  in  fee,  commit  a  felony  ;  the 
king  or  other  lord  of  the  fee  is  entitled  to  have  their  tene- 
ments, becaufe  their  eftate  is  determined  by  the  breach  of  ths 
condition,  "  that  they  mall  not  commit  felony/'  which  the  law 
tacitly  annexes  to  every  feodal  donation. 

(c)  Lltt.  §.  379.  (e)  9  Rep.  §0, 

{4}  Qo.  Litt.  233.  {q  co.  utt.  2:5. 
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II.  An  eftate  on  condition  exprerTed  in  the  grant  itfelf,  is 
where  an  eft-ate  is  granted,  either  in  fee-fimple  or  other  wife, 
"with  an  exprefs  qualification  annexed,  whereby  the  eftate  grant- 
ed ihall  either  commence,  be  enlarged,  or- be  defeated,  upon 
performance  or  breach  of  fuch  qualification  or  condition  (g). 
Thefe  conditions  are  therefore  precedent,  or  fubfequent.  Pre- 
cedent are  fuch  as  muft  happen  or  be  performed  before  the  e- 
Icate  can  vert  or  be  enlarged  ;  fubfequent  are  fuch,  by  the  fai- 
lure or  non-performance  of  which  an  eftate  already  vefted  may 
be  defeated.  Thus,  if  an  eftate  for  life  be  limited  to  A  upon 
his  marriage  'with  B,  the  marriage  is  a  precedent  condition, 
3nd  till  that  happens  no  eftate  (h)  is  vefted  in  A.  Or,  if  a 
man  grant  to  his  lerTee  for  years,  that  upon  pa\rment  of  a  hun- 
dred marks  within  the  term  he  ihall  have  the  fee,  this  alfo  is  a  i 
condition  precedent,  and -the  fee-fimple  pafteth  not  till  the  hun- 
dred marks  be  paid  (i).  But  if  a  man  grant  an  eftate  in  fee- 
fhnple,  refer ving  to  himfelf  and  his  heirs  a  certain  rent ;  and 
that,  if  fuch  rent  be  not  paid  at  the  times  limited,  it  mail  be 
lawful  for  him  and  his  heirs  to  re-enter,  and  avoid  the  eftate  ; 
in  this  cafe  the  grantee  and  his  heirs  have  an  eftate  upon  con- 
dition fubfequent,  which  is  defeafible  if  the  condition  be  not 
ilrictly  performed  (k).  To  this  clafs  "may  alfo  be  referred  all 
bafe  fees,  and  fee-fimples  conditional  at  the  common  law  (1). 
Thus  an  eftate  to  a  man  and  his  heirs,  tenants  of  the  manor  of 
Tale ,  is  an  eftate  on  condition  that  he  and  his  heirs  continue  te- 
nants of  that  manor.  And  fo,  if  a^perfonal  annuity  be  granted  at 
this  day  to  a  man  and  the  heirs  of  his  body ;  as  this  is  no  tenement 
within  the  ftatute  of  Weftminfter  the  fecond,it  remains,  as  at  com- 
mon law,  a  fee-fimple  on  condition  that  the  grantee  has  heirs  of 
hk  body.  Upon  the  fame  principle  depend  all  the  determinable 
eftates  of  freehold,  which  we  mentioned  in  the  eighth  chap- 
ter ;  as  durante  vuluitate,  &c  .•  thefe  are  eftates  upon  condition 
that  the  grantees  do  not  marry,  and  the  like.     And,    on  the 

fe)  Co.  Litt.  201.  (lc)  Lit*'  §-325. 

(•;)   Show.  Pari.  Caf.  S3,  &c.  (I)  See  pag.  109,  no,  III. 

(i)  Co.  Litt.  217. 

breach 
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breach  of  any  of  thefe  fubfequent  conditions  by  the  failure  of 
thefe  contingencies  ;  by  the  grantee's  not  continuing  tenant  of 
the  manor  of  Dale,  by  not  having  heirs  of  his  body,  or  by  not 
continuing  fole  ;  the  e dates  which  were  refpectively  vefted  in 
each  grantee  are  wholly  determined  and  void. 

A  distinction  is  however  made  between  a  condition  in 
deed  and  a  limitation,  which  Littleton  (m)  denominates  alio  a 
condition  in  law.  For  when  an  eftate  is  fo  exprefsly  confined 
and  limited  by  the  words  of  its  creation,  that  it  cannot  endure 
for  any  longer  time  than  till  the  contingency  happens  upon 
which  the  eftate  is  to  fail,  this  is  denominated  a  limitation  :  as 
when  land  is  granted  to  a  man,  jfc  long  as  he  is  parfon  of  Dale, 
or  while  he  continues  unmarried,  or  urdil  out  of  the  rents  and 
profits  he  lhall  have  made  50c/.  and  the  like  (n).  In  fuch  ca- 
fes the  eftate  determines  as  foon  as  the  contingency  happens, 
(when  he  ceafes  to  be  parfon,  marries  a  wife,  or  has  received 
the  500I.)  and  the  next  fubfequent  eftate,  which  depends  upon 
fuch  determination,  becomes  immediately  vefted,  without  any 
act  to  be  done  by  him  who  is  next  in  expectancy.  But  when 
an  eftate  is,  ftriclly  fpeaking,  upon  condition  in  deed  (as  if  grant- 
ed exprefsly  upon  condition  to  be  void  upon  the  payment  of  40/. 
by  the  grantor,  or  fo  that  the  grantee  continues  unmarried^  or 
provided  he  goes  to  York,  <&c.)  (o)  the  law  permits  it  to  endure 
beyond  the  time  when  fuch  contingency  happens,  unlefs  the  gran- 
tor or  his  heirs  or  affigns  take  advantage  of  the  breach  of  the 
condition,  and  make  either  an  entry  or  a  claim  in  order  to  avoid 
the  eftate  (p) .  But,  though  ftricr  words  of  condition  be  ufed  in  the 
creation  of  the  eftate,  yet  if  on  breach  of  the  condition  the  eftate 
be  limited  over  to  a  third  perfon,  and  does  not  immediately  revert 
to  the  grantor  or  his  reprefentatives,  (as  if  an  eftate  be  granted 
by  A' to  B,  on  condition  that  within  two  years  B  intermarry 
with  C,  and  on  failure  thereof,   then  to  D  and  his  heirs)  this 

(m)  §.  380.    1  Tnft.  234,  (t>)'lUtt.  §.  347-  Stat.  32  lieu.  VIII. 

(p)    10  Ren.  4j,  c-  34. 


(o)  tbil  42. 
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the  law  conftrues  to  be  a  limitation  and  not  a  condition  (q) : 
l)ecaufe,  if  it  were  a  condition,  then,  upon  the  breach  there- 
of, not  only  A  or  his  reprefentatives  could  avoid  the  eftate  by 
entry,  and  fo  T)}s  remainder  might  be  defeated  by  their  ne- 
rleclinp-  to  enter  ;  but,  when  it  is  a  limitation,  the  eftate  of  B 
determines,  and  that  of  D  commences,  the  inftant  that  the  fai- 
lure happens.  So  alio,  if  a  man  by  his  will  devifes  land  to  his 
heir  at  law-,  on  condition  that  he  pays  a  fum  of  money,  and 
for  non-payment  devifes  it  over,  this  ihall  be  confldered  as  a 
limitation  ;  otherwife  no  advantage  could  be  taken  of  the  non- 
payment, for  none  but  the  heir  himfelf  could  have  entered  for 
a  breach  of  condition  (r). 

In  all  thefe  inftances,  of  limitations  or  conditions  fubfequent, 
k  is  to  be  obferved,  that  fo  long  as  the  condition,  either  ex- 
prefs  or  implied,  either  in  deed  or  in  lav/,  remains  unbroken, 
the  grantee  may  have  an  eftate  of  freehold,  provided  the  eftate 
upon  which,  fuch  condition  is  annexed  be  in  itfeif  of  a  freehold 
nature  ;  as  if  the  original  grant  exprefs  either  an  eftate  of  in- 
heritance, or  for  life,  or  no  eftate  at  all,  which  is  conftruc- 
tively  an  eftate  for  life.  For  the  breach  of  thefe  conditions  be- 
ing contingent  and  uncertain,  this  uncertainty  preferves  the 
freehold  (s) ;  becaufe  the  eftate  is  capable  to  laft  for  ever,  or 
at  leaft  for  the  life  of  the  tenant,  fuppofmg  the  condition  to  re- 
main unbroken.  But  where  the  eftate  is  at  the  utmoft  a  chat- 
tel intereft,  which  muft  determine  at  a  time  certain,  and  may 
determine  fooner,  (as  a  grant  for  ninety  nine  years,  provided 
A,  B.,  and  C,  and  the  furvivor  of  them,  jhall  fo  long  live)  this 
ftiii  continues  a  mere  chattel,  and  is  not,  by  its  uncertainty, 
ranked  amono-  eftates  of  freehold. 

o 

These  express  conditions,  if  they  be  impoffibte  at  the  time 
of  their  creation,  or  afterwards  become  impoftible  by  the  act 
of  God  or  the  act  of  the  feoffor  himfelf,  or  if  they  be  con- 
trary  to  iaw,  or  repugnant  to  the  nature  of  the  eftate,  are 
void.      In  any  of  which  cafes,  if  they  be  conditions  fubfequent, 

(q)  i  Ventr.  2-2.  (s)  Co.  Lit*.  42. 

(rj  Cro.  Ellz.  235.  r  Roll.  Abr.  41  f. 

that 
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that  is,  to-be  performed  after  the  eftate  is  veiled,  the  eftate 
ihali  become  abiblute  in  the  tenant.  As  If  a  feoffment  be 
made  to  a. man  in  fee-fimple,  on  condition,  that  unlefs  he  goes 
to  Rome  in  twenty  four  hours  ;  or  unlefs  he  marries  with  Jane 
S.  by  fuch  a  day  ;  (within  which  time  the  woman  dies,  or  ths 
feoffor  marries  her  himfelf)  or  unlefs  he  kills  another.;  or  ia 
cafe  he  alienes  in  fee  ;  then  and  in  any  of  futh  cafes  the  eftate 
Ihall  be  vacated  and  determine:  here  the  condition  is  void^ 
and  the  estate  made  abfolute  in  the  feoifee.  For  he  hath  by 
the  grant  the  ^nate  veiled  in  him,-  which  ihall  not  be  defeated 
aft-  wards  b}  a  condition' either  impoffible,  illegal,  or  repug- 
ivr  But  rf  the  condition  be  precedent,  or  to  be  perform- 

ed before  the  eftate  vefts,  as  a  grant  to  a  man  that,  if  he  kills- 
another,  or  goes  to  Rome  in  a  day,  he  ihall  have  an  eftate  in 
fee  •  here  the  void  condition  being  precedent,  the  eftate  which 
depends  thereon  is  alfovoid,  and  the  grantee  mail  take  nothing 
by  the  grant :  for  he  hath  no.  eftate  until  the  condition  be  per- 
formed (u). 

There  are  feme  eftates  defeafible  upon  condition  fubfe- 
quent,  that  recru ire  a  more  peculiar  notice.     Such  are 

III.  Estates  held  in  vadio,  in  gage,  or  pledge  ;  which 
are  of  two  kinds,  vivum  vadium,  or  living  pledge  ;  and  ?nor- 
tuum  vadium,    dead  pledge,    or  mortgage.. 

VivtTM  vadium,  or  living  pledge,  is  when  a  man  borrows 
a  fum  (fuppofe  200  I.)  of  another  :  and  grants  him  an  eftate, 
as,  of  20  /.  per  annum,  to  hold  till  the  rents  and  profits  mall 
repay  the  fum  fo  borrowed.  This  is  an  eftate  conditioned  to 
be  void,  as  foon  as  fuch  fum  is  raifed.  And  in  this  cafe  the 
land  or  pledge  is  faid  to  be  living :  it  fubfifts,  and  furvives  the 
debt ;  and,  immediately  on  the  difcharge  of  that,  refults  back- 
to  the  borrower  (w).  But  mortuum  vadium,  a  dead  pledge,  or 
mortgage,  (which  is  much  more  common  than  the  other)  is 
where  a  man  borrows,  of  another  a  fpecifk  fum  (e.  g>  200  I. J 

(t)  Co.  Lkt.  20$.  (w)  luhl  20  j. 

(u)  Ibid, 

and 
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and  grants  Jiiirt  an  eftate  in  fee,  on  condition  that  if  he,    the 

mortgagor,  mall  repay  the  mortgagee  the  faid  fum  of  200  L 
on  a  certain  day  mentioned  in  the  deed,  that  then  the  mort- 
gagor may  re-enter  on  the  eitate  fo  granted  in  pledge;  or, 
as  is  now  the  more  ufual  way,  that  the  mortgagee  iliall  recon- 
vey  the  eftate  to  the  mortgagor  :  in  this  cafe  the  land,  which 
is  (o  put  in  pledge,  is,  by  law  in  cafe  of  non-payment  at  the 
time  limited,  for  ever  dead  and  gone  from  the  mortgagor  ; 
and  the  mortgagee's  eftate  in  the  lands  is  then  no  longer  con- 
ditional, but  abfolute.  But,  fo  long  as  it  continues  condition- 
al, that  is,  between  the  time  of  lending  the  money,  and  the 
time  allotted  for  payment,  the  mortgagee  is  called  tenant  in 
mortgage  (x).  But,  as  it  was  formerly  a  doubt  (y),  whe- 
ther, by  taking  fuch  eftate  in  fee,  it  did  not  become  liable  to 
the  wife's  dower,  and  other  incumbrances  of  the  mortgagee 
(though  that  doubt  has  been  long  ago  over-ruled  by  our  courts 
of  equity)  (z),  it  therefore  became  ufual  to  grant  only  a  long 
term  of  years,  by  way  of  mortgage  ;  with  condition  to  be 
void  on  re-payment  of  the  mortgage-money  :  which  courfe 
has  been  fin.ce  continued,  principally  becaufe  on  the  death  of 
the  mortgagee  fuch  term  becomes  vefted  in  his  perfonal  re* 
preventatives,  who  alone  are  intitled  in  equity  to  receive  the 
money  lent,  of  whatever  nature  the  mortage  may  happen  id 
be. 

As  foon  as  the  eftate  is  created,  the  mortgagee  may  im- 
mediately enter  on  the  lands  ;  but  is  liable  to  be  difpoffeffed, 
upon  performance  of  the  condition  by  payment  of  the  mort- 
gage-money at  the  day  limited.  And  therefore  the  ufual 
way  is  to  agree  that  the  mortgagor  mall  hold  the  land  till  the 
day  affigned  for  payment ;  when,  in  cafe  of  failure,  where- 
by the  eftate  becomes  abfolute,  the  mortgagee  may  enter 
upon  it  and  take  polfe'IIon,  without  any  poilibility  at  larjj 
of  being  afterwards  evicted  by  the  mortgagor,  to  whom  the 
land  is  now  for  ever  dead.  But  here  again  the  courts  of  e- 
quity  interpofe  ;   and,   though  a  mortgage  be  thus  forfeited, 

(x)  Litt.  §.  332.  (z)  Hardr.  466. 

(y)  Ib;l  $.  357.  Cro.  Car.  191  = 

and 
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and  the  eftate  abfolutely  vefted  in  the  mortgagee  at  the  com- 
mon law,  yet  they  will  conftder  the  real  value  of  the  tene- 
ments compared  with  the  fum  borrowed.  And,  if  the  eftate 
be  of  greater  value  than  the  money  lent  thereon,  they  will 
allow  the  mortgagor  at  any  reasonable  time  to  recall  or  re- 
deei:  .  >atc  ;  paying  to  the  mortgagee  his  principal,  iji* 
jtereft,  and  expence& :  for  otherwife,  in  ftricinefs  of  lav/,  an 
efta.:e  wor:.h  1000/.  might  be  forfeited  for  non-payment  of 
ic  or  a  -  .3  fum.  This  reaibnable  advantage.,  allowed  to 
mortgage  r ;  _,  is  called  the  equity  of  redemption :  and  this  enables 
a  s  gor  to  call  on  the  mortgagee,  who  has  poffeflion  'of 

h  ftate,  to  deliver  it  back  and  account  for  the  rents  and  pro- 
f:  s  received,  on  payment  of  his  whole  debt  and  intereft;  there- 
by turning  the  r&oftuum  into  a  kind  of  vivum  vadium.  But, 
on  the  other  hand,  the  mortgagee  may  either  compel  the  fale 
of  the  eftate,  in  order  to  get  the  whole  of  his  money  imme- 
diately ,  or  elfe  call  upon  the  mortgagor  to  redeem  his  eftate 
presently,  or,  in  default  thereof,  to  be  for  ever  forectofed 
from  redeeming  the  fame  ;  that  is,  to  lofe  his  equity  of  re- 
demption without pcftibility  of  re-call.  And  alfo,  inibme  cafes 
of  fraudulent  mortgages  (a),  the  fraudulent  mortgagor  for- 
feits all  equity  of  redemption  whatfoever.  It  is  not  therefore 
ffiifual  for  mortgagees  to  take  poffeilion  of  the  mortgaged  eftate, 
unlefs  where  the  fecurity  is  precarious,  or  frnali ;■  cr  where 
the  mortgagor  neglects  even  the  payment  of  intereft  :  when 
the  mortgagee  is  frequently  obliged  to  bring  an  ejectment, 
and  take  the  land  into  his  own  hands,  in  the  nature  of  a 
pledge,  or  the  pi-gnus  of  the  Roman  law  :  whereas,  while  it 
remains  in  the  hands  of  the  mortgagor,  it  more  refemhles 
their  hypothec^  which  was  where  the  poifelnon  of  the  thinp- 
pledged  remained  with  the  deb  tar  (b).  But,  by  ftatute  7  Geo. 
II.  c.  20.  after  payment  or  tender  by  the  mortgagor  of 
principal,  intereftf  and  cofts,  the  mortgagee  can  maintain 
no  ejectment;  bu-t  may  be  compelled  to  re-amVn  his  fecu- 
rities.     In   Glanvil's  time,    when  the   uniyerfal   method   of 

(a)  Stat.  4  &  5  W.  &  M.  c  16.  fine  tr adit} one  nuia  convent/ one  te/xr 

(b)  Pignoris  appellatione  eum  pro-  Furt  propria  hypofhecae  appellations 
frte  remcontineri  dicimus,  quae  fi mid  conti/.cr;  di(Jmm,  I/iJi.  I.  4.  t.  6,  §.  7. 
etijm  ira&itun credit vri,  At  eu?n},  £«$? 

conveyance 


i6o  fhe  Rights  Book  IL 

•conveyance  was  by  livery  of  feifin  or  corporal  tradition  of 
the  lands,  no  gage  or  pledge  of  lands  was  good  unlefs  pof- 
feinon  was  alfo  delivered  to  the  creditor  ;  "  fi  non  fequatur, 
"  ipfius  vadti  traditio,  curia  dominl  regis  hujufinodi  privatas  con- 
<£  vetitivnes  tueri  non  -folet?"  for  which  the  reafon  given  is,  to 
prevent  fubfequent  and  fraudulent  pledges  of  the  fame  land  ; 
fi  cum  in  tali  cafu  pqffit  eadem  res  pluribus  aliis  cr editor ibus  turn 
4i  prius  turn  pojterius  iyivadiari  (c).'?  And  the  frauds  which 
have  arifen,  fince  the  exchange  of  thefe  public  and  notorious 
conveyances  for  more  private  and  fecret  bargains,  have  well 
evinced  the  wifdom  of  our  antient  law. 

IV.  A  fourth  fpecies  of  eftates,  defeafible  on  condition 

fubfequent,  are  thofe  held  by  fi  atute  merchant ,  and  jtatute 
ftaple;  which  are  very  nearly  related  to  the  vivum  vadium 
before-mentioned,  or  eftate  held  till  the  profits  thereof  ihall 
difcharge  a  debt  liquidated  or  ascertained.  For  both  the  fta- 
tute  merchant  and  ftatute  ftaple  are  fecurities  for  money  ; 
the  one  entered  into  purfuant  to  the  ftatute  13  Edw.  I.  de 
mercatoribus,  and  thence  called  a  ftatute  merchant ;  the  other 
purfuant  to  the  ftatute  27  Edw.  III.  c.  9.  before  the  mayor 
of  the  ftaple,  that  is  to  fay,  the  grand  mart  for  the  principal 
commodities  or  manufactures  of  the  kingdom,  formerly  held  by 
act  of  parliament  in  certain  trading  town*  (d),  and  thence  this 
fecurity  is  called  a  ftatute  ftaple.  They  are  both,  I  fay,  fecu- 
rities for  debts,  originally  permitted  only  among  traders,  for 
the  benefit  of  commerce ;  whereby  the  lands  of  the  debtor  are 
conveyed  to  the  creditor,  till  out  of  the  rents  and  profits  of 
them  his  debt  may  be  fatisfied  :  and  during  fuch  time  as  the 
creditor  fo  holds  the  lands,  he  is  tenant  by  ftatute  merchant* 
or  ftatute  ftaple.  There  is  alio  a  fimilar  fecurity,  the  recog- 
nizance in  the  nature  of  ftatute  ftaple,  which  extends  the 
benefit  of  this  mercantile  tranfaction  to  all  the  king's  fubjedls 
in  general,   by  virtue  of  the  ftatute  23  Hen.  VIII.  c.  6. 

V.  Another  fimilar  conditional  eftate,  created  by  operation 
,  of  law,  for  fecurity  and  fatisf action  of  debts  is  called  an  eftate 

(c)  /.  10.  e,  8.  (d)  See  Book  I.  ch.  8. 

bv 
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by  elegit.  What  an  elegit  is,  and  why  fo  called,  will  be  ex- 
plained in  the  third  part  of  thefe  commentaries.  At  prefent  I 
need  only  mention,  that  it  is  the  name  of  a  writ,  founded  on 
the  ftatute  (e)  of  Weltm.  2.  by  which,  after  a  plaintiff  has  ob- 
tained judgment  for  his  debts  at  law,  the  iheriff  gives  him  pof- 
feflion  of  one  half  the  defendant's  lands  and  tenements,  to  be 
held,  occupied,  and  enjoyed,  until  his  debt  and  damages  are 
fully  paid  :  and,  during  the  time  he  lb  holds  them,  he  is  called 
tenant  by  elegit*  It  is  eafy  to  obferve,  that  this  is  alfo  a  mere 
conditional  eftate,  defeafibie  as  foon  as  the  debt  is  levied.  But 
it  is  remarkable,  that  the  feodal  restraints  of  alienating  lands, 
and  charging  them  with  the  debts  of  the  owner,  were  fofteh- 
ed  much  earlier  and  much  more  effectually  for  the  benefit  of 
trade  and  commerce,  than  for  any  other  confideration.  Be-  . 
fore  the  ftatute  of  qui  empiores  (f ),  it  is  generally  thought  that 
the  proprietor  of  lands  was  enabled  to  alienate  no  more  than 
a  moiety  of  them  :  the  ftatute  therefore  of  Wefon.  1.  permits 
only  ib  much  of  them  to  be  affected  by  the  procefs  of  law,  as  a 
■nan  was  capable  of  alienating  by  his  own  deed.  But  by  the 
ftatute  de  mercatoribus  (palled  in  the  fame  year)  (g)  the  ^vhole 
of  a  mans  lands  was  liable  to  be  pledged  in  a  ftatute  merchant* 
for  a  debt  contracted  in  trade  ;  though  only  half  of  them  was 
liable  to  be  taken  in  execution  for  any  other  debt  of  the 
owner, 

I  shall  conclude  what  I  had  to  remark  on  thefe  eftates, 
by  ftatute  merchant,  ftatute  ftaple,  and  elegit,  with  the  ob- 
servation of  fir  Edward  Coke  (h).  "  Thefe  tenants  have 
"  uncertain  interefts  in  lands  and  tenements,  and  yet  they 
"  have  but  chattels  and  no  freeholds  ;'?  (which  makes  them 
an  exception  to  the  general  rule)  "  becaufe,  though  they 
"  may  hold  an  eftate  of  inheritance,  or  for  life,  ut  liberunt 
"  tenemeritum,  until  their  debt  be  paid  ;  yet  it  /hall  go  to 
"  their  executors  :  for  ut  is  frmilitndinary  :  and  though,  to 
"  recover  their  eftates,  they  ihail  have  the  fame  remedy  (by 
*'  affize  as  a  tenant  of  the  freehold  ihail   have,   yet  it  is  but 

(e)  i|  EcW.  I.  c.  18*  (o)  n  Edw.  I. 

($■)  18  Eclw.  i,  (h)  1  inft.  43,  43. 

Vol.  It.  L  « the 
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<(  the  fimilitude  of  a  freehold,  and  nullum  pmile  eft  idem" 
This  indeed  only  proves  them  to  be  chattel  interefrs,  beeaufe 
they  go  to  the  executors,  which  is  inconfiflent  with  the  nature 
of  a  freehold  :  but  it  does  not  affign  the  reafon  why  thefe  e- 
ftates,  in  contradiitin&ion  to  other  uncertain  interefts,  fhal! 
veil  in  the  executors  of  the  tenant  and  not  the  heir  ;  which 
is  probably  owing  to  this  :  that,  being  a  fecurity  and  remecjy 
provided  for  perfonal  debts  owing  to  the  deceafed,  to  which 
debts  the  executor  is  mtitled,  the  law  has  therefore  thus  di- 
rected their  fuccelhon  ;  as  judging  it  reafonable,  from  a  prin- 
ciple of  natural  equity,  that  the  fecurity  and  remedy  mould  be 
veiled  in  them,  to  whom  the  debts  if  recovered  would  belong. 
And,  upon  the  fame  principle,  if  knds  be  devifed  to  a  man's 
executor,  until  out  of  the  profits  their  debts  due  from  the  te- 
ftatcr  be  difcharged,  this  intereft  in  the  lands  mall  be  a  chattel 
intereft,  and  on  the  death  of  fuch  executor  go  to  his  execu- 
tors (i)  :  beeaufe  they,  being  liable  to  pay  the  original  tefta- 
tor's  debts,  fo  far  as  his  affets  will  extend,  are  in  reafon  inti- 
tled  to  poiTeis  that  fund,  out  of  which  he  has  directed  them  to- 
be  paid. 

(i)  Co.  Litt  42. 


Chapter 
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Chapter,  the   eleventh* 

Of  ESTATES   in   POSSESSION,    REMAIN- 
DER, and  REVERSION. 


ITHER.TO  we  have  considered  eftates  folely  with  re* 
gard  to  their  duration,  or  the  quantity  of  hit  ere  ft  which 
the  owners  have  therein.  We  are  now  to  confider  them  in 
another  view ;  with  regard  to  the  time  of  their  enjoyment^ 
when  the  actual  pernancy  of  the  profits  (that  is,  the  takings 
perception,  or  receipt,  of  the  rents  and  other  advantages  ari-> 
fine  therefrom)  begins.  Eilat.es  therefore,  with  refpect  to 
this  confideratlon,  may  either  be  in  poffi'fjhn,  or  in  expe&Umcy  .- 
and  of  expectancies  there  are  two  forts  ;  one  created  by  act 
of  the  parties,  called  a  remainder ;  the  other  by  aft  of  law, 
and  called  a  r  ever  fori. 

I.  Of  eftates  in  poj/effion^  (which  are  fometimes  called  e- 
ftates  executed,  whereby  a  prefent  intereft  paffes  to  and  re-* 
fides  in  the  tenant,  not  depending  on  any  fubfequent  circum- 
flance  or  contingency,  as  in  the  cafe  of  eflates  executory) 
there  is  little  or  nothing  peculiar  to  be  obferved.  All  the  e* 
ftates  we  have  hitherto  fpoken  of  are  of  this  kind ;  for,  in  ky* 
ing  down  general  rules,  we  ufually  apply  them  to  fuch  efrates 
as  are  then  actually  in  the  tenant's  poiTeiiion.  But  the  doc- 
trine of  eftates  in  expectancy  contains  fome  of  the  nicer!  and 
moil  abftrufe  learning  in  the  Englifn  law.  Thefe  will  there* 
fore  require  a  minute  difcuffion,  and  demand  fome  degree  of 
attention. 

t  %  II.  An 


164  The  Rights  Bool;  IL 

II.  An  eftate  then  in  remainder  may  be  defined  to  be,  ait 
eftate  limited  to  take  effect  and  be  enjoyed  after  another  eftate 
is  determined.  As  if  a  man  feized  in  fee-fimple  granteth  lands 
to  A  for  twenty  years,  and,  after  the  determination  of  the  laid 
term,  then  to  B  and  his  heirs  for  ever  :  here  A  is  tenant  for 
years,  remainder  to  B  in  fee.  In  the  iirfl  place  an  eflate  for 
years  is  created  or  carved  out  of  the  fee,  and  given  to  A ;  and 
the  rendue  or  remainder  of  it  is  given  to  B.  But  both  thefe 
inter  efts  are  in  fact  only  one  eftate  5  the  prefent  term  of  years, 
and  the  remainder  afterwards,  when  added  together,  being  e- 
qual  only  to  one  eflate  in  fee  (a).  They  are  indeed  different 
parts,  but  they  conftitute  only  one  whole :  they  are  carved  out 
of  one  and  the  fame  inheritance  :  they  are  both  created,  and  may 
both  fiibfift,  together  ;  the  one  in  poffefTion,  the  ether  in  ex- 
pectancy. So  if  land  be  granted  to  A  for  twenty  years,  ancl 
after  the  determination  of  the  faid  term,  to  B  for  life  ;  and,  af- 
ter the  determination  of  B?s  eftate  for  life,  it  be  limited  to  C 
and  his  heirs  for  ever  :  this  makes  A  tenant  for  years,  with  re- 
mainder to  B  for  life,  remainder  over  to  C  in  fee.  Now  here 
the  eftate  of  inheritance  undergoes  a  divifion  into  three  por- 
tions :  there  is  fir  ft  A's  eftate  for  years  carved  out  of  it ;  and 
after  that  B's  eftate  for  life  ;  and  then  the  whole  that  remains  is 
limited  to  C  and  his  heirs.  And  here  alfo  the  firft  eftate  and 
both  the  remainders,  for  life  and  in  fee,  are  one  eftate  only ; 
being  nothing  but  parts  or  portions  of  one  entire  inheritance  : 
and  if  there  were  an  hundred  remainders,  it  would  ftill  be  the 
fame  -thing  *  upon  a  principle  grounded  on  mathematical  truth, 
that  all  the  parts  are  equal,  and  no  more  than  equal,  to  the 
whole.  And  hence  alfo  it  is  eafy  to  collect,  that  no  remainder 
can  Delimited  after  the  grant  of  an  eftate  in  fee-fimple  (b)  ;  be- 
caufe  a  fee-fimple  is  the  higheft  and  largeft  eftate,  that  a  fub- 
ject  is  capable  of  enjoying  ;  and  he  that  is  tenant  in  fee  hath 
in  him  the  whole  of  the  eftate  :  a  remainder  therefore,  which  is 
only  a  portion,  or  reffiduaiy  part ,  of  the  eftate,  cannot  be  re*, 
ferved  after  the   whole   is  difpofed   of.     A  particular  eftate, 

(a)  Co.  Litt.  143'-  P>)  Plowd.  29.  Vangh.  260. 
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jvith  all  the  remainders  expectant  thereon,  is  only  one  fee-ftm- 
pie  ;  as  40/.  is  part  of  100/.  and  60/.  is  the  remainder  of  it ; 
wherefore,  after  a  fee-fimple  once  v#fted,  there  can  no  more 
be  a  remainder  limited  thereon,  than  after  the  whole  100/.  is 
appropriated  there  can  be  any  refidue  fubfifting. 

Thus  much  being  premifed,  we  ihall  be  the  better  enabled 
to  comprehend  the  rules  that  are  laid  down  by  law  to  be  ob- 
ferved  in  the  creation  of  remainders,  and  the  reafons  upon 
which  thofe  rules  are  founded. 

1.  And,  nrft,  there  muft  necelTarily  be  fome  particular  e- 
ftate,  precedent  to  the  eftate  in  remainder  (c).  As,  an  eftate 
for  years  to  A,  remainder  to  B  for  life  ;  or,  an  eftate  for  life 
to  A,  remainder  to  B  in  tail.  This  precedent  eftate  is  called 
the  particular  eftate,  as  being  only  a  fmall  part,  or  particula,  of 
the  inheritance  :  the  refidue  or  remainder  of  which  is  granted 
over  to  another.  The  neceiuty  of  creating  this  preceding  par- 
ticular eftate,  in  order  to  make  a  good  remainder,  arifes  from 
this  plain  reafon  :  that  remainder  is  a  relative  exprefhon,  and 
implies  that  fame  part  of  the  thing  is  previoufly  difpofed  of : 
for,  where  the  whole  is  conveyed  at  once,  there  cannot  poffibly 
exift  a  remainder  ;  but  the  intereft  granted,  whatever  it  be, 
will  be  an  eftate  in  polfemon. 

An  eftate  created  to  commence  at  a  diftant  period  of  time2 
without  any  intervening  eftate,  is  therefore  properly  no  re- 
mainder :  it  is  the  whole  of  the  gift,  and  not  a  reiiduary 
part.  And  fuch  future  eftates  can  only  be  made  of  chat- 
tel interefts,  which  were  confidered  in  the  light  of  mere  con- 
tracts by  the  antient  lav/  (d),  to  be  executed  cither  now  or 
hereafter,  as  the  contracting  parties  mould  agree  :  but  an 
eftate  of  freehold  muft  be  created  to  commence  immediate- 
ly. For  it  is  an  antient  rule  of  the  common,  law,  that  no. 
eftate  of  freehold  can  be  created  to  commence  in  future  5 
but  it  ought  to  take  effect  prefently,    either   in  poiTeiTion   or 

(,-)  Co..  Litt-  49-  Plowd.  25..  (d)  Raym.  151. 
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remainder  (e)  :  becaufe  at  common  law  no  freehold  in  lands 
could  pafs  without  livery  of  feifm  ;  which  muft  operate  either 
immediately,  or  not  at  all.  It  would  therefore  be  contradic- 
tory, if  an  eftate,  which  is  not  to  commence  till  hereafter, 
could  be  granted  by  a  conveyance  which  imports  an  immedU 
ate  pofTeiiion.  Therefore,  though  aleafe  to  A  for  feven  years, 
to  commence  from  next  Michaelmas,  is  good  ;  yet  a  convey- 
ance to  B  of  lands,  to  hold  to  him  and  his  heirs  for  ever  from 
the  end  of  three  years  next  enfuing,  is  void.  So  that  when 
it  is  intended  to  grant  an  eftate  of  freehold,  whereof  the  en- 
joyment ftiall  be  deferred  till  a  future  time,  it  is  necefiary  to 
create  a  previous  particular  eftate,  which  may  fubfift  till  that 
period  of  time  is  completed  :  and  for  the  grantor  to  deliver  im- 
mediate poifeiTion  of  the  land  to  the  tenant  of  this  particular  e- 
ftate,  which  is  conftrued  to  be  giving  pofTeiiion  to  him  in  re- 
mainder, fince  his  eftate  and  that  of  the  particular  tenant  are 
one  and  the  fame  eftate  in  law.  As,  where  one  leafes  to  A  for 
three  years,  with  remainder  to  B  in  fee,  and  makes  livery  of 
feifm  to  A  ;  here  by  the  livery  the  freehold  is  immediately  cre- 
ated, and  veiled  in  B,  during  the  continuance  of  A's  term  of 
years,  The  whole  eftate  paiTes  at  once  from  the  grantor 
to  the  grantees,  and  the  remainder-man  is  feifed  of  his  re- 
mainder at  the  fame  time  that  the  termor  is  poftefTed  of  his 
term.  The  enjoyment  of  it  muft  indeed  be  deferred  till 
hereafter  ;  but  it  is  to  all  intents  and  purpofes  an  eftate  com- 
mencing in  praefeniij  though  to  be  occupied  and  enjoyed  in 
fuiuro. 

As  no  remainder  can  be  created,  without  fuch  a  precer 
dent  particular  eftate,  therefore  the  particular  eftate  is  faid 
to  Cupport  the  remainder.  But  a  leafe  at  will  is  not  held 
to  be  fuch  a  particular  eftate,  as  will  fuppoi  t  a  remainder 
over  (f).  For  an  eftate  at  will  is  of  a  nature  fo  (lender 
and  precarious,  that  it  is  not  looked  upon  as  a  portion  of 
the  inheritance  ;  and  a  portion  muft  firft  be  taken  out  of  it, 
in  order  to  conftitute  a  remainder.  Befides,  if  it  be  a  free- 
hold remainder,  livery  of  feifm  muft  be  given  at  the  time 
ef  its  creation  ;    and  the   entry   of  the   grantor,  to  do  this, 

(e)  5  Rep.  94,  (0  ?  Rep.  75- 
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determines  the  eftate  at  will  in  the  very  inftant  in  which  it  is 
made  (g)  :  or,  if  it  be  a  chattel  intereft,  though  perhaps  it 
might  operate  as  a  future  contra:™,  if  the  tenant  for  years  be  a 
party  to  the  deed  of  creation,  yet  it  is  void  by  way  of  remain- 
der :  for  it  is  a  feparate  independent  contract,  diftincl:  from  the 
precedent  eftate  at  will ;  and  every  remainder  mud  be  part  of 
ene  and  the  fame  eftate,  out  of  which  the  preceding  particular 
eftate  is  taken  (h).  And  hence  it  is  generally  true,  that  if  the 
particular  eftate  is  void  in  its  creation,  or  by  any  means  is  de- 
feated afterwards,  the  remainder  iupported  thereby  lhall  be 
defeated  alio  (i)  :  as  where  the  particular  eftate  is  an  eftate  for 
the  life  of  a  perfon  not  in  effe  (k)  ;  or  an  eftate  for  life  upon 
condition,  on  breach  of  which  condition  the  grantor  enters  and 
avoids  the  eftate  (1)  ;  in  either  of  thefe  cafes  the  remainder  q- 
ver  is  void. 

2.  A  second  rule  to  be  obferved  is  this  ;  that  the  remain- 
der muft  commence  or  pafs  out  of  the  grantor  at  the  time  of 
the  creation  of  the  particular  eftate  (m).  As,  where  there  is 
an  eftate  to  A  for  life,  with  remainder  to  B  in  fee  :  here  B's 
remainder  in  fee  paffes  from  the  grantor  at  the  fame  time  that 
feifin  is  delivered  to  A  of  his  life  eftate  in  pbfleffiori.  And  it  is 
this,  which  induces  the  necellity  at  common  law  of  livery  of 
feilin  being  made  on  the  particular  eftate,  whenever  a  freehold 
remainder  is  created.  For,  if  it  be  limited  even  on  an  eftate 
for  years,  it  is  neceffary.  that  the  leffee  for  years  ihould  have  li- 
very of  feifin,  in  order  to  convey  the  freehold  from  and  out  of 
the  grantor  ;  otherwife  the  remainder  is  void  (n).  Not  that 
the  livery  is  neceffary  to  ftrengthen  the  eftate  for  years  ;  but, 
as  livery  of  the  land  is  requifite  to  convey  the  freehold,  and  vet 
cannot  be  given  to  him  in  remainder  without  infringing  the 
poffeftion  of  the  leiTee  for  years,  therefore  the  law  allows  inch 
livery,  made  to  the  tenant  of  the  particular  eftate,  to  relate 
and  enure  .to  him  in  remainder,  as  both  are  bur  one  eftate  in 
law  (o). 

(g)  Dyer.  18.  -      (1)  1  Ton.  58. 

(h)  Raym.  151.  (m)  Lift.  §•  6;r.     PJowcl  2^. 

(i)  Co.  Litt.  298.  (n)  Litt.  &>. 

(k)  2  Roll.  Abr.  415.  (o)  Co.  Litt.  49, 

I*  4  1  ■  A 


i6d  The  Rights  Book  II. 

3.  A  third  rule  reflecting  remainders  is  this;  that  the 
remainder  muft  veft  in  the  grantee  during  the  continuance  of 
the  particular  eftate,  or  eo  injlanti  that  it  determines  (p).  As, 
if  A  be  tenant  for  life,  remainder  to  B  in  tail ;  here  B's  re- 
mainder is  veiled  in  him,  at  the  creation  of  the  particular  e- 
ftate  to  A  for  life  :  or,  if  A  and  B  be  tenants  for  their  joint 
lives,  remainder  to  the  furvivor  in  fee  :  here,  though  during 
their  joint  lives  the  remainder  is  vefted  in  neither,  yet  on  the 
death  of  either  of  them,  the  remainder  vefts  inftantly  in  the 
furvivor  :  wherefore  both  thefe  are  good  remainders.  But, 
if  an  eftate  be  limited  to  A  for  life,  remainder  to  the  eldeft 
fon  of  B  in  tail,  and  A  dies  before  B  hath  any  fon ;  here  the 
remainder  will  be  void,  for  it  did  not  veft  in  any  one  dtirkig 
the  continuance,  nor  at  the  determination,  of  the  particular 
eftate  :  and,  even  fuppofing  that  B  mould  afterwards  have  a 
fon,  he  lhall  not  take  by  this  remainder  ;  for,  as  it  did  not 
veft  at  or  before  the  end  of  the  particular  eftate,  it  can  never 
veft  at  all,  but  is  gone  for  ever  (q).  And  this  depends  upon 
the  principle  before  laid  down,  that  the  precedent  particular 
eftate  and  the  remainder  are  one  eftate  in  law  ;  they  muft 
therefore  fubftft  and  be  in  efjb  at  cne  and  the  fame  inftant  of 
time,  either  during  the  continuance  of  the  firft  eftate,  or  at 
the  very  inftant  when  that  determines,  fo  that  no  other  eftate 
can  poinbly  come  between  them.  For  there  can  be  no  inter- 
vening  eftate  between  the  particular  eftate,  and  the  remain- 
der fupported  thereby  (r)  :  the  thing  fupported  muft  fall  to 
the  ground,   if  once  its  fupport  be  fevered  from  it. 

It  is  upon  thefe  rules,  but  principally  the  Lift,  that  the 
doctrine  of  contingent  remainders  depends.  For  remainders 
are  either  vefted  or  contingent.  Veiled  remainders  (or  re- 
mainders executed,  whereby  a  prefeqt  iutereft  palles  to  the 
party,  though  to  be  enjoyed  in  futuro)  are  where  the  eftate 
is  invariably  fixed,  to  remain  to  a  determinate  perfori,  after 
the  particular  eftate  is  {pent.     As  if  A  be  tenant  for  twenty 

(p)  Plo-.vd.  2.;.     1  lisp.  $$,  (o)   1  Rep.  13S.  (r)  3  &ep.  21. 
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vears  remainder  to  B  in  fee;   here  B*s  is  a  veiled  remainder 
whkh  nothing  can  defeat,   or  fet  afide. 

Contingent  or  executory  remainders  (whereby  no  prefcnt 
intereft  pafies)  are  where  the  efrate  in  remainder  is  limited  to 
take  effect,  either  to  a  dubious  and  uncertain  perfon,  or  upon 
a  dubious  and  uncertain  event  ;  fo  that  the  particular  eftate 
may  chance  to  be  determined,  and  the  remainder  never  take 
effect  (s). 

First,  they  may  be  limited  to  a  dubious  and  uncertain 
perfon.  As  if  A  be  tenant  for  life,  with  remainder  to  B's 
eld  eft  fon  (then  unborn)  in  tail ;  this  is  a  contingent  remain- 
der, for  it  is  uncertain  whether  B  will  have  a  fon  or  no;  but 
the  inftant  that  a  fon  is  born,  the  remainder  is  no  longer  con- 
tingent, but  veiled.  Though  if  A  had  died  before  the  con- 
tingency happened,  that  is,  before  B's  fon.  was  born,  the  re- 
mainder would  have  been  abfolutely  gone  ;  for  the  particular 
eftate  was  determined  before  the  remainder  could  veft.  Nay, 
by  the  ftricl  rule  of  law,  if  A  were  tenant  for  life,  remainder 
to  his  own  eldefl  fon  in  tail,  and  A  died  without  iffue  born,  but 
leaving  his  wife  enfeint  or  big  with  child,  and  after  his  death 
a  poilhumous  fon  was  born,  this  fon  could  not  take  the  land, 
by  virtue  of  this  remainder  ;  for  the  particular  eftate  deter- 
mined before  there  was  any  perfcn  in  ejje,  in  whom  the  re- 
mainder could  veil  (t).  But,  to  remedy  this  hardfhip,  it  is 
enacted  by  ftatute  10  &  11  W.  III.  c.  16.  that  po^hu- 
moas  children  mail  be  capable  of  taking  in  remainder,  in  the 
fame  manner  as  if  they  had  been  born  in  their  father's  life- 
time :  that  is,  the  remainder  is  allowed  to  veft  in  them,  while. 
yet  in  their  mother's  womb  (u). 

This  fpecies  of  contingent  remainders,  to  a  perfon  not 
in  being,  mult  hqwever  be  limited  to  fame  one,  that  may 
by  common  poffibility,  or  pierdia  prophgua,  be  $n  ejje  at 
or  before  the   particular   eftate  determines  (w).     As    if  an 

(s)   3  Rep.  20.  (u)  See  Vol.  I.  p3g.  126. 

(t)  Salk^328.   4  Mod.  23^  (v)  2  Rep.  51.  *   c 
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eftate  be  made  to  A  for  life,  remainder  to  the  heirs  of  B  : 
now,  if  A  dies  before  B,  the  remainder  is  at  an  end  ;  for  du- 
ring B's  life  he  has  no  heir,  nemo  eft  haeres  vwentis :  but  if  B 
dies  hrft,  the  remainder  then  immediately  vefts  in  his  heir,  who 
will  be  entitled  to  the  land  on  the  death  of  A.  This  is  a  good 
contingent  remainder,  for  the  poflibility  of  B's  dying  before 
A  is  potentia  propinqua,  and  therefore  allowed  in  law  (x). 
But  a  remainder  to  the  right  heirs  of  B  (if  there  be  no  fuch 
perfon  as  B  in  ejje)  is  void  (y).  For  here  there  muft  two 
contingencies  happen  ;  fir  ft,  that  fuch  a  perfon  as  B  ihall  be 
born  ;  and,  fecondly,  that  he  lhall  alfo  die  during  the  conti- 
nuance of  the  particular  eftate  ,-;•  which  make  k  potentia  remo- 
tfffima,  a  mod:  improbable  polfibility.  A  remainder  to  a 
man's  eldeft  fon,  who  hath  none,  (we  have  feen)  is  good  ; 
for  by  common  poffibility  he  may  have  one  ;  but  if  it  be  limited 
in  particular  to  his  fon  John,  or  Richard,  it  is  bad,  if  he  have 
no  fon  of  that  name  ;  for  it  is  too  remote  a  polhbility  that  he 
mould  not  only  have  a  fon,  but  a  fon  of  a  particular  name  (z). 
A  limitation  of  a  remainder  to  a  baftard  before  it  is  born,  is 
not  good  (a)  :  for  though  the  law  allows  the  poilibility  of  ha- 
ving baftards,  it  prefumes  it  to  be  a  very  remote  and  impro- 
bable contingency.  Thus  may  a  remainder  be  contingent,  on 
account  of  the  uncertainty  of  the  perfon  who  is  to  take  it. 

A  remainder  may  alfo  be  contingent,  where  the  per- 
fon to  whom  it  is  limited  is  fixed  and  certain,  but  the  event 
upon  which  it  is  to  take  efretl:  is  vague  and  uncertain.  As, 
where  land  is  given  to  A  for  life,  and  in  cafe  B  furvives  him, 
then  with  remainder  to  B  in  fee  :  here  B  is  a  certain  per- 
fon, but  the  remainder  to  him  is  a  contingent  remainder, 
depending  upon  a  dubious  event,  the  uncertainty  of  his. 
furyiving  A.  During  the  joint  lives  of  A  and  B  it  is  con'- 
tingent ;  and  if  B  dies  firfr,  it  never  can  veft  in  his  heirs, 
but  is  for  ever  gone;  but  if  A  dies  firft,  the  remainder  to  B 
becomes  veiled. 

(x)  Co.  Litt.  378.  (z)  5  Rep-  51- 

(y)  Hob,  33.  (a)  Cro.  Eliz.  509. 
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Contingent  remainders  of  either  kind,  if  they  amount  to 
3  freehold,  cannot  be  limited  on  an  eftate  for  years,  or  any" 
other  particular  eftate,  lefs  than  a  freehold.  Thus  if  land 
be  granted  to  A  for  ten  years,  with  remainder  in  fee  to  the 
right  heirs  of  B,  this  remainder  is  void  (b) :  but  if  granted  to 
A  for  life,  with  a  like  remainder  it  is  good.  For,  unlefs  the 
freehold  paiTes  out  of  the  grantor  at  the  time  when  the  re- 
mainder is  created,  fuch  freehold  remainder  is  void :  it  can- 
not pafs  out  of  him,  without  veiling  fomewhere  :  and  in  the 
cafe  of  a  contingent  remainder  it  mud  veft:  in  the  particular 
tenant,  elfe  it  can  veft  no  where  :  unlefs  therefore  the  eftate 
of  fuch  particular  tenant  be  of  a  freehold  nature,  the  free- 
hold cannot  veil  in  him,  and  confequently  the  remainder  is 
void, 

Contingent  remainders  may  be  defeated,  by  deftroying  or 
determining  the  particular  eftate  upon  which  they  depend,  be- 
fore the  contingency  happens  whereby  they  become  vefted  (c). 
Therefore  when  there  is  tenant  for  life,  with  divers  remain- 
ders in  contingency,  he  may,  not  only  by  his  death,  but  by 
alienation,  furrender,  or  other  methods,  deftroy  and  determine 
his  own  life-eflate,  before  any  of  thofe  remainders  veil;  the 
confequence  of  which  is,  that  he  utterly  defeats  them  all.  As, 
if  there  be  tenant  for  life,  with  remainder  to  his  eldeft  fonun- 
born  in  tail,  and  the  tenant  for  life,  before  any  fon  is  born,  fur- 
renders  his  life-eftate,  he  by  that  means  defeats  the  remainder 
In  tail  to  his  fon :  for  his  fon  not  being  in  ejje,  when  the  parti- 
cular eftate  determined,  the  remainder  could  not  then  veil  5 
and,  as  it  could  not  veft  then,  by  the  rules  before  laid  down, 
it  never  can  veil  at  all.  In  thefe  cafes  therefore  it  is  necefTa- 
ry  to  have  truftees  appointed  to  preferve  the  contingent  re- 
mainders ;  in  whom  there  is  veited  an  eftate  in  remainder 
for  the  life  of  a  tenant  for  life,  to  commence  when  his  deter, 
mines.  If  therefore  his  eftate  for  life  determines  otherwife 
than   by  his  death,    their  eftate,    for  the  refidue  of  his  na- 

(b)  1  Rep.  133,  (c)   1  P^ep.  66.  135. 
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tural  life;  will  then  take  effect,  and  become  a  particular 
eftate  in  poiTeifion,  fufficient  to  fupport  the  remainders  de- 
pending in  contingency.  This  method  is  faid  to  have  been  in- 
vented by  fir  Orlando  Bridginan,  fir  GeoiFry  Palmer,  and 
other  eminent  council,  who  betook  themfelves  to  conveyan- 
cing during  the  time  of  the  civil  wars ;  in  order  thereby  to  fe- 
cure  in  family  fettlements  a  provilion  for  the  future  children 
of  an  intended  marriage,  who  before  were  ufually  left  at  the 
mercy  of  the  particular  tenant  for  life  (d) ;  and  when,  after 
the  restoration,  thofe  gentlemen  came  to  fill  the  firfi  offices 
of  the  law,  they  fupported  this  invention  with  reafonable  and 
proper  bounds,  and  introduced  it  into  general  ufe. 

Thus  the  Undent  will  obferve  how  much  nicety  is  requi- 
red in  creating  and  fecuring  a  remainder  ;  and  I  truft  he 
will  in  fome  meafure  fee  the  general  reafons  upon  which  this 
nicety  is  founded.  It  were  endiefs  to  attempt  to  enter  upon 
the  particular  fubtilities  and  refinements,  into  which  this 
eloclrine,  by  the  variety  of  cafes  which  have  occurred  in  the 
courfe  of  many  centuries,  has  been  fpuri  out  and  fubdivided  : 
neither  are  they  confonant  to  the  defign  of  thefe  elementary 
difquifitions.  I  mult  not  however  omit,  that  in  devifes  by 
laft  will  and  teflament,  (which,  being  often  drawn  up  when 
the  party  is  imps  concifu,  are  always  more  favoured  in  con- 
struction than  formal  deeds,  which  are  prefumed  to  be  made 
with  great  caution,  fore-thought,  and  advice) ;  in  thefe  de- 
vifes, I  fay,  remainders  may  be  created  in  fome  meafure  con- 
trary to  the  rules  before  laid  down:  though  our  lawyers  will 
not  allow  fuch  difpofitions  to  be  ftri&Iy  remainders :  but  call; 
them  by  another  name,  that  rf  executory  devifes,  or  devifes. 
hereafter  to  be  executed. 

An  executory  devife  of  lands  is  fuch  a  difpofition  of  them. 
by  will,  that  thereby  no  eftate  vefts  at  the  death  of  the  de- 
vifor,  but  only  on  fome  future  contingency.  It  differs, 
from  a  remainder  in  three  very  material  points  :  I.  That  it 
needs  not  any  particular   eftate  to  fupport  it.      2.  That  by. 

{&}  See  Moor.  48ft   2  Roll.  ALr.  797.  pi.  12,  2  Sid  159-  2  Chan..  Fvep-  i?°- 
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k  a  fee-fimple  or  other  lefs  eftate^  may  be  limited  after  a  fee- 
fmiple.  3.  That  by  this  means  a  remainder  maybe  limited  of 
a  chattel  intereft  after  a  particular  eftate  for  life  created  in 
the  fame. 

1 .  The  flrft  cafe  happens  when  a  man  devifes  a  future  eftate 
to  arife  upon  a  contingency;  and,  till  that  contingency  hap- 
pens, does  not  difpofe  of  the  fee-fimple,  but  leaves  it  to  de- 
fcend  to  his  heir  at  law.  As  if  one  devifes  land  to  a  feme-fole 
and  her  heirs,  upon  her  day  of  marriage  ;  here  is  in  effect  a 
contingent  remainder  without  any  particular  eftate  to  fupport 
it ;  a  freehold  commencing  in  futuro.  This  limitation,  thouo-h 
it  would  be  void  in  a  deed,  yet  is  good  in  a  will,  by  way  of  ex- 
ecutory devife  (e).  For,  fmce  by  a  devile  a  freehold  may 
pafs  without  corporal  tradition  or  livery  of  ieifm,  (as  it  muft 
do,  if  it  paiTes  at  all)  therefore  it  may  commence  in  futuro  ; 
becaufe  the  principal  reafon  why  it  cannot  commence  hi  futuro 
in  other  cafes,  is  the  necelTity  of  actual  feifm,  which  always 
operates  in  praefenti.  And,  fmce  it  may  thus  commence  in  futuro 
there  is  no  need  of  a  particular  eftate  to  fupport  it ;  the  only 
life  of  which  is  to  make  the  remainder  by  its  unity  with  the 
particular  eftate,  at  prefent  intereft.  And  hence  alfo  it  follows, 
that  fuch  an  executory  devife,  not  being  a  prefent  intereft, 
cannot  be  barred  by  recovery,  fuffered  before  it  commences  (f). 

2.  By  executory  devife,  a  fee,  or  other  lefs  eftate,  may 
be  limited  after  a  fee.  And  this  happens  where  a  devifor 
devifes  his  whole  eftate  in  fee,  but  limits  a  remainder  there- 
on to  commence  on  a  future  contingency.  As  if  a  man  de- 
vifes land  to  A  and  his  heirs  ;  but,  if  he  dies  before  the  age 
of  twenty  one,  then  to  B  and  his  heirs  :  this  remainder, 
though  void  in  a  deed,  is  good  by  way  of  executory  de- 
vife (g).  But,  in  both  thefe  fpecies  of  executory  devifes, 
the  contingencies  ought  to  be  fuch  as  may  happen  within  a 
reafonable  time  ;    as  within  one  or  more  life   or  lives  in  be- 

(e)  I  Sid.  153.  (fj   CrcKjac  593-  (g)  2  Mod.  289 
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ing,  or  within  a  moderate  term  of  years  ;  for  courts  of  judice 
will  not  indulge  even  wills,  fo  as  to  create  a  perpetuity,  which 
the  law  abhors  (h)  :  becaufe  by  perpetuities,  (or  the  fettle* 
ftieiit  of  an-intereft,  which  Shall  go  in  the  fucceflion  prefcribedj 
without  any  power  of  alienation)  (i)  eftates  are  made  incapa- 
ble of  anfwering  thofe  ends,  of  focial  commerce,  and  provi- 
ding for  the  fudden  contingencies  of  private  life,  for  which 
property  was  at  nrit  eftabliihed.  The  utmoft  length  that  has 
been  hitherto  allowed,  for  the  contingency  of  an  executory 
devife  of  either  kind  to  happen  in,  is  that  of  a  life  or  lives  in 
being,  and  one  and  twenty  years  afterwards.  As  when  lands 
are  deviled  to  fuch  unborn  fon  of  a  feme-covert,  as  fhall  firfr. 
attain  the  age  of  twenty  one,  and  his  heirs ;  the  utmoft  length 
of  time  that  can  happen  before  the  eftate  can  veft,  is  the  life 
of  the  mother  and  the  fubfequent  infancy  of  her  fon  :  and 
this  hath  been  decreed  to  be  a  good  executory  devife  (k). 

3.  By  executory  devife  a  term  of  years  may  be  given  to 
one  man  for  his  life,  and  afterwards  limited  over  in  remain- 
der to  another,  which  could  not  be  done  by  deed  :  for  by 
law  the  firft  grant  of  it,  to  a  man  for  life,  was  a  total  dif- 
pofition  of  the  whole  term  ;  a  life  eftate  being  efteemed  of 
a  hio-her  and  larger  nature  than  any  term  of  years  (I).  And, 
at  firft,  the  courts  were  tender,  even  in  the  cafe  of  a  will, 
of  reftraining  the  devifee  for  life  from  aliening  the  term  ; 
but  only  held,  that  In  cafe  he  died  without  exerting  that 
act  of  ownermip,  the  remainder  over  mould  then  take  place 
(m)  :  for  the  reftraint  of  the  power  of  alienation,  efpecial- 
ly  in  very  long  terms,  was  introducing  a  fpecies  of  perpe- 
tuity. But,  foon  afterwards,  it  was  held  (n),  that  the  de- 
vifee for  life  hath  no  power  of  aliening  the  term,  fo  as  to 
bar  the  remainder-man  :  yet  in  order  to  prevent  the  danger 
of  perpetuities,  it  was  fettled  (o),  that,  though  fuch  re- 
mainders may  be  limited  to  as  many  perfons  fucceilively  as 
the  devifor  thinks  proper,  yet  they  mult  all  be  in  effe  during 

(h)  12  Mod.  287.  I  Yern.  i&|.  (™>  Bro.  tit.  chattehs.  23.  Dyer-  74- 

(1)  Salk.  229.  (n)  Dyer.  358.   8  Rep.  96. 

(k)  Forr.  232.  (o)  I  Sid.  45*' 

(1)  8  ReP.  95. 
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the  life  of  the  firft  devifee  ;  for  then  all  the  candies  are  light- 
ed and  are  confumino-  ton-ether,  and  the  ultimate  remainder  is 
in  reality  only  to  that  remainder-man  who  happens  to  furvive 
the  reft :  or,  that  fuch  remainder  may  be  limited  to  take  effect 
upon  fuch  contingency  only,  as  muft  happen  (if  at  all)  during 
the  life  of  the  ftrft  devifee  (p). 

Thus  much  for  fuch  eftates  in  expectancy,  as  are  created 
by  the  exprefs  words  of  the  parties  themfelves  ;  the  molt  in- 
tricate title  in  the  law.  There  is  yet  another  fpecies,  which 
is  created  by  the  act  and  operation  of  the  law  itfelf,  and  this 
is  called  a  reverfion. 

III.  An  eftate  in  reverfion  is  the  refldue  of  an  eftate  left  in 
the  grantor,  to  commence  in  pofTefliao  after  the  determination 
of  fome  particular  eftate  granted  cut  by  him  (q) .  Sir  Edward 
Coke  (r)  defcribes  a  reverfion  to  be  the  returning  of  Tand  to 
the  grantor  or  his  heirs  after  the  grant  is  over.  As,  if  there 
be  a  gift  in  tail,  the  reverfion  of  the  fee  is,  without  any  fpe- 
cial  refervation,  veiled  in  the  donor  by  act  of  law  :  and  fo  al~. 
fo  the  reverfion,  after  an  eitate  for  life,  years,  or  at  will,  con- 
tinues in  the  leffor.  For  the  fee-fimple  of  all  lands  muft  abide 
fomewhere  :  and  if  he,  who  was  before  poiTeffed  of  the  whole, 
carves  out  of  it  any  fmaller  eftate,  and  grants  it  away,  what- 
ever is  not  fo  granted  remains  in  him.  A  reveriioii  is  never 
therefore  created  by  deed  or  writing,  but  arifes  from  con- 
struction of  law  ;  a  remainder  can  never  be  limited,  unlefs  by 
either  deed  or  devife.  But  both  are  equally  transferable,. 
when  actually  veiled,  being  both  eftates  in  praefenii  thougk 
taking  effect  in  futuro . 

The  doctrine  of  reverfions  is  plainly  derived  from  the 
feodal  conftitution.  For,  when  a  feud  was  granted  to  a  man 
for  life,  or  to  him  and  his  iffue  male,  rendering  either  rent, 
or  other  fervices  ;  then,  on  his  death  or  the  failure  of  iifue 
male,    the    feud  was  determined   and   refulted  back  to  die 

(p)  Skinn.  341.  3'P'Wms.  258,        (cj)  Co.  Litt-  22.        (r)  1  Inft.  142. 
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lord  or  proprietor  to  be  again  difpofed  of  at  his  pleafure. 
And  hence  the  ufoa!  incidents  to  reverfions  are  faid  to  he  feal- 
ty and  rent.  When  no  rent  is  referved  on  the  particular  e- 
ftate,  fealty  however  refults  of  ceurfe,  as  an  incident  quite  in- 
feparable,  and  may  be  demanded  as  a  badge  of  tenure,  or 
acknowledgment  of  fupetidrity  ;  being  frequently  the  only  e^ 
vidence  that  the  lands  are  holden  at  all.  Where  rent  is  re- 
ferved, it  is  alio  incident  though  not  infeparably  fo,  to  the  re- 
veffiofl  (s).  The  rent  may  be  granted  away,  referving  the 
reverfion ;  and  the  reverfion  may  be  granted  away,  referving 
the  rent;  by  J "pedal  words :  but  by  a  general  grant  of  the  re- 
verfion, the  rent  will  pafs  with  it,  as  incident  thereunto  > 
though  by  the  grant  of  the  rent  generally,  the  reverfion  will 
not  pafs.  the :  incident  paftes  by  the  grant  of  the  principal, 
but  not  e  converfo:  for  the  maxim  of  the  law  is,  i(  acceffbrlum 
u  non  duct y  fed  fequiiur,  faum  principal 'e  (t)." 

These  incidental  rights  of  the  reverfioner,  and  the  refpec- 
tive  modes  of  defcent,  in  which  remainders  very  frequently 
differ  from  reverfions,  have  occafioned  the  law  to  be  careful 
in  diitinguifhing  the  one  from  the  other,  however  inaccurate- 
ly the  parties  themfelves  may  defcribe  them.  For  if  one,  fei~ 
fed  of  a  paternal  eft-ate  in  fee,  makes  a  leafe  for  life,  with  re- 
mainder to'himfelf  and  his  heirs,  this  is  properly  a  mere  re- 
verfion (u),  to  which  rent  and  fealty  (hall  be  incident ;  and 
\shich  lhall  only  defcend  to  the  heirs  of  his  father's  blood,  and 
not  to  his  heirs  general,  as  a  remainder  limited  to  him  by  a 
third  perfon  would  have  done  (w) :  for  it  is  the  old  eftate, 
which  was  originally  in  him,  and  never  yet  was  out  of  him. 
And  fo  likewewife,  if  a  man  grants  a  leafe  for  life  to  A,  re- 
ferving rent,  with  reverfion  to  B  and  his  heirs,  B  hath  a  re- 
mainder defcendible  to  his  heirs  general,  and  net  a  reverfion, 
to  which  the  rent  is  incident  y  but  the  grantor  {hall  be  intitled 
to  the  rent,  during  the  continuance  of  A's  eftate  (x). 


(s)  Co.  Litt.  143- 

(n)  Cro.  EKz.  32 1- 

(x)  1  And-  2^. 

(t)  Ibid,  ish  152. 

(w)  3  Lev.  407< 

fr 
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In  order  to  affift  fuch  perfons  as  have  any  eftate  in  remain- 
der }  reverfion,  or  expectancy,  after  the  death  of  others,  a- 
gainft  fraudulent  concealments  of  their  deaths,  it  is  enacted 
by  the  ftacute  6  Ann.  c.  18.  that  all  perfons  oil  whctfe  lives 
any  lands  or  tenements  are  hojden,  lhall  (upon  application  to 
the  court  of  chancery  and  order  made  thereupon)  once  in 
every  year,  if  required,  be  produced  to  the  court,  or  its  corn- 
xnimpners ;  or,  upon  neglect  or  refufal,  they  mall  be  taken 
to  be  actually  dead,  and  the  perfon  entitled  to  fuch  expectant . 
eftate  may  enter  upon  and  hold  the  lands  and  tenements,  till 
the  party  mail   appear  to  be  living, 

Before  we  conclude  the  doctrine  of"  remainders  and  rever- 
Cons,  it  may  be  proper  to  obferve,  that  whenever  a  greater 
eiiate  and  a  lefs  coincide  and  meet  in  one  and  the  fame  perfon, 
without  any  intermediate  eitate  (y)  ;  the  lefs  is  immediately 
annihilated  •  or,  in  the  law  phrafe,  is  faid  to  be  merged,  that  is, 
funk  or  drowned,  in  the  greater*  Thus,  if  there  be  tenant  for 
years,  and  the  reveriion  in  fee-limpls  defcends  to  or  is  pur- 
chafed  by  him,  the  term  of  years  is  merged  in  the  inheritance, 
and  mail  never  exift  anymore.  But  they  muft  come  to  ons 
and  die  fame  perfon  in  one  and  the  faille  right;  elfe,  if  thd 
freehold  be  in  his  own  right,  and  he  has  a  term  in  right  of  an- 
other (en  auter  droit)  there  is  no  merger.  Therefore,  if  te- 
nant for  years  dies^  and  makes  him  who  hath,  the  reveriion  in 
fee  his  executor,  whereby  the  term  of  years  veils  alio  in  him, 
the  term  fhall  not  merge ;  for  he  hath  the  fee  in  his  own  right, 
and  the  term  of  years  in  the  right  of  the  teftator,  and  fubject 
to  his  debts  and  legacies.  So  alio,  if  he  who  hath  the  rever- 
iion in  fee  marries  the  tenant  for  years,  there  is  no  merger  ; 
for  he  hath  the  inheritance  in  his  own  right,  the  leafe  in 
the  right  of  his  wife  (z).  An  eftate-tail  is  an  exception  to 
this  rule  :  for  a  man  may  have  in  his  own  right  both  an 
eftate-tail  and  a  re'veriion  in  fee  •    and  the  eftate-tail,  though 

a  lefs  enate,    mail  not  merge  in  the  fee  fa).     For  eftates-taii 

*  °  v 

(y)  1  Lev.  4B*7-  Lilt.  338. 

(7/1  Plowtl.  418.  Cro.  Jac  275.  Co.         (a;  "2  Rep.  61.   8  Rep.  74. 
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are  protected  and  preferved  from  merger  by  the  operation 
and  conilru&ion,  though  not  by  the  exprefs  words,  of  the  fta.- 
tute  de  donh:  which  operation  and  conftruction  have  probably 
arifen  upon  this  consideration  ;  that,  in  the  common  cafes  of 
merger  of  eflate  s  for  life  or  years  by  uniting  with  the  inheri- 
tance, the  particular  tenant  hath  the  fole  intereft  in  them,  and 
hath  full  power  at  any  time  to  defeat,  deflroy,  or  furrender 
them  to  him  that  hath  the  reverfion ;  therefore,  when  fuch 
an  ellate  unites  with  the  reverfion  in  fee,  the  law  confiders  it 
in  the  light  of  a  virtual  furrender  of  the  inferior  eflate  (b). 
But,  in  an  efiate-tail,  the  cafe  is  otherwife  :  the  tenant  for  a 
loner  time  had  no  power  at  all  over  it,  fo  as  to  bar  or  to  deflroy 
it ;  and  now  can  only  do  it  by  certain  fpecial  modes,  by  a  fine, 
a  recovery,  and  the  like  (c)  :  it  would  therefore  have  been 
ftranpely  improvident  to  have  permitted  the  tenant  in  tail,  by 
purchafmg  the  reverfion  in  fee  to  merge  his  particular  eflate, 
and  defeat  the  inheritance  of  his  iffue  ;  and  hence  it  has  be- 
come a  maxim  that  a  tenancy  in  tail,  which  cannot  be  furren- 
dered,  cannot  alfo  be  merged  in  the  fee. 

(b)  Cro.  Eliz-  302.  (c)  See  pag.  II& 


Chapter 


Gh.  12*  *f  Things.  179 


Chapter   the   twelfth, 


Of  ESTATES  in  SEVERALTY,  JCINT- 
TENANCY,  COPARCENARY,  and  COM- 
MON, 


WE  come  now  to  treat  of  eftates,  with  refpect  to  the  nttfe 
ber  and  connexions  of  their  owners,  the  tenants  who 
occupy  and  hold  them.  And,  confidered  in  this  view,  eftates 
of  any  quantity  or  length  of  duration,  and  whether  they  be 
in  actual  pofleflion  or  expectancy,  may  be  held  in  four  differ- 
ent ways  ;  in  fever  afty,  in  joint  ^tenancy,  in  coparcenary,  and 
in  common. 

I.  He  that  holds  lands  or  tenements  in  fevemiiy,  or  is  fole 
tenant  thereof,  is  he  that  holds  them  in  his  own  right  only? 
without  any  other  perfon  being  joined  or  connected  jvith  him 
in  point  of  interelt,  during  his  eftate  therein.  This  is  the 
moll  common  and  ufual  way  of  holding  an  eftate  ;  and  there- 
fore we  may  make  the  fame  obfervations  here,  that  we  did 
upon  eftates  in  pofleflion,  as  contradiftinguiihed  from  thofe  in 
expe&ancy,  in  the  preceding  chapter  :  that  there  is  little  or 
nothing  peculiar  to  be  remarked  concerning  it,  fince  all  eftates 
are  fuppofed  to  be  of  this  fort,  unlefs  where  they  are  exprefT- 
ly  declared  to  be  other  wife  ;  and  .that,  in  laying  down  general 
rules  and  doctrines,  we  ufually  apply  them  to  fuch  eftates-  as 
are  held  in  feveralty.  I  mall  therefore  proceed  to  confidei 
the  other  three  fpecies  of  eftates,  in  which  there  are  always  a 
plurality  of  tenants. 

M  2  II.  An 
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IT.  An  eftate  in  joint-tenancy  is  where  lands  or  tenements 
are  granted  to  two  or  more  perfons,  to  hold  in  fee-Ample,  fee- 
tail,  for  life,  for  years,  or  at  will.  In  conference  of  Inch 
grants  the  eftate  is  called  an  eftate  in  joint-tenancy  (a),  and 
ibmetimes  an  eftate  in  jointure,  which  word  as  well  as  the  o- 
ther  iigniiies  an  union  or  conjunction  of  intereft  ;  though,  in 
common  fpeech  the  term,  jointure,  is  now  ufoafly  confined  to 
that  joint-eftate  which  by  virtue  of  the  ftatute  27  Hen.  VIII. 
c.  10.  is  frequently  veiled  in  the  hufband  and  wife  before  mar- 
riage, as  a  full  fatisfaetidn  and  bar  of  the  woman's  dower  (b). 

In  unfolding  this  title,  and  the  two  remaining  ones  in  the 
prefent  chapter,  we  willfirft  inquire,  how  thefe  eftates  may  be 

created;  next,   their  properties  and  refpective  incidents ;    and 
laflly,  how  they  may  be  fevered  or  dejlroyed. 

1 .  The  creation  of  an  eftate  in  joint-tenancy  defends  On  the 
wording  of  the  deed  or  devife,  by  which  the  tenants  claim 
title ;  for  this  eftate  can  only  arife  by  purehafe  or  grant,  that 
is,  by  the  act  of  the  parties,  and  never  by  the  mere  acft  of 
law.  Now,  if  an  eftate  be  given  to  a  plurality  of  perfons, 
without  adding  any  restrictive,  exclufive,  or  explanatory 
words,  as  if  an  eftate  be  granted  to  A  and  B  and  their  heirs, 
this  makes  them  immediately  joint-tenants  in  fee  of  the  lands. 
For  the  law  interprets  the  grant  fo  as  to  make  all  parts  of  it 
take  effect,  which  can  only  be  done  by  creating  an  equal  eftate 
in  them  both.  As  therefore  the  grantor  has  thus  united  their 
names,  the  law  gives  them  a  thorough  union  in  all  other  re- 
fpects.     For, 

2.  The  properties  of  a  joint  eftate  are  derived  from  its  uni- 
ty, which  is  fourfold  ;  the  unity  of  intereft,  the  unity  of  title, 
the  unity  of  time,  and  the  unity  of  fojfeffion:  or,  in  other 
words,  joint-tenants  have  one  and  the  fame  inter  eft,  accruing 
by  one  and  the  fame  conveyance,  commencing  at  one  and  the 
fame  time,  and  held  by  one  and  the  fame  undivided  pofTeffion. 

(a)  Litt.  §.  277,  (b)   See  pag.  137. 

First, 


Ch.  12.  c/  Thing  s,  181 

First,  they  muft  have  one  and  the  fame   inter  eft.     One 
joint-tenant  cannot  be  entitled   to  one   period   of  duration  or 
quantity  of  inter eft  in  lands,  and  the  other  to  a  different:  one 
cannot  be  tenant  for  life,   and  the  other   for  years  :  one  can- 
not be  tenant  in  fee,  and  the  other  in  tail  (c).     But,  if  land 
be  limited  to  A  and  B  for  their  lives,   this  makes  them  joint- 
tenants  of  the  freehold  ;  if  to  A  and  B  and  their  heirs,  it  makes 
them  joint- tenants  of  the  inheritance  (d).      If  land  be  granted 
to  A  and  B  for  their  lives  and  to  the  heirs  of  A  ;  here  A  and 
B  are  joint-tenants  of  the  freehold  during  their  refpe&ive 
lives,  and  A  has  the  remainder  of  the  fee  in  fever alty  :    or, 
if  land  be  given  to  A  and  B,  and  the  heirs  of  the  body  of  A ; 
here  both  have  a  joint  eftate  for  life,  and  A  hath  a  feveral  re- 
mainder in  tail  (e).     Secondly,   joint-tenants  muft.  alfo  have 
an  unity  oft.  title:  their  eftate  muft  be  created  by  one  and  the 
fame  aeft,  whether  legal  or  illegal ;  as  by  one  and  the  fame 
grant,  or  by  one   and  the  fame  difTeifin  (f).     Joint- tenancy 
k  cannot  arife  by  defcent  or  act  of  law;  but  merely  bypurchafe, 
or  acquisition  by  the  ad  of  the  party  :   and,   unlefs  that  act  be 
one  and  the  fame,  the  two  tenants  would  have  different  titles; 
and  if  they  have  different  titles,   one  might  prove  good,  and 
the  other  bad,    which  would  abfolutely  deftroy  the  jointure. 
Thirdly,  there  muff  alfo  be  an  unity  01  time:  their  eftatesmuft: 
be  vefted  at  one  and  the  fame  period,    as  well  as  by  one  and 
the  fame  tide.    As  in  cafe  of  a  prefent  eflate  made  to  A  and  B  ; 
or  a  remainder  in  fee  to  A  and  B  after  a  particular  eftate  ;    va 
either  cafe  A  and  B  are  joint-tenants  of  this  prefent  eftate,  or 
this  vefted  remainder.    But,  if  after  a  leafe  for  life,  the  remain- 
der be  limited  to  the  heirs  of  A  and  B  :   and  during  the  conti- 
nuance of  the  particular  eftate  A  dies,  which  veils  the  remain- 
der of  one  moiety  in  his  heir;   and  then  B  dies,   whereby  the 
other  moiety  becomes  vefted  in  the  heir  of  B  :  row  A'-s  heir  and 
B's  heir  are  not  joint- tenants  of  this  remainder,  but  tenants  in 
common;    for  one  moiety  vefted  at  one  time,    and  the  other 
moiety    vefted   at    another    (g).       "Yet,     where    a   feoffment 

(c)  Co.  Litt.  1 88.    ,  (f)  ttU  §.  278. 

(el)  Litt.  §.  277.  (g)  Co.  Litt.  188, 

(e)  Bid.  §.285. 

M  3  was 
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was  made  to  the  life  of  a  man,  and  fuch  wife  as  he  mould 
afterwards  marry,  for  term  of  their  lives,  and  he  afterwards 
married;  in  this  cafe  it  feems  to  have  been  held,  that  the 
hufband  and  wife  had  a  joint  eftate,  though  veffed  at  dif- 
ferent times  (h)  :  becanfe  the  ufe  of  the  wife's  efrate  was 
in  abeyance  and  dormant  till  the  intermarriage  ;  and,  being 
then  awakened,  had  relation  back,  and  took  effeft  from 
the  original  time  of  creation.  Laftiy,  in  joint- tenancy  there 
muft  be  an  unity  of  pojjeffon.  Joint- tenants  are  faid  to  be 
feized  fer  my  et  per  tout,  by  the  half,  or  moiety,  and  by  all; 
that  is,  they  each  of  them  have  the  entire  porTeffion,  as  well 
of  every  parcels  of  the  whale  (i).  They  have  not,  one  of 
them  a  feilin  of  one  half  or  moiety,  and  the  other  of  the 
other  moiety  ;  neither  can  any  one  be  exclufively  feized  of 
one  acre,  and  his  companion  of  another  ;  but  each  has  an 
undivided  moiety  of  the  whole,  and  not  the  whole  of  an  undif 
vided  moiety  (k). 

Upon  thefe  principles,  of  a  thorough  and  intimate  union 
of  intereft  and  poiTerlion,  depend  many  other  confequences 
and  incidents  to  the  joint-tenant's  efrate.  If  two  joint-te- 
nants let  a  verbal  leafe  of  their  land,  referring  rent  to  be 
paid  to  one  of  them,  it  mall  enure  to  both,  in  refpect  of 
the  joint-reverfion  (1).  If  their  lefTee  furrenders  his  leafe  to 
one  of  them,  it  mail  alfo  enure  to  both,  becaufe  of  the  privity, 
or  relation  of  their  efrate  (m).  On  the  fame  reafon,  live- 
ry of  feifin,  made  to  one  joint-tenant,  mall  enure  to  both 
of  them  (n):  and  the  entry,  or  re-entry,  of  one  joint-tenant 
■is  as  effectual  in  law  as  if  it  were  the  act  of  both  (o).  In 
all  actions  alfo  relating  to  their  joint-eflate,  one  joint-tenant 
cannot  fue  or  be  fued  without  joining  the  other  (p).  But  if 
two  or  more  joint-tenants  be  feifed  of  an  advowion,  and 
they  prefent  different  clerks,  the  biihop  may  refpfe  to  ad- 
mit either  ;  becaufe  neither  joint-tenant  hath  a  feveral  right 
of  patronage,  but  each  is  feifed  of  the  whole  :   and,  if  they 

(h)  Dyer.  340.    i  Rep.  101.  (I)   Co.  Litt.  214. 

(1)   Litt.  §.  288.    5  Rep.  10.  (Hi) H)2. 

fk-  OjfUihet  toUim  t-.-nct  et  nihil  te-  (n) 49- 

net;  fcilicct,  totum  in  communi,  etni-  (o) 3 1 9.  364. 

hilfeburjlimpcrfj.  Bra£t  /•  5-  tr.  5-  (pj- 195- 

<r.  26, 

do 
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&o  not  both  agree  within  fix  months,  the  right  of  prefenta- 
tion  mall  lapfe.  But  the  ordinary  may,  if  he  pleafes,  admit  a 
clerk  prefented  by  either,  for  the  good  of  the  chmrch,  that  di- 
vine fervice  may  be  regularly  performed  ;  which  is  no  more 
than  he  otherwife  would  be  entitled  to  do,  in  cafe,  their  dif- 
agreement  continued,,  fo  as  to  incur  a  lapfe  ;  and,  if  the  clerk 
of  one  joint-tenant  be  fo  admitted,  this  mall  keep  up  the  title 
in  both  of  them  ;  in  refpect  of  the  privity  and  union  of  their 
eftate  (q).  Upon  the  fame  ground  it  is  held,  that  one  joint- 
tenant  cannot  have  an  action  againft  another  for  trefspafs,  in 
-refped  of  his  land  (r) ;  for  each  has  an  equal  right  to  enter 
on  any  part  of  it.  But  one  joint-tenant  is  not  capable  by  him- 
•felf  to  do  any  aft,  which  may  tend  to  defeat  or  injure  the  eftate 
of  the  other ;  as  to  let  leafes,  or  to  grant  copyholds  (s) :  and,  if 
any  wafte  be  done,  which  tends  to  the  deftruction  of  the  inhe- 
ritance, one  joint-tenant  may  have  an  action  of  wafte  ao-ainft 
the  other,  by  conftruction  of  the  ftatute  Weftm.  2.  c.  22.  (t). 
So  too,  though  at  common  law  no  action  of  account  lay  for  one 
joint-tenant  againft  another,  unlefs  he  had  conftituted  him  his 
bailiff  or  receiver  (u),  yet  now  by  the  ftatute  4  Ann.  c.  16. 
joint-tenants  may  have  actions  of  account  againft  each  other., 
•for  receiving  more  than  their  due  fhare  of  the  profits  of  the 
tenements  held  in  joint-tenancy. 

From  the  fame  principle  alfo  arifes  the  remaining  grand 
incident  of  joint-eftates  ;  viz.  the  doctrine  of  furvhorfiip t 
by  which,  when  two  or  more  perfons  are  feifed  of  a  joint 
eftate  of  inheritance,  for  their  own  lives,  or  pur  aider  vie, 
or  are  jointly  poiTeiTed  of  any  chattel  intereft,  the  entire  te- 
nancy upon  the  deceafe  of  any  of  them  remains  to  the  fur- 
vivors,  and  at  length  to  the  laft  furvivor  3  and  lie  ihall  be 
entitled  to  the  whole  eftate,  whatever  it  be,  whether  an 
inheritance  or  a  common  freehold  only,  or  even  a  lefs  eftate 
(w).  This  is  the  natural  and  regular  confequence  of  the 
union   an  entirety    of  their   jntereit.     The   intereit  of   two 

(q)  Co.  lit*.  185.  (t)  2  lnft.403. 

(r)  3  Leon.  262.  (\i)    Co.  Litt.  200. 

\s)  1  Leon.  234-  {*?)  Litt.  §.  2S0,  23r. 

M  4  joint- 
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joint- tenants  is  not  only  equal  or  firailar,  but  alfo  is  one  and 
the  fame.  One  has  not  originally  a  diftinct  moiety  from 
the  other ;  but,  if  by  any  fubfequent  act  (as  by  alienation 
or  forfeiture  of  either)  the  intereft  becomes  feparate  and 
diftinct,  the  joint-tenancy  inftantly  ceafes.  But,  while  it 
continues,  each  of  two  joint-tenants  has  a  concurrent  inter- 
ell:  in  the  whole  ;  and  therefore  on  the  death  of  his  com- 
panion the  fole  intereft  in  the  whole  remains  to  the  fund* 
vor.  For  the  intereft,  which  the  furvivor  originally  had, 
is  clearly  not  diverted  by  the  death  of  his  companion  ;  and 
no  other  perfon  can  now  claim  to  have  a  joint  eftate  with 
liiin,  for  no  one  can  now  have  an  intereft  in  the  whole, 
accruing  by  the  fame  title,  and  taking  effect  at  the  fame 
time  with  his  own ;  neither  can  any  one  claim  a  feparate  in- 
tereft in  any  part  of  the  tenements  ;  for  that  would  be  to 
deprive  the  furvivor  of  the  right  which  he  has  in  all,  and 
every  part.  As  therefore  the  furvivor's  original  intereft  in 
the  whole  ftill  remains  ;  and  as  no  one  can  now  be  admit- 
ted, either  jointly  or  feveraily,  to  any  Jhare  with  him 
therein  ;  it  follows,  that  his  own  intereft  muft  now  be  en- 
tire and  feveral,  and  that  he  mail  alone  be  entitled  to  the 
whole  eftate  (whatever  it  be)  that  was  created  by  the  origi- 
nal grant. 

This  right  of  furvivorihip  is  called  by  our  antient  au- 
thors (x)  the  jus  accrefcendl,  becaufe  the  right,  upon  the 
death  of  one  joint-tenant,  accumulates  and  increafes  to  the 
furvivors ;  or,  as  they  themfelves  exprefs  it,  "  pars  ilia 
i(  communis  accrefcit  fuperjiitibus ,  de  ferfana  m  perfonam,  uf- 
"  que  ad  idthman  fuperftitem."  And  this  jus  accrejcendi 
ought  to  be  mutual ;  which  I  apprehend  to  be  the  reaion 
why  neither  the  king  (y),  nor  any  corporation  (z),  can  be  a 
joint-tenant  with  a  private  perfon,  For  here  is  no  mutually 
ty  ;  the  private  perfon  has  not  even  the  remoteft  chance  of 
being  feifed  of  the  entirety,  by  benefit  of  farvivorlhip,  for 
the  king  and  the  corporation  can  never  die. 

(x)  Eradtou,  /.  4.  t-  3.  0.  9.  §.  3.         (y)  Co.  Litt.  190.  Finch-  L- S3. 
Fteta.  /-  3,  ?.  4-  (3)  2  Lev.  13. 

3.  We 
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3.  We  are,  laftly  to  inquire  how  an  eftate  in  joint- tenan- 
cy,  may  be  fevered and  deftroyed.  And  this  may  be  done  by  de- 
stroying any  of  its  condiment  unities.  1.  That  of  time,  which 
refpects  only  the  original  commencement  of  the  joint-eftate, 
cannot  indeed  (being  now  paft)  be  affected  by  any  fubfequent 
transactions.  But,  2.  the  joint*  tenants'  eftate  may  be  deftroy- 
ed, without  any  alienation,  by  merely  difuniting  their foffeffton. 
For  joint-tenants  being  feifed  per  my  et  per  tout,  every  thing 
that  tends  to  narrow  that  intereft,  fo  that  they  {hall  not  be 
feifed  throughout  the  whole,  and  throughout  every  part,  is  a 
feverance  or  deftruction  of  the  jointure.  And  therefore,  if 
two  joint-tenants  agree  to  part  their  lands,  and  hold  them  in 
feveralty,  they  are  no  longer  joint-tenants;  for  they  have  now 
no  joint  intereft  in  the  whole,  but  only  a  feveral  intereft  re- 
fpeetively  in  feveral  parts.  And,  for  that  reafoii  alfo,  the 
right  of  iurvivorfhip  is  by  fuch  feparation  deftroyed  (a).  By 
common  law  all  the  joint-tenants  might  agree  to  make  parti- 
tion of  the  lands,  but  one  of  them  could  not  compel  the  others 
fo  to  do  (b) ;  for,  this  being  an  eftate  originally  created  by 
the  act  and  agreement  of  the  parties,  the  law  would  not  per- 
mit any  one  or  more  of  them  to  deftroy  the  united  poiTelnon 
without  a  fnnilar  univerfal  confent  (c).  But  now  by  the  fta- 
tutes  31  Hen.  VIII.  c.  1.  and  32  Hen.  VIII.  c.  32  joint- 
tenants,  either  of  inheritances  or  other  lefs  eftates,  are  com- 
pellable by  writ  of  partition  to  divide  their  lands.  3.  The 
jointure  may  be  deftroyed,  by  deftroying  the  unity  of  title. 
As  if  one  joint-tenant  alienes  and  conveys  his  eftate  to  a  third 
perfon  :  here  the  joint-tenancy  is  fevered,  and  turned  into  te- 
nancy in  common  (d) ;  for  the  grantee  and  the  remaining  joint- 
tenant  hold  by  different  titles,  (one  derived  from  the  ori- 
ginal, the  other  from  the  fubfequent,  grantor)  though, 
till     partition    made,    the     unity    of     poiTelnon     continues. 

(a}   Co.  Litt.  1 88.  193.  Jl  non  smites  jw"  rem  csmmunem  ha- 

(n)  Litt.  §•  290.  hent,  fidee-fti  ex  hh,  dhidere  defile* 

(c)  Thus,  by  tke  civil la.tr,  newts  rant;  hoc  juUc'utr?:  inter  eos  seppi p&~ 

fnvitus compellitur'adcsmmumonerri.  teft.    (Ff-  ro.  3   8.) 

(Ff  12.  6.  26.   §.  4->    And  again*  "(d)  Litt.  §.  '292. 

But 


*86  The  Right  s  Book  II; 

But  a  devife  of  one's  mare  by  will  is  no  feverance  of  the  join- 
ture :   for  no  teftament  takes  effect  till  after  the  death  of  the 
teftator,  and  by  fuch  death  the  right  of  the  furvivor   (which 
accrued  at  the  original  creation  of  the  eflate,    and  has  there- 
Fore  a  priority  to  the   (e)  other)  is  already  vefred  (f).     4.  It 
may  alfo  be  destroyed,   by  defiroying  the  unity  of  intereft. 
And  therefore,   if  there  be  two  joint-tenants  for  life,  and  the 
inheritance  is  purchafed  by  or  defcends   upon  either,   it  is  a 
feverance  of  the  jointure  (g)  :    though,    if  an  eflate  is  origi- 
nally limited  to  two  for  life,   and  after  to  the  heirs  of  one  of 
thern,    the  freehold  mall  remain  in  jointure,   without  merging 
in  the  inheritance  ;  becaufe,  being  created  by  one  and  the 
lame  conveyance,  they  are  not  feparate  eflates,   (which  is  re- 
cjuiiite  in  order  to  a  merger)  but  branches  of  one  entire  eflate 
(h).     In  like  manner,   if  a  joint-tenant  in  fee  makes  a  leafe 
for  lifs  of  his  Ihare,   this  defeats  the  jointure  (i)  ;   for  it  de- 
itroys  the  unity  both  of  title  and  of  intereft.     And,  whenever 
or  by  whatever  means  the  jointure  ceafes  or  is  fevered,    the 
right  of  furvivorlhip  or  jus  accrefcendi  the  fame  inftant  ceafes 
with  it  (k).      Yet,    if  one  of  three  joint-tenants  aiienes  his 
ihare,  the  two  remaining  tenants  frill  hold  their  parts  by  joint- 
tenancy   and   furvivorlhip   (1)  :    and,   if  one   of   three,  joint- 
tenants  releafes  his  ihare  to  one  of  his  companions,    though 
the  joint- tenancy  is  deflroyed  with  regard  to  that  part,  yet  the 
two  remaining  parts  are  frill  held  in  jointure  (in);    for  they 
Hill  preferve  their  original  condiment  unities.    But  when,  by 
an  act  or  event,  different  iriterefls  are    created   in  the  feveral 
parts  of  the  eftate,    or  they  are  held  by  different  titles,   or  if 
merely  the  poffeilion  is  feparated  ;  fo  that  the  tenants  have  no 
longer  thefe  four  indiipenfable  properties,   a  famenefs  of  inte- 
reft,  an  undivided  pofTeiTion,   a  title   verting  at  one   and  the 
fame  time,   and  by  one  and  the  fame  aft  or   grant ;    the  join^ 
ture  is  inflantly  difTolved. 

(e)  Jus  aCcrefcendi  prnefertur  ulti-  (k)  Nihil  de  re  accrcfc't  ci,  qui  ni- 

iKiie  vohtntati.     Co.  Litt.  185.  hi  I  in  re  qmn^  jus  accrefceret  hahct. 

if)  Litt.  §.  287.  Co.  Litt.  188. 

(or)   Cn>.  Eli  z.  4  70.  (1)   Litt.  §.  294. 

C1-.)    2  Rep.  62.  Co-  Litt.  182.  (m)  Ibid.  §.  304. 

.  m  Litt,  §.  302, 3-3. 
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In  o-eneral  it  is  advantageous  for  the  joint-tenants  to  dif- 
folve  the  jointure;  fince  thereby  the  right  of . furvivorihip  is 
taken  away,  and  each  may  tranfmit  his  own  part  to  his  o\\  n 
heirs.  Sometimes  however  it  is  difadvantageous  to  diifolve 
the  joint-eftate  :  as  if  there  be  joint-tenants  for  life,  and  they 
make  partition,  this  diiTolves  the  jointure  ;  and,  though  be- 
fore they  each  of  them  had  an  eftate  in  the  whole  for  their 
own  lives  and  the  life  of  their  companion,  now  they  have  an 
eftate  in  a  moiety  only  for  their  own  lives  merely :  and  on  the 
death  of  either,  the  reverfioner  ihall  enter  on  his  moiety  (n). 
And  therefore,  if  there  be  two  joint-tenants  for  life,  and  one 
grants  away  his  part  for  the  life  of  his  companion,  it  is  a  for- 
feiture (o)  :  for,  in  the  firft  place,  by  the  feverance  of  the 
jointure  he  has  given  himfelf  in  his  own  moiety  only  an  eftate. 
for  his  own  life ;  and  then  he  grants  the  lame  land  for  the  life 
of  another  :  which  grant,  by  a  tenant  for  his  own  life  merely, 
is  a  forfeiture  of  his  eftate  (p)  ;  for  it  is  creating  an  eftate 
which  may  by  poihbility  laft  longer  than  that  which  he  is  legally 
entitled  to. 

III.  An  eftate  held  in  coparcenary  is  where  lands  of  inhe- 
ritance defcend  from  the  anceftor  to  two  or  more  perfons. 
It  arifes  either  by  common  law,  or  particular  cuftom.  By 
common  law  :  as  where  a  perfon  feifed  in  Fee-fimple  or  in 
fee-tail  dies,  and  his  next  heirs  are  two  or  more  females, 
his  daughters,  lifters,  aunts,  couims,  or  their  representa- 
tives ;  in  this  cafe  they  ihall  ail  inherit,  as  will  be  more 
fully  Ihewn,  when  we  treat  of  defcents  hereafter:'  and 
thefe  co-heirs  are  then  called  coparceners  ;  or,  for  brevity, 
parceners  only  (q).  Parceners  by  particular  cuftom  are 
where  lands  defcend,  as  in  gavelkind  to  all  the  males  in 
equal  degree,  as  fons,  brothers,  uncles,  &c,  (:).  And,  in 
either  of  thefe  cafes,  all  the  parceners  put  together  make  but 
one  heir  ;    and  have  but  one  eftate  among  them  (s.) 


(n)    I  Jones.  55.  (q)  Litt.  §.  24T,  2- 

(o)  4  Leon.  237.  (r)  Ibid.  §.  265. 

(P)  Co.  Lht.  252.  (s;  Cc  Litt.  163. 
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The  properties  of  parceners  are  in  fome  reipecls  like  tfrofe 
of  joint Tten ants  ;  they  having  the  fame  unities  of  intereft,  title, 
and  pojjeffion.  They  may  fue  and  be  Hied  jointly  for  matters 
relating  to  their  own  land  (t)  :  and  the  entry  of  one  of  them 
ihall  in  fome  cafes  enure  as  the  entry  of  them  all  (u).  They 
cannot  have  an  action  of  trefpafs  againft  each  other  :  but 
herein  they  differ  from  joint-tenants,  that  they  are  alfo  exclu- 
ded from  maintaining  an  action  of  wafte  (w)  ;  for  coparceners 
could  at  ail  times  put  a  ftop  to  any  wafte  by  a  writ  of  partition, 
but  till  the  ftatute  of  Henry  the  eighth  joint-tenants  had  no 
fuch  power.  Parceners  alfo  differ  materially  from  joint-te- 
nants, in  four  other  points :  i .  They  always  claim  by  defcent, 
whereas  joint-tenants  always  claim  by  purchafe.  Therefore 
if  two  fillers  purchafe  lands,  to  hold  to  them  and  their  heirs, 
they  are  not  parceners,  but  joint-tenants  (x)  :  and  hence  it 
likewife  follows,  that  no  lands  can  be  held  in  coparcenary, 
but  eftates  of  inheritance,  which  are  of  a  defcendible  nature ; 
whereas  not  only  eftates  in  fee  and  in  tail,  but  for  life  or 
years,  may  be  held  in  joint- tenancy.  2.  There  is  no  unity 
of  time  necefTary  to  an  eftate  in  coparcenary.  For,  if  a  man 
hath  two  daughters,  to  whom  his  eftate  defcends  in  copar- 
cenary, and  one  dies  before  the  other  ;  the  furviving  daugh- 
ter and  the  heir  of  the  other,  or,  when  both  are  dead, 
their  two  heirs,  are  ftill  parceners  (y)  ;  the  eftates  vefting 
in  each  of  diem  at  different  times,  though  it  be  the  fame 
quantity  of  intereft,  and  held  by  the  fame  title.  3.  Par- 
ceners, though  they  have  an  unity  f  have  not-  an  entirety,  of 
intereft.  They  are  properly  intitied  each  to  the  whole  of  a 
diftincl  moiety  (z)  ;  and  of  courfe  there  is  no  jus  accrefcencli, 
or  furvivorihip  between  them  :  for  each  part  defcends 
feverally  to'  their  refpective  heirs,  though  the  unity  of  pof- 
feiiion  continues.  And  as  long  as  the  lands  continue  in  a, 
courfe  of  deicent,  and  united  in  poiTeinon,  fo.  long  are  the, 
tenants  thereof,  whether  male  or  female,  called  parceners,. 
But  if  the  poilemon.  be  once  fevered  by  partition,    they  are 

(t)  Co.  Litt.  164.  (x)  Litt.  §.  254. 

(n)   rW<//:l88.  (y)    Co.  Li.tt.  164,174. 

C«7  ^Init.  403.  ^  uk.  163,164.' 
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no  longer  parceners,  but  tenants  in  feveralty  ;  or  if  one  parce- 
ner alienes  her  ihare,  though  no  partition  be  made,  then  are 
the  lands  no  longer  held  in  cG^arccnary,  but  in  common  (a). 

Parceners  are  fo  called,  faith.  Littleton  (b),  becaufe  they 
may  be  conffrained  to  make  -partition.  ■  And  he  mentions  many 
methods  of  making  it  (c)  ;  four  of  which  are  by  confent,  and 
one  by  companion.  The  firft  is,  where  they  agree  to  divide 
the  lands  into  equal  parts  in  feveralty,  and  that  each  mall  have 
fuch  a  determinate  part.  The  fecond  is,  when  they  agree  to 
chufe  fome  friend  to  make  partition  for  them,  and  then  the  fif- 
ters  ihall  chufe  each  of  them  her  part  according  to  feniority  of 
ages  ;  or  otherwife  as  mail  be  agreed »  But  this  privilege  of 
feniority  is  then  perfonal  ;  for  if  the  elded  lifter  be  dead,  her 
iflue  lhall  not  chufe  firft,  but  the  next  filter.  But,  if  an 
advowfon  defcend  in  coparcenary,  and  the  fillers  carinct  agree 
in  the  prefentation,  the  eldeft  and  her  idlie,  nay,  her  huiband, 
or  her  affigns,  ihall  prefent  alone,  before  the  younger  (d).  And 
the  reafon  given  is  that  the  former  privilege,  Of  priority  in 
choice  upon  a  div'.lon,  arifes  from  an  act  of  her  own,  the  a- 
greement  to  make  partition  ;  and  therefore  is  merely  perfonal ; 
the  latter,  of  preferring  to  the  living,  arifes  from  the  act  of  the 
law,  and  is  annexed  not  only  to  her  perfon,  but  to  her  eft-ate  al- 
fo.  A  third  method  of  partition  is,  where  the  eldeft  divides,  and 
then  ihe  lhall  chufe  laft  ;  for  the  rule  of  law  is,  cujus  eft  divijio^ 
alterius  eft  eleclio.  The  fourth  method  is,  where  the  filters  agree 
to  call:  lots  for  their  ihares.  And  thefe  are  the  methods  by  con- 
fent.  That  by  compulilon  is,  where  one  or  more  fue  out  a  writ 
of  partition  againft  the  others,  whereupon  the  fnerifF lhall  go  to 
the  lands,  and  make  partition  thereof  by  the  verdict  of  a  jury 
there  impanneled,  and  ailign  to  each  of  the  parceners  her  part 
in  feveralty  (e).     But  there  are  fome  things  which  are  in  their 

(a)  Litt.  §.  309.  proceedings  on  a  writ  of  partition, 

(b)  §.  241.  or  lands  held  either  in  joint-tenaa- 

(c)  §'.  243,  to  26.I.  cy,    parcenary,    or  common,    than, 

(d)  Co.  Litt.  166.   3  Ivep.  22.  was   ufed   at   the   common  law,    is 

(e)  By  ftatute  8  &  9  \V.  III.  c  3.  chalked  out  and  provided. 
An  eailer  method  of  carrying  on  the 

nature 
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nature  Impartible.  The  manfion-houfe,  common  of  eftovers* 
common  of  pifcary  uncertain,  or  any  other  common  without 
feint,  ihail  not  be  divided  ;  but  the  eldeft  fifter,  if  me  pleafes, 
{hall  have  them,  and  make  the  others  a  reafonable  fatisfaclion 
in  other  parts  of  the  inheritance  ;  or,  if  that  cannot  be,  then 
tliey  Ihail  have  the  profits  of  the  thing  by  turns,  in  the  fame 
manner  as  they  take  advowfon  (f ). 

There  is  yet  another  confideration  attending  the  eftate  in 
coparcenary  ;  that  if  one  of  the  daughters  had  an  eftate  given 
with  her  in  frankmarriage  by  her  anceflor  (which  we  may  re- 
member was  a  fpecies  of  eftates-tail,  freely  given  by  a  relation 
for  advancement  of  his  kinfwoman  in  marriage)  (g)  ;  in  this 
cafe,  if  lands  defcend  from  the  fame  anceftor  to  her  and  her 
fiders  in  fee-fimple,  me  or  her  heirs  fhall  have  no  fhare  of  them, 
urilefs  they  will  agree  to  divide  the  lands  fo  given  in  frankmar- 
riao-e  in  equal  proportion  with  the  reft  of  the  lands  descend- 
ing; (h).  This  general  divifion  was  known  in  the  law  of  the 
Lombards  (i),  which  direct  the  woman  fo  preferred  in  mar- 
riage and  claiming  her  fhare  of  the  inherit:*. ce,  mittsre  in  ctkt- 
fufum  cumfororibus,  quantum  pater  aut  f rater  ei  dederit,  quando 
iimhulaverlt  ad  maritum.  With  us  it  is  denominated  bringing 
thofe  lands  into  hotchpot  (k)  ;  which  term  I  fhall  explain  in  the 
very  words  of  Littleton  (1)  :  "  itfeemeth  that  this  word,hotch- 
il  pot,  is  in  Engliih,  a  pudding ;  for  in  a  pudding  is  not  common- 
11  ly  put  one  thing  alone,  but  one  thing  with  other  things  toge- 
"  theiV'  By  this  houfewifery  metaphor  our  anceftors  meant  to 
inform  us  (m),  that  the  lands,  both  thofe  given  in  frankmarriage 
and  thofe  defcending  in  fee-fimple,  mould  be  mixed  and  blended 
together,  and  then  divided  in  equal  portions  among  all  the 
daughters.  But  this  was  left  to  the  choice  of  the  donee  in  frank- 
marriage, and  if  fhe  did  not  chufe  to  put  her  lands  in  hotchpot", 
ihe  was  prefumed  to  be  fufEciently  provided  for,  and  the  reft  of 

(f)  Co.  Litt.  164,  165.  (\)  I  2.  t.  14-  c  15. 

•    (g>  See  pag.  1 1 5.  .,         (k)  Britton.  c.  72. 

tfi)  Bra&on.   I   2.  c.  34«  Lift.  §.         (I)  §■  267. 
263  to  2~:.  (m)Litt.  §•  268. 
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the  inheritance  was  divided  among  her  other  fillers.  The  law 
of  hotchpot  took  place  then  only,  when  the  other  lands  de- 
fending from  the  anceftor  were  fee-fimple  ;  for,  if  they  de- 
fcended  in  tail,  the  donee  in  frankmarriage  was  entitled  to  her 
mare  without  bringing  her  lands  fo  given  into  hotchpot  (n). 
And  the  reafon  is,  beeaufe  lands  descending  in  fee-fimple  are 
distributed  by  the  policy  of  law,  for  the  maintenance  of  all  the 
daughters  ;  and,  if  one  has  a  fufficient  provifion  out  of  the  fame 
inheritance,  equal  to  the  reft,  it  is  not  reafonable  that  me  ihoukl 
have  more  :  but  lands,  defcending  in  tail,  are  not  diftributed 
by  the  operation  of  law,  fo  properly  as  per  formam  doni ;  it 
matters  not  therefore  how  unequal  this  diftribution  may  be. 
Alio  no  lands,  but  luch  as  are  given  in  frankmarriage,  fhallbe 
brought  into  hotchpot ;  for  no  others  are  looked  upon  in  law 
as  given  for  the  advancement  of  the  woman,  or  by  way  of 
marriage-portion  (o).  And  therefore,  as  gifts  in  frankmar- 
riage are  fallen  into  difufe,  I  mould  hardly  have  mentioned  the 
law  of  hotchpot,  had  not  this  method  of  divifion  been  revived 
and  copied  by  the  ftatute  for  diftribution  of  perfonal  eftates^ 
which  we  mall  hereafter  confider  at  large . 


The  eftate  in  coparcenary  may  be  diJTblved\  either  by  par- 
tition, which  difunites  the  poffeliion ;  by  alienation  of  one  par- 
cener, which  difunites  the  title,  and  may  difunite  the  intereft ; 
or  by  the  whole  at  laft  defcending  to  and  vefting  in  one  ftngk 
perfon,  which  brings  it  to  an  eftate  in  fever  airy. 

IV.  Tenants  in  common  are  fuch  as  hold  by  feveral  and 
diftincl:  titles,  but  by  unity  of  pofleflion ;  beeaufe  none  knoweth 
his  ownfeveralty,and  therefore  they  all  occupy  promiicuouily(p)., 
This  tenancy  therefore  happens,  where  there  is  an  union  of  poi~ 
feflion  merely,  but  perhaps,  an  entire  difunion  of  intereft,  of  title3 
and  of  time.  For  if  there  be  two  tenants  in  common  of  lands,  one 
may  hold  his  part  in  fee -ample,  the  other  in  tall,  or  for  life  ;  io 

(n)  Litt.  f.  274.  ($  ibll  z%%\ 

'.0)  Ibid.  275. 
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that  there  is  rid  rieceflary  unity  of  interefl: :  one  may  hold  by 
deicent,  the  other  by  purchafe  ;  or  the  ons  by  purchafe  from 
A,  the  other  by  purchafe  from  B  •  fo  that  there  is  no  unity  of 
title  :  one's  eftate  may  have  been  veiled  fifty  years,  the  other's 
but  yefterday  ;  fo  there  is  qp  unity  of  time.  The  only  unity 
there  is,  is  that  of  poifemon  ;  and  for  this  Littleton  gives  the 
true  reafon,  becaufe  no  man  can  certainly  tell  which  part  is  his 
own  :  otherwife  even  ttiis  would  be  foon  dehrcyed. 

Tenancy  in  common  may  be  created,  either  by  the  deftruc- 
tion  of  the  two  other  eltates,  in  joint-tenancy  and  coparcen- 
ary, or  by  (pedal  limitation  in  a  deed.  By  the  deftruction  of, 
the  two  other  eftates,  I  mean  fuch  deftriiction  as  does  not  fever 
the  unity  of  pqfTemon,  but  only  the  unity  of  title  or  interefl. 
As,  if  one  of  the  two  joint-tenants  in  fee  aliefres  his  eftate  for' 
the  life  of  the  alienee,  the  alienee  and  the  other  joint-tenant 
are  tenants  in  common :  for  they  now  have  feveral  titles,  the 
ether  joint-tenant  by  the  original  grant,  the  alienee  by  the 
new  alienation  (q)  ;  and  they  alfo  have  feveral  interefts,  the 
former  joint-tenant  in  fee-fimple,  the  alienee  for  his  own  life 
only.  So,  if  one  joint-tenant  give  his  part  to  A  in  tail,  and  the 
other  give  his  to  B  in  tail,  the  donees  are  tenants  in  common, 
as  holding  by  different  titles  and  conveyances  (r).  If  one  of  two 
parceners  alienes,  the  alienee  and  the  remaining  parcener  are 
-tenants  in  common  (s)  ;  becaufe  they  hold  by  different  titles, 
the  parcener  by  defcent,  the  alienee  by  purchaie.  Solikewife, 
if  there  be  a  grant  to  two  men,  or  two  women,  and  the  heirs  of 
their  bodies,  here  the  grantees  mail  be  joint-tenants  of  the 
life-eftate,  but  they  ihall  have  feveral  inheritances  ;  becaufe 
they  cannot  poflibly  have  one  heir  of  their  two  bodies,  as 
might  have  been  the  cafe  had  the  limitation  been  to  a  man  and 
woman,  and  the  heirs  of  their  bodies  begotten  (t)  :  and  in  this, 
and  the  like  cafes,  their  HTues  mail  be  tenants  in  common  ;  be- 
caufe they  mult  claim  by  different  titles,  one  as  heir  of  A, 
and  the   other   as   heir   of  B  ;    and  thofe   too  not  titles  by 

(q)  Litt.  §.  293,  (s)  Ibid  309. 

(r)ll>id.  295,  (t)  Ibid.  2%$. 
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purchafe,  but  defcent.  In  ihbtt,  whenever  aft  eftate  in  joint- 
tenancy  or  coparcenary  is  diflblved,  fo  that  there  be  no  par- 
tition made,  but  the  unity  of  poiTelfion  continues,  it  is  turned 
into  a  tenancy  in  common. 

A  tenancy  in  common  may  alfo  be  created  by  exprefs 
limitation  in  a  deed  :  but  here  care  mud  be  taken  not  to  in- 
fert  words  which  imply  a  joint  eftate  ;  and  then  if  lands  be 
given  to  two  or  more,  and  it  be  not  joint-tenancy,  it  mtdt 
be  a  tenancy  in  common.  But  the  law  is  apt  in  its  construc- 
tions to  favour  joint-tenancy  rather  than  tenancy  in  com- 
mon (a)  ;  becaufe  the  devifible  fervices  iffuing  from  land 
(as  rent,  &c)  are  not  divided,  nor  the  entire  fervices  (as 
fealty)  multiplied,  by  joint  -tenancy,  as  they  mull  necefla- 
rily  be  upon  a  tenancy  in  common.  Land  given  to  twfc^ 
to  be  holden  the  one  moiety  to  one,  arid  the  other  moiety 
to  the  other,  is  an  eftate  in  common  (b)  ;  and,  if  one  grants 
to  another  half  his  land,  the  grantor  and  grantee  are  alio 
tenants  in  common  (c)  :  becaufe,  as  has  been  before  (d) 
obferved,  joint-tenants  do  not  take  by  difriiici:  halves  or 
moieties ;  and  by  fuch  grants  the  divifien  and  fever  alty  of 
the  eftate  are  fo  plainly  expreffed,  that  it  is  impoffible  they 
fhould  take  a  joint  interefl  in  the  whole  of  the  tenements, 
But  a  devlfe  to  two  perfons,  to  bold  jointly  and  fever -ally ,  is  a 
joint- tenancy  ;  becaufe  that  is  implied  m  the  word  <(  jointly,' ? 
even  though  the  word  (i  ieveraily"  feems  to  imply  the  dlf 
reel  reverfe  (e)  :  and  an  eftate  given  to  A  and  B,  equally  to 
be  divided  between  them,  though  in  deeds  it  hath  been  faid 
to  be  a  joint-tenancy  (f),  (for  it  implies  no  more  than  the 
law  hath  annexed  to  that  eftate,  viz.  divisibility)  (g.J  ;  yet  in 
ivills  it  is  certainly  a  tenancy  in  common  (h)  ;  becau'e  the 
devifor  may  be  pfefumed  to  have  meant  what  is  moft  bene- 
ficial to  both  the  devifees,  though  his  fiaeanirtg  is  imper- 
fectly expreiTed.  And  this  nicety  in  the  wording  of  grants 
makes  it  the  molt  ufual,    as  well  as  the  fafeft  ttfay,  when   a 

(a)  Salic.  392.  (e)  Poph,  52. 

(b)  Lht.  §.  298;  (f)  r  Eon.  Caf  aor.  292. 

(c)  lht  I  299.  (cr)  1  ?.  Wins.  1 7. 

(dj  See  pag.  182-.  (k)  3  Rep.  39.  1  Yefltr.  32. 

Vol,  II.  N  tenancy 


*9>4  STJfe  Rights  Book  II. 

tenancy  in  coflftmon  is  meant  to  be  created,  to  add  exprefs 
words  of  excluficn  as  well  as  defcription,  and  limit  the  eftat^ 
to  A  and  B,  to  hold  as  tenants  in  common ,  and  not  as  joint  te- 
nants. 

As  to  the  incidents  attending  a  tenancy  in  common  :  te- 
nants in  common  (like  joint-tenants)  are  compellable  by  th* 
ftatutes  of  Henry  VIII  and  William  III,  before-mentioned  (i), 
to  make  partition  of  their  lands ;  which  they  were  not  at  com- 
mon law.  They  properly  take  by  diftinft  moieties,  and  have 
no  entirety  of  interefl ;  and  therefore  there  is  no  furvivorihip 
between  tenants  in  common.  Their  other  incidents  are  fuch 
as  merely  arife  from  the  unity  of  poileilion  ;  and  are  therefore 
the  fame  as  appertain  to  joint-tenants  merely  upon  that  ac- 
count :  fuch  as  being  liable  to  reciprocal  actions  of  wafie,  and 
of  account,  by  the  ftatutes  of  Weftm.  2.  c.  22.  and  4  Ann.  c. 
16.  For  by  the  common  law  no  tenant  in  common  was  liable 
to  account  to  his  companion  for  embezzling  the  profits  of  the 
eftate  (k) ;  though,  if  one  actually  turns  the  other  out  of  poffef-. 
fion,  an  action  of  ejectment  will  lie  againft  him  (1).  But,  as 
for  other  incidents  of  joint-tenants,  which  arife  from  the  pri- 
vity of  title,  or  the  union  and  entirety  of  interefl,  (fuch  as 
joining  or  being  joined  in  actions  (m),  unlefs  in  the  cafe  where 
fome  entire  or  indivifible  thing  is  to  be  recovered)  (n)  thefe  are 
not  applicable  to  tenants  in  common,  whofe  inter efts  are  di- 
ftinct.,  and  whofe  titles  are  not  joint  but  feveral. 

Estates  in  common  can  only  be  diffohed  two  ways :  1.  By 
uniting  ail  the  titles  and  mterefts  in  one  tenant,  by  purchafe  or 
otherwife  ;  which  brings  the  whole  to  one  feveralty:  2.  By 
making  partition  between  the  feveral  tenants  in  common, 
which  gives  them  all  refpective  feveralties.  For  indeed  tenan- 
cies in  common  differ  in  nothing  from  fole  eftates,  but  merely 
in  the  blending  and  unity  of  poirefllon.  And  this  fmifhes  our 
inquiries  with  refpect  to  the  nature  of  ejrates. 

(I)  pag.  185.  &  1S6.  (m)  litt.  §.  31  r. 

(k)  Co.  Litt.  199.  (n)  Co.  Litt.  197. 

(I)  Ibid.  200. 
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Chapter  the  thirteenth. 
Of   the  TITLE  to  THINGS  REAL, 

IN     GENERAL. 


THE  foregoit  g  chapters  having  been  principally  employ- 
ed in  defining  the  nature  of  things  real,  in  defcribing  the 
tenures 'by  which  they  may  be  hold  en,  and  in  diftinguiihing  the 
feveral  kinds  of  eflate  or  intereft  that  may  be  had  therein,  I 
come  now  to  confider,  laftly,  the  title  to  things  real,  with  the 
manner  of  acquiring  and  lofing  it.  A  title  is  thus  defined  by 
fir  Edward  Coke  (a)  titiilus  eft  jv.fta  caufa  poffidendi  id  quod  no- 
Jltumefl;  or,  it  is  the  means  whereby  the  owner  of  lands  hath. 
the  juft  poileiiion  of  his  property. 

There  are  feveral  ftages  or  degrees  requifite  to  form  a 
complete  title  to  lands  and  tenements.  We  will  confider  them 
in  a  progreffive  order. 

I.  The  lowed  and  mofl  imperfect  degree  of  title  confi^s 
in  the  mere  naked  poffeffion,  or  actual  occupation  of  the  ef- 
tate  ;  without  any  apparent  right,  or  any  ihadow  or  pretence 
of  right,  to  hold  and  continue  fuch  poilelTion.  This  may 
happen,  when  one  man  invades  the  pofleffion  of  another, 
and  by  force  or  furprize  turns  him  out  of  the  occupation  of 
his  lands;  which  is  termed  a  diffelfin^  being  a  deprivation  of 
that  actual  feilin,    or  corporal  freehold  of  the  lands,    which 

(a)  2  Inft.  345. 

N  ^  the 
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the  tenant  before  enjoyed,  Or  it  may  happen,  that  after  tne 
death  of  the  ancefio'r,  and  before  the  entry  of  the  heir,  or 
after  the  death  of  a  particular  tenant,  and  before  the  entry 
of  him  in  remainder  or  reverfion,  a  ftrariger  may  contrive 
to  get  poiTellion  of  the  vacant  land,  and  hold  out  him  thai 
had  a  right  to  enter.  In  all  which  cafes,  and  many  others 
that  might  be  here  fuggefted,  the  wrong  doer  has  only  a 
mere  naked  poffeliion,  which  the  rightful  owner  may  put  an 
end  to,  by  a  variety  of  legal  remedies,  as  will  more  fully  ap- 
pear in  the  third  book  of  thefe  commentaries,  But  in  the  mean 
time,  till  fome  act  be  done  by  the  rightful  owner  to  diveft 
this  poffeihon  and  affert  his  title,  fuch  actual  pofiefTion  is,  -pri- 
ma facie,  evidence  of  a  legal  title  in  the  po'rTefTor  ;  and  it  may^ 
by  length  of  time,  and  negligence  of  him  -  ,ho  hath  the  right, 
by  degrees  ripen  into-  a  per  feci;  and  indefeaflble  title.  And, 
at  all  events,  without  fuch  actual  poffeffion  no  title  can  be 
completely  good. 

II.  The  next  (iep  to  a  good  and  perfect  title  is  the  right 
ofpojjeffion,  which  may  refide  in  one  man,  while  the  actual 
poffeffion  is  either  in  himfelf  or  in  another.  For  if  a  man 
be  diHeiied,  or  otherwise  kept  out  of  poffeffion,  by  any  of 
the  means  before-mentioned,  though  the  actual  poffeffion  be 
loll,  yet  he  has  Mill  remaining  in  him  the  right  of  poffeffion  j 
and  may  exert  it  whenever  lie  thinks  proper,  by  entering  up- 
on the  diffeifor,  and  turning-  him  out  of  that  occupancy  which 
he  has  fo  illegally  gained,  But  the  right  of  poffeffion  is  of 
two  forts;  an  apparent  ri^ht  of  poffeiiion,  which  may  be  de- 
feated by  proving  a  better;  and  an  a  lual  right  of  poirefficn,, 
which  will  (land  the  tell  ag'amfr  all  opponents.  Thus  if  the 
diffeifor,  or  other  wrong  deer,  dies  poffeffed  of  the  land 
whereof  he  {o  became  feifed  by  his  own  unlawful  act,  and 
the  fame  defcends  to  his  heir  ;  now,  by  the  common  law, 
the  heir  hath  obtained  an  apparent  right,  though  the  aFital 
right  of  poffeffion  refides  in  the  perfen  diffeifed  ;  and  it 
fhall  not  be  lawful  for  the  perfon  dilTeifed  to  dive  ft  this  ap- 
parent right  by  mere  entry  or  other  act  of  his  own,  but 
only  by  an  action  at  law   (b).     For,    until  the  contrary  be 

(b)  Lit*.  §.  385. 
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proved  by  legal  demonftration,  the  law  will  rather  prefume" 
the  right  to  refi.de  in  th6  heir,  whofe  anceftor  died  feifed, 
than  in  one  who  has  no  fuch  prefumptive  evidence  to  urge  in 
his  own  behalf.  Which  doctrine  in  fome  meafure  arofe  from 
the  principles  of  the  feodai  law,  which,  after  feuds  became  he- 
reditary, much  favoured  the  right  of  defcent ;  in  order  that 
there  might  be  a  perfon  always  on  the  foot  to  perform  the 
feodai  duties  and  fervices  (c) :  and  therefore  when  a  feudato- 
ry died  in  battle,  or  otherwife,  it  prefumed  always  that  his 
children  were  entitled  to  the  feud,  till  the  right  was  other? 
wife  determined  by  his  fellow- fold iers  and  fellow- tenants,  the 
peers  of  the  feodai  court.  But  if  he,  who  has  the  actual  right 
of  poffeflion,  puts  in  his  claim  and  brings  his  action  within  a 
reafonable  time,  and  can  prove  by  what  unlawful  means  the 
anceftor  became  feifed,  he  will  then  by  fentence  cf  law  reco- 
ver that  poffeiiion,  to  which  he  hath  fuch  actual  right.  Yet, 
if  he  omits  to  bring  this  his  pofTellbry  action  within  a  compe- 
tent time,  his  adverfary  may  imperceptibly  gain  an  actual  right 
of  poffeflion,  in  confequence  of  the  other's  negligence.  And' 
by  this,  and  certain  other  -means,  the  party  kept  out  of  pof- 
feflion may  have  nothing  left  in  him,  but  what  we  are  next  to 
fpeak  of;  viz. 

III.  The  mere  tight  of property ,  the  jus  proprietails,  with- 
out either  poffeflion  or  even  the  right  of  poffeflion.  This  is 
frequently  fpoken  of  in  our  books  under  the  name  of  the 
mere  tight,  jus  merum;  and  the  eftate  of  the  owner  is,  in 
fuch  cafes,  laid  to  be  totally  diverted,  and  put  to  a  tight  (d), 
A  perfon  in  this  fituation  may  have  the  true  ultimate  pro- 
perty of  the  lands  in  himfelf :  but  by  the  intervention  of  cer- 
tain circumftances,  either  by  his  own  negligence,  the  fo, 
lenrn  act  of  his  anceftor,  or  the  determination  of  a  court  of 
juftice,  the  preemptive  evidence  of  that  right  is  ftrongly 
in  favour  of  his  antagonist  j  who  has  thereby  obtained  the 
abfolute  right  of  poffeflion.  As,  in  the  firft  place,  if  a  per- 
fon diffeifed,  or  turned  out  of  poffeflion  of  his  eftate,  ne- 
glects to  purfue  his  remedy  within  the  time  limited  by  law  « 

(c)  Gilb.  Ten.  i§.  (<!)  Ca.  Litt.  S45< 
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by  this  means  the  di-Teifor  or  his  heirs  gain  the  aclual  right  of 
pofTeflion  :  for  the  law  prefumes  that  either  he  had  a  good 
right  originally,  in  virtue  of  which  he  entered  on  the  lands  in 
quefKon,  or  that  fince  fuch  his  entry  he  has  procured  a  fuffi- 
cient  title ;  and  therefore,  after  fo  long  an  acquiescence,  the 
law  will  not  fuffer  his  pofleflion  to  be  difturbed  without  inqui- 
ring into  the  abfolute  right  of  property.  Yet,  flill,  if  the 
perfon  difleifed  or  his  heir  hath  the  true  right  of  property  re- 
maining in  himfelf,  his  efrate  is  indeed  faid  to  be  turned  into  a 
mere  right;  but,  by  proving  fuch  his  better  right,  he  may  at 
length  recover  the  lands.  Again  ;  if  a  tenant  in  tail  difeonti- 
nues  his  eftate-tail,  by  alienating  the  lands  to  a  ftranger  in  fee, 
and  dies ;  here  the  lime  in  tail  hath  no  right  of  pofjeffon,  inde^ 
pendent  of  the  right  of  property :  for  the  law  prefumes  prima 
facie,  that  the  anceflor  would  not  difinherit,  or  attempt  to  dis- 
inherit, his  heir,  unlefs  he  had  power  fo  to  do ;  and  therefore, 
as  the  anceflor  had  in  himfelf  the  right  of  pofleflion,  and  has 
transferred  the  fame  to  a  ftranger,  the  law  will  not  permit  that* 
poiTeflion  now  to  be  difturbed,  unlefs  by  mewing  the  abfolute 
right  of  property  to  refide  in  another  perfon.  The  heir,  there- 
fore, in  this  cafe  has  only  a  mere  right,  and  mud  be  flrictly 
held  to  the  proof  of  it,  in  order  to  recover  the  lands.  Laftly> 
if  by  accident,  neglect,  or  otherwife,  judgment  is  given  for 
either  party  in  any  poffeffbry  acrion,  (that  is,  fuch  wherein  the 
right  of  poiTeifion  only,  and  not  that  of  property,  is  conteited) 
and  the  other  party  hath  indeed  in  himfelf  the  right  of  proper- 
ty, this  is  now  turned  to  a  mere  right;  and  upon  proof  there- 
of in  a  fubfequent  action,  denominated  a  writ  of  ricrht,  he 
fliall  recover  his  feifin  of  the  lands. 

Thus,  if  a  diffeifor  turns  me  out  of  poiTefnon  of  my 
lands,  he  thereby  gains  a  mere  naked  poffeffion,  and  I  full  re- 
tain the  right  of  pofleffion,  and  right  of  property .  If  the  dif- 
feifor dies,  and  the  lands  defcend  to  his  fon,  the  fon  gains 
an  apparent  right  of  poffejfon;  but  I  ftill  retain  the  actual 
right   both   of  pqffeffim   and  property.       If  I    acquiefce    for 

thirty 
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thirty  years,,  without  bringing  any  a&ion  to  recover  pdTeffiQij 
of  the  lands,  the  fon  gains  the  a:  ual  right  of  poffeffion,  and  I 
retain  nothing  but  the  mere  right  of  property.  And  even  this 
right  of  property  will  fail,  or  at  leaft  it  will  be  without  a  re- 
medy, unlefs  I  purfue  it  within  the  fpace  of  fixty  years.  So 
alfo  if  the  father  be  tenant  in  tail,  and  alienes  the  eftate-tail  to 
a  ftranger  in  fee,  the  alienee  thereby  gains  the  right  of  poffef 
fion,  and  the  fon  hath  only  the  mere  right  or  right  of  property. 
And  hence  it  will  follow,  that  one  man  may  have  thepaffeffkn, 
another  the  right  of  poffeffion,  and  a  third  the  right  of' proper- 
ty. For  if  tenant  in  tail  enfeoffs  A  in  fee-fimple,  and  dies, 
and  B  difleifes  A ;.  now  B  will  have  the  poffeffion,  A  the  right 
tfp0ffeJTim>  and  the  iffue  in  tail  the  right  of  property  .•  A  may 
recover  the  poffeffion  againit  B  ;  and  afterwards  the  iffue  in 
tail  may  evift  A,  and  unite  in  himfelf  the  poffeffion,  the  right 
of  poffeffion,  and  alfo  the  right  of  property.  In  which  unkm 
conlifts. 

IV.  A  complete  title  to  lands,  tenements,  and  heredita- 
ments. For  it  is  an  antient  maxim  of  the  law  (e),  that  no  title 
is  completely  good,  unlefs  the  right  of  poffeffion  be  joined 
with  the  right  of  property ;  which  right  is  then  denominated 
a  double  right,  jus  duplication,  or  droit  droit  (f).  And  when 
to  this  double  right  the  adual  poffeffion  is  alfo  united,  when, 
there  is,  according  to  the  expreffion  of  Fleta  (g),  juris  et  feu 
finae  conjunclio,  then,  and  then  only,  is  the  title  completely 
legal. 

\ 

(e)  Mirr.  /.  2.  c,  27.  feH-i*  i«.  $  '& 

jfl  Co.  Litt.  266.  Bra<5t  /.  5.  tr.  3.  c  5,  J  •  5 
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Chapter   the    fourteenth,, 
Of    TITLE   by   DESCENT, 


r  D  '^H'E  feveral  gradations  and  ftages,  reqmftte  to  form  a 
-a-  complete  title  to  lands,  tenements,  and  hereditaments, 
having  been  briefly  ftated  in  the  preceding  chapter,  we  are 
next  to  cpnfider  the  feveral  manners,  in  which  this  complete 
title  (and  therein  principally  the  right  of  property)  may  be  re- 
ciprocally loft  and  acquired  :  wliereby  the  dominion  of  things 
real  is  either  continued,  or  transferred  from  one  man  to  ano- 
ther. And  here  we  ifiuft  firft  of  all  obferve,  that  (as  gain  and 
lofs  are  terms  of  relation,  and  of  a  reciprocal  nature)  by  what- 
ever method  one  man  gains  an  eftate,  by  that  fame  method  or 
its  correlative  fome  other  man  has  loft  it.  As  where  the  heir 
acquires  by  defcent,  the  anceftor  has  firft  loft  or  abandoned  the 
eftate  by  his  death:  where  -the  lord  gains  land  by  efcheat,  the 
eftate  of  the  tenant  is  firft  of  all  loft  by  the  natural  or  legal  ex- 
tinction of  all  his  hereditary  blood  :  where  a  man  gains  an  ki- 
te re  ft  by  occupancy,  the  former  owner  has  previously  relin- 
quished his  right  of  pofleffion :  where  one  man  claims  by  pre- 
fcription  or  immemorial  ufage,  another  man  has  either  parted 
with  his  right  by  an  antient  and  now  forgotten  grant,  or  has 
forfeited  it  by  the  fupinenefs  or  neglect  of  hjmfelf  and  his  an- 
ceftors  for  ages :  and  fo,  in  cafe  of  forfeiture,  the  tenant  by  his 
own  mifbehaviour  or  neglect  has  renounced  his  intereft  in  the 
eftate';  whereupon  it  devolves  to  that  perfon  who  by  law  may 
take  advantage  of  fuch  default:  and,  in  alienation  by  common 
auarances,  the  two  confide  rations  of  lofs  and  acquifition  are  fo 

inter- 
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interwoven,  and  fo  conftantly  contemplated  together,  that  we 
never  hear  of  a  conveyance,  without  at  once  receiving  the 
idea  as  well  of  the  grantor,  as  the  grantee. 

The  methods  therefore  of  acquiring  on  the  one  hand,  and 
of  lcfmg  on  the  other,  a  title  to  eftates  in  things  real,  are  re- 
duced by  our  law  to  two  :  defcent,  where  the  title  is  veiled  in 
a  man  by  the  lingle  operation  of  law  ;  and  purchafe,  where 
the  tide  is  vefte'dLin  him  by  his  own  ad  or  agreement  (a). 

Descent,  or  hereditary  fucceffion,  is  the  title  whereby  a 
man  on  the  death  of  his  anceflor  acquires  his  eftate  by  right  of 
reprefentation,  as  his  heir  at  law.  An  heir  therefore  is  he 
upon  whom  the  law  cads  the  eftate  immediately  on  the  death 
of  the  anceftor  :  and  an  eftate,  fp  descending  to  the  heir,  is  in, 
law  called  the  inheritance. 

The  doctrine  of  defcents,  or  law  of  inheritances  in  fee- 
fimple,  is  a  point  of  the  higheft  importance  ;  and  is  indeed 
the  principal  object  of  the  laws  of  real  property  in  England. 
All  the  rules  relating  to  purchafes,  whereby  the  legal  courfe 
of  defcents  is  broken  and  altered,  perpetually  refer  to  this  fet- 
tled law  of  inheritance,  as  a  datum,  or  firft  principle,  univer- 
sally known,  and  upon  which  their  fubfequent  limitations  are 
+0  work.  Thus  a  gift  in  tail,  or  to  a  man  and  the  heirs  of  his 
body,  is  a  limitation  that  cannot  be  perfectly  underftood  with- 
out a  previous  knowledge  of  the  law  of  defcents  in  fee-fimple. 
One  may -well  perceive,  that  t&is  is  an  eftate  confined  in  its 
defcent  to  fuch  heirs  only  of  the  donee,  as  have  fprung,  or 
(hall  fpring,  from  his  body-;  but  who  thcfe  heirs  are,  whether 
ali  his  chikjren  both  male  and  female,  or  the  male  only,  and 
(among  the  males)  whether  the  eldeft,  youngeft,  or  other  fon 
alone,  or  all  the  fons  ton-ether,  mall  be  his  heir  ;  this  is  a 
point,  that  we  muft  remit  back  to  the  landing  law  of  defcents 
|ii  fee-fimple  to  be  informed  of. 

(X.  Co.  Un-  18.    • 

In 


202  The  Iights  Book  II. 

In  order  therefore  to  treat  a  matter  of  this  unlverfal  confe- 
rence the  more  clearly,  I  mall  endeavour  to  lay  afide  fuch 
matters  as  will  only  tend  to  breed  embaramnent  and  confufion 
in  our  inquiries,  and  ihall  confine  myfelf  entirely  to  this  one 
obje£L  I  ihall  therefore  decline  confidering  at  prefent  who 
are,  and  who  are  not,  capable  of  being  heirs  ;  referving  that 
Cor  the  chapter  of  efcbeats.  I  mall  alfo  pafs  over  the  frequent 
divifion  of  defcents,  into  thofe  by  ciiflom,  fiatute,  and  common 
law  :  for  defcents  by  particular  cufiom,  as  to  all  the  fons  in  ga- 
velkind, and  to  the  youngeft  in  borough-englifh,  have  already 
been  often  (b)  hinted  at,  and  may  alfo  be  incidentally  touched 
upon  again ;  but  will  not  make  a  feparate  confideration  by 
themfelves,  in  a  fyftem  fo  general  as  the  prefent :  and  defcents 
by  ftaiutt,  or  fee-tail  -per  formam  donz,  in  purfuance  of  the 
ftatute  of  Weflminfter  the  fecond,  have  alfo  been  already  (c) 
copioufly  handled ;  and  it  has  been  feen  that  the  defcent  in 
rail  is  retrained  and  regulated  according  to  the  words  of  the 
original  donation,  and  does  not  entirely  purfue  the  common 
law  doctrine  of  inheritance  ;  which,  and  which  only,  it  will 
mow  be  our  bufinefs  to  explain. 

And,  as  this  depends  not  a  little  on  the  nature  of  kindred, 
and  the  feveral  degrees  of  confanguinity,  it  will  be  previoufly 
neceiTary  to  ftate,  as  briefly  as  pofilble,  the  true  notion  of  this 
kindred  or  alliance  in  blood  (d). 

Consanguinity,  or  kindred,  is  defined  by  the  writers  on 
thefe  fubjects  to  be  i(  vinculum -per fonar am  ah  eodem  jiipite  de- 
"■  fcendeniium  ;"  the  connexion  or  relation  of  perfons  defcend- 
-ed  from  the  fame  flock  or  common  anceftor.  This  confangui- 
nity is  either  lineal,  gi*  collateral. 

(b)  See  Vol.  Jf  p.  74,   75.  Vol.   II.  the  confequences   refiilting  from  a 

p. -83,   85.  right  apprehenfion  of  its   nattire, 

(c;  See  p.  1 1  2.  &c.  fee  an  cffliy  on  colhtered confanguinity 

(d)   For   a  fuller  explanation  of  in    the  firfc   volume  of  law  tra<5ls- 

*he  doctrine  of  confarguinity,  and  Oxon.  1 762.  8°. 

Lineal 
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Lineal  confanguinity  is  that  which  fubfifts  between  per- 
fons,  of  whom  one  is  descended  in  a  direct  line  from  the  other  : 
as  between  John  Stiles  (the  propnftus  in  the  table  of  con- 
fanguinity) and  his  father,  grandfather,  great-grand-father, 
and  fo  upwards  in  the  direct  afcending  line ;  or  between 
John  Stiles  and  his  fon,  grandfon,  great- grandfon,  and  fo 
downwards  in  the  direct  defcending  line.  Every  genera- 
tion, in  this  lineal  direct  confanguinity,  confritutes  a  different 
degree,  reckoning  either  upwards  or  downwards  :  the  father 
of  John  Stiles  is  related  to  him  in  the  firir  degree,  and  fo  like- 
wife  is  his  fon ;  his  grandfire  and  grandfon  in  the  fecond  ;  his 
great- grandfire  and  great- grandfon  in  the  third.  This  is  the 
only  natural  way  of  reckoning  the  degrees  in  the  direct  Jjpe, 
and  therefore  univerfally  obtains,  as  well  in  the  civil  (e), 
and  canon  (f),    as  in  the  common  law  (g). 

The  doctrine  of  lineal  confanguinity  is  fufficiently  plain 
and  obvious ;  but  it  is  at  the  firil  view  affoniiliing  to  con- 
fider  the  number  of  lineal  ancefors  which  every  man  has, 
within  no  very  great  number  of  degrees :  and  fo  many  dif- 
ferent bloods  (h)  is  a  man  faid  to  contain  in  his  veins,  as  he 
hath  lineal  anceftors.  Of  thefe  he  hath  two  in  the  firft 
afcending  degree,  his  own  parents;  he  hath  four  in  the  fe- 
cond, the  parents  of  his  father,  and  the  parents  of  his  mo- 
ther ;  he  hath  eight  in  the  third,  the  parents  of  his  two' 
grandfathers  and  two  grandmothers  ;  and,  by  the  fame  rule 
of  progreflion,  he  hath  an  hundred  and  twenty  eight  in  the 
feventh ;  a  thoufand  and  twenty  four  in  the  tenth ;  and  at 
the  twentieth  degree,  or  the  diftance  of  twenty  generati- 
ons, every  man  hath  above  a  million  of  ancestors,  as  com- 
mon arithmetic  will  demonstrate  (i).  This  lineal  confan- 
guinity, we  may  obferve,  falls  ftrictly  within  the  definiti- 
on   of    vinculum  perfonarum  ab    eodem  Jlipite   defcendenihan; 

(e)  Ff.  33.  10.  10.  the  iricreafing  power  of  progreflive 

(f )  Drcrctul.  I.  4.  tit.  14.  numbers  ;  but  it  Is  palpably  evident 

(g)  Co.  Litt.  23.  from  the  following  table  of  a  geo- 
(h)  Ihii.  12.  metrical  progreiilon,  in  which  the 
(i)  This  will  feem  furprtfing  to  firft  term  is  2,  and  the  denominator 

thofe  who  are  unacquainted  with     alfo  2  :  or,  to  fpeak  more  inteUigi:- 
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fince  lineal  relations  are  fuch  as  defcend  one  from  the  other, 
znd  both  of  courfe  from  the  fame  common  anceftor. 

Collateral  kindred  anfwers  to  the  fame  defcription : 
collateral  relations  agreeing  with  the  lineal  in  this,  that 
they  defcend  from  the  fame  ftock  or  anceftor ;  but  differ- 
ing in  this,  that  they  do  not  defcend  from  each  other. 
Collateral  kinfmen  are  fuch  then  as  lineally  fpring  from  one 
and  the  fame  anceftor,  who  is  the  JJrps,  or  root,  the 
fripes,  trunk,  or  common  ftock,  from  whence  thefe  rela- 
tions are  branched  out.  As  if  John  Stiles  hath  two  fons, 
who  have  each  a  numerous  hTue  ;  both  thefe  iffaes  are  li- 
neally defcended  from  John  Stiles  as  their  common  an- 
cef«or ;    and   they   are    collateral    kinfmen    to    each    other, 

bly  it  is  evident,  for  that  eacli  of  led  at  every  remove,  becaufe  eacl\ 
lis  has  two  anceftors  in  the  firft  de-  of  our  anceftors  hath  alfo  two  iffi^ 
eree;  the  number  of  whom  is  doub-     mediate  anceftors  of  his  own. 

Lineal  Degrees.  dumber  of  Aneejlors, 


I- — 2 

2 . 4 

3 _ _S 

4- * — - — —  io 

5— — 32 

6 _, — , .. .  64 

7 __!  28 

8 ■ — 256 

9 5 1 2 

10 : 1024 

1  j __ . 2048 

2  2_ — —  4096 

13 __ _ 8l92 

14 _ _ ]  63S4 

1 5 ___. — _ _3  2768 

j  6 — 65536 

17 _^ 131072. 

18 _, — — 26*144  , 

,  9„ 5  24288 

20 — — . 1 0485  76 

A  ihorter  method  of  finding  the  of  4,  the  number  of  anceftors  at  two 

number  of  anceftors  at  any  even  de-  256  is  the   fqnare  of  i<S ;    65536  of 

gre'e  is  by  fquaring  the  number  of  256  ;   and  the  number  of  anceftors 

anceftors  at  half  that  number  of  de-  at  40  degrees  would  be  the  fquare 

grees.     Thus  16  the  number  of  an-  of  1048576,   or  upwards  of  a  mi£- 

ceibors  at  four  degrees  is  the  fquare  lion  of  millions.. 

becaufe- 
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becaufe  they  are  all  defcended  from  this  common  anceftor,  and 
all  have  a  portion  of  his  blood  in  their  veins,,  which  denomi- 
nates them  cmfangulneos . 

We  mtift  he  careful  to  remember,  that  the  very  being  of 
collateral  ccnianguinity  confifts  in  this  defcent  from  one  and 
the  fame  common  anceftor.  Thus  Till  us  and  his  brother  are 
related  ;  why  >  becaufe  both  are  derived  from  one  father  :• 
Titius  and  his  firft  coufm  are  related  5  why  ?  becaufe  both  de- 
fcend  from  the  fame  grandfather  :  and  his  fecond  coufin's 
claim  to  confanguinity  is  this,  that  they  both  are  derived  from 
one  and  the  fame  great  grandfather.  In  fhort,  as  many  an- 
ceftors as  a  man  has,  lb  many  common  flocks  he  has,  from 
whicti  collateral  kindred  may  be  derived.  And  as  we  are 
tauo-ht  by  holy  writ  that  there  is  one  couple  of  anceftors  be- 
longing to  us  all  from  whence  the  whole  race  of  mankind  is 
defcended,  the  obvious  and  undeniable  confequence  is,  that 
all  men  are  in  fome  degree  related  to  each  other.  For  in- 
deed, if  we  only  fuppofe  each  couple  of  our  anceftors  to  have 
left,  one  with  another,  two  children  ;  and  each  of  thofe  chil- 
dren on  an  average  to  have  left  two  more  ;  (and,  without 
fuch  a  fuppofition,  the  human  fpecies  muft  be  daily  dimimfh- 
ing)  wre  lhall  find  that  all  of  us  have  now  fubfifting  near  two 
hundred  and  feventy  millions  of  kindred  in  the  fifteenth  de- 
gree, at  the  fame  diftance  from  the  fever al  common  anceftors 
as  ourfelves  are  ;  befides  thofe  that  are  one  or  two  defcents 
nearer  to  or  farther  from  the  common  ftock,  who  may  amount 
to  as  many  more  (k).  And,  if  this  calculation  mould  appear 
incompatible  with  the  number  of  inhabitants  on  the  earth, 
it  is  becaufe,  by  intermarriages  among  the  feveral  defcend* 
ants  from  .the  fame  anceftor,  a  hundred  or  a  thoufand  modes- 
of  confanguinity  may  be  confolidated.  in  one  perfon,  or  he 
may  be  related  to  us  a  hundred  or  a  thoufand  different  ways. 

(k)  This  will  fwell  move  confi-  is,  there  is  one  kinfman-  (a  brother) 
derably  than  the  former  calculation:  in  the  firft  degree,  who  makes,  to- 
for  here,  though  the  firft  term  is  getl\er  with  the  fropfrfittts, the  t\vo 
feut  i?  the  denominator,  ss  4  ;  shat     deiceudaaits  from  the  firft  couple  of 

aneeftors: 


2c6 
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The  method  of  computing  thefe  degrees  in  the  canon 
law  (1),  which  our  law  has  adopted  (m),  is  as  follows.  We 
begin  at  the  common  anceftor,  and  reckon  downwards  ; 
and  in  whatfoever  degree  the  two  perfons,  or  the  moft  re- 
mqte  of  them,  is  diirant  from  the  common  anceiTor,  that 
is    the   degree  in   which   they   are   related   to   each   other. 


ancePcors  ;  and  in  every  other  de- 
gree the  number  of  kindred  roiift 
be  quadruple  of  thofe  in  the  degree 
which  immediately  precedes  it.  For 
fmce  each  couple  of  ancestors  has 
two  defcendants,  who  increafe  in  a 
duplicate  rath,  it  will  follow  that* 
the  ratio,  in  which  all  the  defcend- 


ants increafe  downwards,  xmift  be 
double  to  that  in  which  the  ancef- 
torsincreafe  upwards  :  but  we  have 
feen  that  the  anceilors  increafe  in 
duplicate  ratio  :  therefore  the  de- 
fcendants muft  increafe  in  a  double 
duplicate,  that  is,  in  a  quadruple 
ratio. 


Collateral  Degrees. 
r . 


8~ 
9- 


io- 
ii- 

12. 

T3- 
14. 

i5~ 
16- 
17- 
18- 

19- 

20- 


Number  of  Kindred, 
1 


16 

64 

256 

1024 

— ' 4096 

16384 

— 65536 

262144 

1048576 

4194304 

16777216 

67108864 

__  268435456 
—  1073741824 
— 4294967296 
-17179869184 
-68719476736 
2748779o6944 


This  calculation  may  alfo  be  form- 
ed by  a  more  compendious  p*rocefs, 
•viz.  by  fquaring  the  couples,  or 
half  the  number  of  anceftors  at  a- 
ny  given  degree  ;  which  will  furnifh 
us  with  the  number  of  kindred  we 
have  in  the  fame  degree,  at  equal 
diitance  with  ourfelves  from  the 
common  ftock,  befides  thofe  at  un- 
equal diftances.  Thus,  in  the  tenth 
lineal  degree,  the  number  of  ances- 
tors is  1024  ;  its  half,  or  the  cou- 
ples, amounts  to  512  ;  the  number 
®f  kindred  in  the  tenth  collateral 
degree  amounts  therefore  to  2621 44> 


or  the  fqnare  of  5t2-  And  if  we 
will  be  at  the  trouble  to  recollect 
the  ftate  of  the  feveral  families 
within  our  own  knowledge,  and 
obferve  how  far  they  agree  with 
this  account  ;  that  is,  whether,  on 
an  a  Average,  every  man  has  not  one 
brother  or  filler,  four  firit  coufins, 
lixteen  fecond  coufms,  and  fo  on  ; 
we  mall  find  that  the  prefent  calcu- 
lation is  very  far  from  being  over- 
charged. 

(1)  Decretal  A-  1 4-  3  &  9- 

(m)  Co.Litt-  23. 

Thus 
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Thus  Titlus  and  his  brother  are  related  in  the  firft  degree ;  for 
from  the  father  to  each  of  them  is  counted  only  one ;  Tiilus 
and  his  nephew  are  related  in  the  fecond  degree  ;  for  the  ne- 
phew is  two  degrees  removed  from  the  common  anceftor ;  viz* 
his  own  grandfather,  the  father  of  Titius.  Or,  (to  give  amore 
Jiuftfious  initance  from  our  Englifh  annals)  king  Henry  the 
feventh,  who  flew  Richard  the  third  in  the  battle  of  Bofworth, 
was  related  to  that  prince  in  the  fifth  degree.  Let  the  propofius 
therefore  in  the  table  of  confanguinity  reprefent  king  Richard 
the  third,  and  the  clafs  marked  (e)  king  Henry  the  feventh, 
Now  their  common  ftock  or  anceftor  was  king  Edward 
the  third,  the  abavus  in  the  fame  table  :  from  him  to  Edmond 
duke  of  York,  the  proavus,  is  one  degree  ;  to  Richard  earl 
of  Cambridge,  the  avus7  two;  to  Richard  duke  of  York,  the 
pater,  three  ;  to  king  Richard  the  third,  the  propoftus,  four  1 
and  from  king  Edward  the  third  to  John  of  Gaunt  {a)  is  one 
degree  ;  to  John  earl  of  Somerfet  (b)  two ;  to  John  duke  of 
Somerfet  (c)  three*  to  Margaret  countefs  of  Richmond  (d) 
four  ;  to  king  Henry  the  feventh  (e)  five.  Which  laft  mentioned! 
prince,  being  the  farther!  removed  from  the  common  ftocky 
gives  the  denomination  to  the  degree  of  kindred  in  the  canon 
and  municipal  law.  Though  according  to  the  computation  of 
the  civilians,  (who  count  upwards,  from  either  of  the  perfons 
related,  to  the  common  ftock,  and  then  downwards  again  to 
the  other  ;  reckoning  a  degree  for  each  perfon,  both  afcend- 
ing  and  defcending)  thefe  two  princes  were  related  in  the  ninth 
degree :  for  from  king  Richard  the  third  to  Richard  duke  of 
York  is  one  degree  ;  to  Richard  earl  of  Cambridge,  two;  tc* 
Edward  duke  of  York,  three;  to  king  Edward  the  third,  the 
common  anceftor,  four ;  to  John  of  ,Gaunt,  five  ;  to  John  earl 
of  Somerfet,  fix ;  to  John  duke  of  Somerfet,  feven ;  to  Mar  - 
garet  countefs  of  Richmond,  eight;  to  king  Henry  the  fe- 
venth, nine  (n). 

(n)  See  tlie  table  of  confangnini-  ventli  of  the  canomfts   inchtfive; 

ty  annexed;  wherein  all  the  degrees,  the  former  being  diilinguilhed  by 

of  colateral  kindred  to  the  pro p-ofi-  the  numeral  letters,  the  latter  by 

ftis    are   computed,   fo   far   as   the  the  common  cyphers. 
tenth  of  the  civilians   and  the  fe- 

The 
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The  nature  and  degrees  of  kindred  being  thus  in  fome  mea- 
fure  explained,  I  mall  next  proceed  to  lay  down  a  feries  of 
rules,  or  canons  of  inheritance,  according  to  which  eftates  are 
tranfmitted  from  the  anceftdr  to  the  heir  :  together  with  an 
explanatory  comment,  remarking  their  original  and  proorefs 
the  reafons  upon  which  they  are  founded,  and  in  fome  cafes 
their  agreement  with  the  laws  of  other  nations. 

I.  The  fir  ft  rule  is,  that  inheritances  mall  lineally  de[cehd 
to  the  ifTue  of  the  perfon  laft  actually  feifed,  in  infinitum;  but 
fhall  never  lineally  afcend,- 

To  explain  the  more  clearly  both  this  and  the  fubfequent 
rules,  it  muft  firft  be  obferved,  that  by  law  no  inheritance 
can  veil:,  nor  can  any  perfon  be  the  actual  complete  heir  of  an- 
other, till  the  ancefror  is  previoufly  dead.  Nemo  eft  baeres  vu 
ventis.  Before  that  time  the  perfon  who"  is  next  in  the  line 
cf  fuccefTion  is  called  an  heir  apparent,  or  heir  preemptive. 
Heirs  apparent  are  fuch,  whofe  right  of  inheritance  is  inde- 
feaftble,  provided  they  outlive  the  anceftor  ;  as  the  eldeftfon 
or  his  ifTue,  who  muft  by  the  couvfe  of  the  common  law  be 
heirs  to  the  father  whenever  he  happens  to  die.  Heirs  pre- 
emptive are  fuch,  who,  if  the  ariceftor  mould  die  immediately,, 
would  in  the  prefent  circumftances  of  things  be  his  heirs  ;  but 
whofe  right  of  inheritance  may  be  defeated  by  the  contingency 
of  fome  nearer  heir  being  born :  as  a  brother,  or  nephew,  whofe 
prefumptive  fucceiTion  may  be  deilroyed  by  the  birth  of  a  child  ;  * 
or  a  daughter,  whofe  prefent  hopes  may  therefore  be  cut  off 
by  the  birth  of  a  fon.  Nay,  even  if  the  efrate  hath  defcended 
by  the  death  of  the  owner,  to  fuch  brother,  or  nephew,  or 
daughter ;  in  the  former  cafes  the  eftate  mall  be  devefted  and 
taken  away  by  the  birth  of  a  potthumons  child  ;  and,  in  the  lat- 
ter, it  mail  alfo  be  totally  devefted  by  the  birth  of  a  poflhu- 
mous  fon  (o). 

(o)  Bro.'f/f.  detent.  58. 

We, 
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We  mint  aifo  remember,  that  no  perfon  can  be  properly 
ftich  an  anceftor,  as  that  an  inheritance  in  lands  or  tenements 
can  be  derived  from  him>  unlefs  he  hath  had  actual  ieifia  of 
fuch  lands,  either  by  his  own  entry,  or  by  the  poffeiTion  of 
his  own  or  his  ancestor's  leiTee  for  years,  or  by  receiving  rent 
from  a  lelTee  of  the  freehold  (p) :  or  unlefs  he  hath  had  what 
is  equivalent  to  corporal  feifin  in  hereditaments  that  are  incor- 
poreal ;  fuch  as  the  receipt  of  rent,  a  prefentation  to  the 
church  in  cafe  of  ari  advowfon  (q),  and  the  like.  But  he  mall 
hot  be  accounted  an  anceit.Gr,  who  hath  had  only  a  bare  right 
or  tide  to  enter  or  be  otherwife  feifin  *  And  therefore  all  the 
cafes,  which  will  be  mentioned  in  the  prefent  chapter,  are  up- 
on the  fuppofition  that  the  deceafed  (whofe  inheritance  is  now 
claimed)  was  the  laft  perfon  actually  feifed  thereof.  For  the 
law  requires  this  notoriety  of  poffeflion,  as  evidence  that  the 
anceftar  had  that  property  in  himfelf,  which  is  now  to  be  trank 
mitted  to  his  heir.  Which  notoriety  hath  fucceeded  in  the  place 
of  the  antient  feodal  inveftiture*  whereby,  while  feuds  were 
precarious,  the  vafTal  on  the  defcent  of  lands  was  formerly 
admitted  in  the  lord's  court  (as  is  full  the  practice  in  Scotland) 
and  there  received  his  feifin  in  the  nature  of  a  renewal  of  his  an- 
cestors grant,  in  the  prefence  of  the  feodal  peers  :  till  at  length, 
when  the  right  of  fucceilion  became  iridefeanble,  an  entry  oil 
any  part  of  the  lands  within  the  county  (which  if  difputed  was 
afterwards  to  be  tried  by  thcfe  peers)  or  ether  notorious  pof- 
feiRcn,  was  admitted  as  equivalent  to  the  formal  grant  of 
feifin,  and  made  the  tenant  capable  of  tranfmitting  his'  eftate 
by  defcent.  The  feifin  therefore  of  any  perfon,  thus  under** 
flood,  makes  him  the  root  or  flock,  from  which  all  future  inheri- 
tance by  right  of  blood  muft  be  derived:  which  is  very  briefly 
expreffed  in  this  maxim,  feifinafaeit  ftlpiiem  (r). 

(p)  Co.   Eitt.   T5.  (r)  Flet.  /.  6.  c.  2.  §.  2- 

(q)  Ibii.  ii. 
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When  therefore  a  perfon  dies  fo  feifed,  the  inheritance 
firft  goes  to  his  ifTue  :  as  if  there  be  Geoffrey,  John,  and 
Matthew,  grandfather,  father  and  fon;  and  John  furchafes 
land  and  dies ;  his  fon  Matthew  mall  fucceed  him  as  heir,  and 
not  the  grandfather  Geoffrey  ;  to  whom  the  land  ihall  never 
afcenci,  but  ihall  rather  efcheat  to  the  lord  (s). 

This  rule,  fo  far  as  it  is  affirmative  and  relates  to  lineal 
defcents,  is  almoft  univerfaliy  adopted  by  all  nations  ;  and  it 
feems  founded  on  a  principle  of  natural  reafon,  that  (whenever 
a  right  of  property  tranfmifTihle  to  reprefentatives  is  admitted) 
the  poiTeffioiis  of  the  parents  ihculd  go,  upon  their  deceafe,  in  the 
firfl  place  to  their  children,  as  thole  to  whom  they  have  given 
being,  and  for  whom  they  are  therefore  bound  to  provide. 
But  the  negative  branch,  or  total  exclufion  of  parents  and  all 
lineal  ancestors  from  fucceeding  to  the  inheritance  of  their  ofF- 
fpring,  is  peculiar  to  our  own  laws,  and  fuch  as  have  been  de- 
duced from  the  fame  original,  I  or,  by  the  Jev.iih  law,  on 
failure  of  ilTue^the  father  fucceeded  to  the  fon,  in  exclufion  of 
brethren,  unlefs  one  of  them  married  the  widow  and  railed 
up  feed  to  his  brother  (t).  And,  by  the  laws  of  Rome,  in 
the  iirft  place,  the  children  of  lineal  dependents  were  prefer- 
red;  and,  on  failure  of  thefe,  the  father  and  mother  or  lineal 
afcendants  fucceeded  together  with  the  brethren  and  fillers  (v); 
though  by  the  law  of  the  twelve  tables  the  mother  was  ori- 
ginally, on  account  of  her  fex,  excluded  (u).  Hence  this 
rule  of  our  laws  has  been  cenfured  and  declaimed  againff.  as 
abfurd  and  derogating  from  the  maxims  of  equity  and  natural 
iu^ice  (w).  Yet  that  there  is  nothing  unjuft  or  abfurd  in  it, 
but  that  on  the  contrary  it  is  founded  upon  very  good  reafon, 
may  appear  from  confidering  as  wTell  the  nature  of  the  rule  it- 
felf,   as  the  occafion  of  introducing  it  into  our  laws. 

(s)  Lltt.  §.  g.  •  (u    Inft.  3.  3.  T. 

(t)  Selden  defuccejj".  Ebraeor.  c.  12.         (w)  Crag.  deju.r.feuA.  I  2-  f.  13.  §. 

(v)  Ff.  3§.  15.   I  Nov.  118.  127.         15.  Locke  on  gov.  part.  I.  §•  90. 
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We  are  to  reflect,  in  the  firft  place,  that  all  rules  of  fuc- 
cefiion  to  eftates  are  creatures  of  the  civil  polity,  and  juris 
pfitivi  merely.  The  right  of  property,  which  is  gained  by 
occupancy,  extends  naturally  no  farther  than  the  life  of  the 
prefent  poffeflor ;  after  which  the  land  by  the  law  of  nature 
would  again  become  common,  and  liable  to  be  feifed  by  the 
next  occupant :  but  fociety,  to  prevent  the  mifchiefs  that 
Alight  enfue  from  a  doctrine  fo  productive  of  contention,  has 
edabliJhed  conveyances,  wills,  and  fucceffions ;  whereby  the 
property  originally  gained  bypofleilion  is  continued,  and  trans- 
mitted from  one  man  to  another,  according  to  the  rules  which. 
each  (late  has  refpe&ively  thought  proper  to  prefcribe.  There 
js  certainly  therefore  no  injuftice  done  to  individuals,  what- 
ever be  the  path  of  defcent  marked  out  by  the  municipal 
law. 

If  we  next  confider  the  time  and  occaflon  of  introdu* 
ting  this  rule  into  our  law,  we  mall  find  it  to  have  been 
grounded  upon  very  fubftantial  reafons,  I  think  there  is 
no  doubt  to  be  made,  but  that  it  was  introduced  at  the 
fame  time  with,  and  in  consequence  of,  the  feodal  tenures. 
For  it  was  an  exprefs  rule  of  the  feodal  law  (x)  that  fuccef- 
fionls  feudi  talis  efl  natura,  quod  afcendenies  ?ion  fuccedunt; 
and  therefore  the  fame  maxim  obtains  alfo  in  the  French 
law  to  this  day  (y).  Our  Henry  the  firfl  indeed,  among 
other  reftorations  of  the  old  Saxon  laws,  reftored  the  right 
of  fuccedion  in  the  afcending  line  (2),  but  this  foon  fell 
again  intodifufe;  for  fo  early  as  Gl  anvil's  time,  who  wrote 
under  Henry  the  fecond,  we  find  it  laid  down  as  eftablifhed 


aw 


(a),  that  haereditas  nunquum  afcendii\  which  has  re- 
mained an  invariable  maxim  ever  iince.  Thefe  circum* 
fiances  evidently  fhew  this  rule  to  be  of  feodal  original- 
and  taken  in  that  light,  there  are  fome  arguments  in  its  fa- 
vour, befides  thofe  which  are  drawn  merely  from  the  rea- 
fon  of  the  thing.     For  if  the  feud,  of  which  the  ion  died 

(x)  2  Feul  50.  .  (x)  LL.  Wen.  I.  c.  70. 

(y)  Domat.  />•  2.  /.  2.  t.  2.  Ivlontef-         (a;  I  7.  fc  I. 
<pi.  £/>.  L.  I  3r.t-.33. 
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feifed,  was  really  feudum  antiquujn,  or  one  defended  to  him 
from  his  anceftors,  the  father  could  not  poffibly  fucceed  to  it, 
becaufe  it  in  lift  have  paiTed  him  in  the  courfe  of  defcent,  be- 
fore it  could  come  to  the  fon:  unlefs  it  were  feudum  maternum, 
or  one  defcended  from  his  mother,  and  then  for  other  rea- 
fons  (which  will  appear  hereafter)  the  father  could  in  no  wife 
inherit  it.  And  if  it  were  feudum  novum,  cr  one  newly  ac- 
quired by  the  fon,  then  only  the  descendants  from  the  body 
of  the  feudatory  himfelf  could  fucceed,  by  the  known  maxim 
of  the  early  feodal  confutations  (b) ;  which  was  founded  as 
well  upon  the  perfonal  merit  of  the  vafal,  which  might  be 
tranfrnitted  to-  his  children,  but  could  not  afcend  to  his  pro- 
genitors, as  alfo  upon  this  consideration  of  military  policy, 
that  the  decrepid  grandfire  of  a  vigorous  vafal  would  be  but 
Indifferently  qualified  to  fucceed  him  in  his  feodal  fervkes. 
Nav,  even  if  this  feudum  novum  were  held  by  the  fon  ut  feu- 
dum antiquum,  or  with  all  the  qualities  annexed  of  a  feud  de- 
fcended from  his  anceftors,  fnch  fend  muff  in  all  refpecls  have 
-defcended  as  if  it  had  been  really  an  antient  feud  ;  and  there- 
fore could  not  go  to  the  father,  becaufe,  if  it  had  been  an 
antient  feud,  the  father  muft  have  been  dead  before  it  could 
have  come  to  the  ion.  Thus  whether  the  feud  was  ftriclly 
novum,  or  ftrictly  antiquum,  or  whether  it  was  novum  held  ut 
antiquum,  in  none  of  thefe  cafes  the  father  could  poffibly  fuc- 
ceed. Thefe  re^fons,  drawn  from  the  hiflory  of  the  rule  it- 
lelf  feem  to  be  more  latisfaciory  than  that  quaint  one  of  Br  ac- 
ton (c),  adopted  by  fir  Edward  Coke  (d),  which  regulate* 
the  defcent  of  lands  according  to  the  laws  of  gravitation. 

II.  A   second    general   rule   or  canon  is,  that   the  male 
silue  mail  be  admitted  before  the  female, 

(b)  \FeuJ.  20.  tinea,  et  nunquaJk  reafecndit.  /.  2.  c, 

{cj  Dijcenlit  ztaqtte  jus,  quafi:  pen-     29. 
dorojuui  quid,   eadens  deorjum  refia         (cl)  I  Inft.  ir. 

Thus 
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Thus  fons  mall  be  admitted  before  daughters ;  or.  as  our 
male  lawgivers  have  fomewhai  uncomplaifantly  exprefled  it, 
the  worthieft  of  blood  ihall  be  preferred  (e).  As  if  John 
Stiles  hath  two  ions,  Matthew  and  Gilbert,  and  two  daugh- 
ters, Margaret  and  Charlotte,  and  dies  ; .  firit  Matthew,  and 
(in  cafe  of  his  death  without  iifue)  then  Gilbert,  ihall  be 
admitted  to  the  fiicceffion  in  preference  to  both  the  daugh- 
ters. 

This  preference  of  males  to  females  is  entirely  agreeable  to 
the  law  of  fuccefliQn  among  the  Jews  (f),  and  alfo  among 
the  ftates  of  Greece,  or  at  leaft  among  the  Athenians  (g)  j 
but  was  totally  unknown  to  the  laws  of  Rome  (h),  (fuch  of 
them,  I  mean,  as  are  at  prefent  extant)  wherein  brethren 
and  filters  were  allowed  to  fucceed  to  equal  portions  of  the 
inheritance.  I  iliall  not  here  enter  into  the  comparative  me- 
rit of  the  Roman  and  the  other  conftituticns  in  this  particular^ 
nor  examine  into  the  greater  dignity  of  blood  in  the  male  or  fe- 
male fex  ;  but  iliall  only  obferve,  that  our  prefent  preference 
of  males  to  females  feems  to  have  arifen  entirely  from  the  feo- 
dal  law.  For  though  our  Britim  ancestors,  the  Welih,  appear 
to  have  given  a  preference  to  males  (i),  yet  our  fubfequent 
Daniih  predeceifors  feem  to  have  made  no  diftincticn  of  fexes, 
but  to  have  admitted  all  the  children  at  once  to  the  inheri-" 
tance  (k).  But  the  feodal  law  of  the  Saxons  on  the  continent 
{which  was  probably  brought  over  hither,  and  firft  altered  by 
the  law  of  King  Canute)  gives  an  evident  preference  of  the 
male  to  the  female  fex.  "  Pater  aut  mater,  dej "until \  filio  nonfliae 
iC  hearediiatem  relinqueni  ....  Qui  defunclus  non  plios 
Ci  fed  fili as  reliquerii,  ad  eas  omnis  haereditas  -perthieat  (1)." 
It  is  pollible  therefore  that  this  preference  might  be  a  branch 
pf  that  imperfect  fyftem  of  feuds,  which  obtained  here  be- 
fore the  conqueft ;    efpecially  as  it  fubfiils  among  the  cuf- 

(e)  Hal.  H.  C  L.  235.  (i)  Stat.  Wall.  12.  Edw.  I. 

(f)  Numb.  c.  27.  '  (k)  LL.Canut.  c  63. 
(g;  Petit.  LL.  Attic  L  6.  t  6.  (1)  tit.  7.  §.  i-  &  4* 
(b!  Inft.  3.  1.  6. 
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torns  of  gavelkind,  and  as,  in  the  charter  or  laws  of  king 
Henry  the'nrft,  it  is  not  (like  many  Norman  innovations)  given 
Up,  but  rather  enforced  (m).  The  true  reafon  of  preferring 
the  males  mult  be  deduced  from  feodal  principles :  for,  by  the 
genuine  and  original  policy  of  that  conftitution,  no  female 
couid  ever  fucceed  to  a  proper  feud  (n),  inaimuch  as  they 
were  incapable  of  performing  thofe  military  fervices,  for  the 
fake  of  which  that  iyilem  was  eitablilhed.  But  our  law  does 
not  extend  to  a  total  exclufion  of  females,  as  the  Salic  law  and 
others,  where  feuds  were  moPr  flriclly  retained  :  it  only  post- 
pones them  to  males ;  for,  though  daughters  are  excluded  by 
fons,  yet  they  fucceed  before  any  collateral  relations :  our  law 
like  that  of  the  Saxon  feudiits  before  mentioned,  thus  fleering 
a  middle  courfe,  between  the  abfolute  rejection  of  females, 
and  the  putting  them  on  a  footing  with  males* 

III.  A  third  rule,  or  canon  of  defcent,  is  this;  that  where 
there  are  two  or  more  males  in  equal  degree,  the  eldeft  only 
fhall  inherit;  but  the  females  all  together. 

As  if  a  man  hath  two  fons,  Matthew  and  Gilbert,  and  two 
daughters,  Margaret  and  Charlotte,  and  dies;  Matthew  his 
elded  fon  mall  alone  fucceed  to  his  eitate,  in  exclufion  of  Gil- 
bert the  fecond  fon  and  both  the  daughters :  but,  if  both  tae 
fons  die  without  iflue  before  the  father,  the  daughters,  Marga- 
ret and  Charlotte  fhall  both  inherit  theeftate  as  coparceners (o). 

This  right  of  primogeniture  in  males  feems  antiently  to 
have  only  obtained  among  the  Jews,  in  whofe  conftitution, 
the  elded  fon  had  a  double  portion  of  the  inheritance  (p), 
in  the  fame  manner  as  with  us,  by  the  laws  of  king  Henry 
the  fir  ft  (q),  the  eld  eft  fon  had  the  capital  fee  or  princi- 
pal feud  of  his  father's  poiTellions,    and  no   other  pre-emi- 

(m)c  ?o.  (p)  Selden.  deface  Ebr.  c  5. 

(n)  1  Fsul  8.  (q)  c  7C 

(0)  Lit*.  §.  5-  Hale.  H.  C.  L.  238. 
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nence  ;  and  as  the  eld  eft  daughter  had  afterwards  the  prin- 
cipal maniion,  when  the  eitate  defcended  in  coparcenary  (r). 
The  Greeks,  the  Romans,,  the  Britons,  the  Saxons,  and 
even  originally  the  feudists,  divided  the  lands  equally ;  foine 
among  all  the  children  at  large,  fome  among  the  males  only. 
This  is  certainly  the  moft  obvious  and  natural  way  ;  and  has 
the  appearance,  at  leaft  in  the  opinion  of  younger  brothers, 
of  the  greateft  impartiality  and  juftice.  But  when  the  empe- 
rors began  to  create  honorary  feuds,  or  titles  of  nobility,  it 
was  found  neceffary  (in  order  to  preferve  their  dignity)  to 
make  them  impartible  (s),  or  (as  they  ftiled  them)  feuda  indh 
vidua,  and  in  conic quence  defcendible  to  the  eldeft  fon  alone. 
This  example  was  farther  enforced  by  the  inconvenience  that 
attended  the  fplitting  of  eflates  ;  namely,  the  divifion  of  the 
military  fervices,  the  multitude  of  infant  tenants  incapable  of 
performing  any  duty,  the  confequential  weakening  of  the 
itrength  of  the  kingdom,  and  the  inducing  younger  fons  to 
take  up  with  the  bufinefs  and  idlenefs  of  a  country  life,  in- 
ftead  of  being  ferviceable  to  themfelves  and  the  public,  by 
engaging  in  mercantile,  in  military,  in  civil,  or  in  ecclefiaftical 
employments  (t).  Thefe  reafons  occasioned  an  abnoit  total 
change  in  the  method  of  feodal  inheritances  abroad  ;  fo  that 
the  eldeft  male  began  univerfally  to  fucceed  to  the  whole  of 
the  lands  in  all  military  tenures  1  and  in  this  condition  the 
feodal  conftitution  was  eflp-bliilied  in  England  by  William  the 
conqueror. 

Yet  we  find,  that  focage  eftates  frequently  defcend- 
ed to  all  the  fons  equally,  fo  lately  as  when  Glanvil  (u) 
wrote,  in  the  reign  of  Henry  the  fecond ;  and  it  is  mentis 
oned  in  the  mirror  (w)  as  a  part  of  our  antient  conftitution, 
that  knights*  fees  mould  defcend  to  the  eldeft  fon,  and  fo- 
cage fees  mould  be  partible  among  the  male  children. 
However  in  Kenry  the  third's  time  we  find  by  Brace  on  (x) 
that  focage  lands,   in  imitation  of  lands  in   chivalry,   had  aU 

(r)Glanvit  1.  7.  c.  3,  (u)  /.  7-  c  3. 

(s)  2  Feud.  55.  (w)c.i,  §.  3. 

(:)Hi^.  K.  C.  L.  221,  (x;  /.  2.  c.  53.  31. 
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mod  entirely  fallen  into  the  right  of  fucceffion  by  primoge- 
niture, as  the  law  now  {lands  :  except  in  Kent,  where  tbey 
gloried  in  the  prefervation  of  their  antient  gavelkind  tenure, 
of  which  a  principal  branch  was  the  joint  inheritance  of  all  the 
fons  (y) ;  and  except  in  feme  particular  manors  and  townfhips, 
where  their  local  cuftcms  continued  the  defcent,  fometimes  to 
all,  fometimes  to  the  younged  fon  only,  or  in  other  more  An- 
gular methods  of  fucceffion. 

As  to  the  females,  they  are  dill  left  as  they  were  by  the 
antient  law:  for  they  were  all  equally  incapable  of  per? 
forming  any  perfonal  fervice  ;  and  therefore,  one  main  rea- 
fon  of  preferring  the  elded  ceafmg,  fuch  preference  would 
have  been  injurious  to  the  red :  and  the  other  principal 
purpofe,  the  prevention  of  the  too  minute  fubdivifion  of 
edates,  was  left  to  be  confidered  an cb provided  for  by  the 
lords,  who  had  the  difpofal  of  thefe  female  heirefles  in 
marriage.  However,  the  fucceflion  by  primogeniture,  even 
among  females,  took  place  as  to  the  inheritance  of  the 
crown  (z)  ;  wherein  the  neceffiiy  of  a  fole  and  determinate 
fucceflion  is  as  great  in  the  one  fex  as  the  other.  And 
the  right  of  fole  fucceffion,  though  not  of  primogeni- 
ture, was  alfo  edab !iihed  with  refpecr.  to  female  dignities 
and  titles  of  honour.  For  if  a  man  holds  an  earldom  to  him 
and  the  heirs  of  his  body,  and  dies,  leaving  only  daughters; 
the  elded  mall  not  of  cpurfe  be  countefs,  but  the  dignity 
is  in  fufpence  or  abeyance  till  the  king  mall  declare  his 
pleafure  ;  for  he,  being  the  fountain  of  honour,  may  con- 
fer it  on  which  of  them  he  uleafes  (a).  In  which  difpoiition 
is  preferved  a  drong  trace  of  the  antient  law  of  feuds,  be- 
fore their  descent  by  primogeniture  even  among  the  males 
was  eftabliihed ;  namely,  that  the  lord  might  beftow  them 
on  which  of  the  fons  he  thought  proper j — "  progreffum  eft,  ui 
ad  fdios  dtvenh'cij  in  qiiam  JcUicei  dominies  hoc  vellet  benepciwn 
confrmare  (b).?;    . 

(y)  Sorancr.  Gavelk.  7.  (a)  Ibid* 

(/;  Co.  Lkt.  165.  /  (bl  1  Feud.  £ 
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IV.  A  fourth  rule,  or  canon  of  defcents,  is  this  ;  that 
the  lineal  descendants,  in  infinitum,  of  any  perfon  deceafed 
{hall  reprefent  their  anceftor  ;  that  is,  ihall  (land  in  the  fame 
place  as  the  perfon  himfelf  would  have  done,   had  he  been 

living. 

Thus  the  child,  grandchild,  or  great-grandchild  (either 
male  or  female)  of  the  eldeft  fon  fucceeds  before  the  youngr 
er  fon,  and  fo  in  infinitum  (c).  And  thefe  reprefentatives 
fhall  take  neither  more  nor  lefs,  but  juft  fo  much  as  their 
principals  would  have  done.  As  if  there  be  two  fillers,  Mar* 
garet  and  Charlotte  ;  and  Margaret  dies,  leaving  fix  daugh- 
ters ;  and  then  John  Stiles  the  father  of  the  two  fillers  dies, 
without  other  iiTue  •  thefe  fix  daughters  ihall  take  among 
them  exactly  the  fame  as  their  mother  Margaret  would  have 
done,  had  Ihe  been  living ;  that  is,  a  moiety  of  the  lands  of 
John  Stiles  in  coparcenary  ;  fo  that,  upon  partition  made,  if 
the  land  be  divided  into  twelve  parts,  therefore  Charlotte  the 
furviving  filler  ihall  have  fix,  and  her  fix  nices,  the  daughters 
of  Margaret,  one  apiece. 

This   taking   by  reprefentation  is   called  a  fucceffion  in 

fiirpes,  according  to  the  roots ;  fince  all  the  branches  in- 
herit the  fame  fhare  that  their  root,  whom  they  reprefent, 
would  have  done.  And  in  this  manner  alfo  was  the  Jewiih 
fucceffion  directed  (d) ;  but  the  Roman  fomewhat  differed 
from  it,  In  the  defcending  line  the  right  of  reprefentation 
continued  in  infinitum,  and  the  inheritance  (till  defcended  in 
/fir pes :  as  if  one  of  three  daughters  died,  leaving  ten  chil- 
dren, and  then  the  father  died ;  the  two  furviving  daugh- 
ters had  each  one  third  of  his  effects, .  and  the  ten  grand- 
children had  the  remaining  third  divided  between  them. 
And  fo  among  collaterals,  if  any  perfons  of  equal  decree 
with  the  perfons  reprefented  were  flail  fubfifting,  (as  if  the 
deceafed  left  one  brother,  and  two  nephews  the  fons  of  an- 
other brother)  the  fhcceillon  was  dill  guided  by  the  roots: 
but,    if  both  the  brethren  were  dead  leaving  iiTue,  then  (I 

"(c)  Hale  H.  C,  L.  236.  237,  (d)  ScUcn,  if  face,  Ebr.  c  it. 
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apprehend)  their  representatives  in  equal  degree  became 
themfelves  principals,  arid  ihared  the  inheritance  per  capita, 
that  is>  ihare  and  ihare  alike  ;  they  being  themfelves  now 
the  next  in  degree  to  the  anceflor,  in  their  own  right,  and 
fiot  by  right  of  reprefentation  (e).  So,  if  the  next  heirs  of 
Tiiius  be  fix  nieces,  three  by  one  fider,  two  by  another,  and 
one  by  a  third  ;  his  inheritance  by  the  Roman  lav/  was  divi- 
ded into  fix  parts,  and  one  given  tq  each  of  the  nieces:  where- 
as the  law  of  England  in  this  cafe  would  Hill  divide  it  only 
into  three  parts,  and  diftribute  itperfiirpes,  thus  ;  one  third 
to  the  three  children  who  reprefent  one  fifter,  another  third 
to  the  two  who  reprefent  the  fecond,  and  the  remaining  third 
to  the  one  child  who  is  the  fole  representative  of  her  mother. 

This  mode  of  reprefentation  is  a  necelTary  confequence 
of  the  double  preference  given  by  our  law,  firft  to  the  male 
iiTue,  and  next  to  the  firfr-born  among  the  males,  to  both 
which  the  Roman  law  is  a  Granger.  For  if  ail  the  children 
of  three  fillers  were  in  England  to  claim  per  capita,  in  their 
own  rights  as  next  of  kin  to  the  anceuor,  without  any 
refpecl  to  the  frocks  from  whence  they  fprung,  and  thofe 
children  were  partly  male  and  partly  female  ;  then  the  el- 
deft  male  among  them  would  exclude  not  only  his  own 
brethren  and  fifters,  but  all  the  iiTue  of  the  other  two  daugh- 
ters ;  or  elfs  the  law  in  this  inftance  muft  be  inconfiftent 
with  itfelf,  and  depart  from  the  preference  which  it  con- 
stantly gives  to  the  males,  and  the  firft-born,  among  per- 
fons  in  equal  degree.  Whereas  bv  dividing  the  inheritance 
according  to  the  roots  or  Jiirpes,  the  rule  of  defcent  is  kept 
uniform  andfteady:  the  iflue  of  the  eldeft  fon  excludes  all. 
other  pretenders,  as  the  fon  himfelf  (if  living)  would  have 
done  ;  but  the  iiTue  of  two  daughters  divide  the  inheritance 
between  them,  provided  their  mothers  (if  living)  would  have 
done  the  fame:  and  among  thele  feveral  iffues  or  reprefen- 
tatives  of  the  refpecfcive  roots,  the  fame  preference  to  males 
and  the  fame'  right  of  primogeniture  obtain,  as  would  have 
obtained  at  the  fir  ft  among  the  roots  themfelves,    the  fons 

{e)Ko-u.  1 1 8.  c.  8,  Infi.  3.  1.  6. 
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or  daughters  of  the  deceafed.  As  if  a  man  hath  two  fons, 
A  and  B,  and  A  dies,  leaving  two  fons,  and  then  the  grand- 
father dies;  now  the  eldelt  ion  of  A  inail  fucceed  to  the  whole 
of  his  grandfather's  eitate  ;  and  if  A  had  left  only  two  daugh- 
ters, they  fhould  have  fucceeded  alio  to  equal  moieties  of  the 
whole,  in  exelufion  of  B  and  his  iffue.  But  if  a  man  hath  on- 
ly three  daughters,  C,  D,  and  E  ;  and  C  dies  leaving  two 
ions,  D  leaving  two  daughters,  and  E  leaving  a  daughter  and 
a  fon,  who  is  younger  than  his  filter  :  here,  when  the  grand- 
father dies,  the  eldeft  fon  oi  C  mall  fucceed  to  one  third,  in 
exelufion  of  the  younger  ;  the  two  daughters  of  D  to  another 
third  in  partnerimp  ;  and  the  fon  of  L  to  the  remaining  third, 
in  exelufion  of  his  elder  filler.  And  the  fame  right  of  repre- 
sentation, guided  and  reftrained  by  the  fame  rules  of  defcent, 
prevails  downwards  in  infinitum. 

Yet  this  right  does  not  appear  to  have  been  thoroughly 
eftabliihed  in  the  time  of  Henry-  the  fecond,  when  Glanvil 
wrote ;  and  therefore,  in  the  title  to  the  crown  efpecially, 
we  find  frequent  contexts  between  the  younger  (but  furvi- 
ving)  brother,  and  his  nephew  (being  the  fon  and  1  epreien- 
tative  pf  the  elder  deceafed)  in  regard  to  the  inheritance  of 
their  common  anceilor  :  for  the  uncle  is  certainly  nearer  of 
kin  to  the  common  flock,  by  one  degree,  than  the  nephew  • 
though  the  nephew,  by  reprefenting  his  father,  has  in  him 
the  right  of  primogeniture.  The  uncle  alfo  was  uiually 
better  able  to  perform  the  fervices  of  the  fief;  and  befides 
had  frequently  fuperior  intereft  and  ftrength,  to  back  his 
pretentions  and  cruffl  the  right  of  his  nephew.  And  even 
to  this  day,  in  the  lower  Saxony,  proximity  of  blood 
takes  place  of  reprefentative  primogeniture ;  that  is,  the 
younger  furviving  brother  is  admitted  to  the  inheritance  be- 
fore the  fon  of  an  elder  deceafed  :  which  occafioned  the  dis- 
putes between  the  two  houfes  of  Mecklenburgh,  Schwerin 
and  Strelitz,  in  1692  (f).  Yet  Glanvil,  with  us,  even  in 
the  twelfth  century,  feems  (g)  to  declare  for  the  right  of  the 
nephew  by  reprefentation ;  provided  the  elded  fon  had  not 

(£)  Mod.  tin.  Hill.  xlii.  334,  (g)  /.  7.  c.  3. 
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received  a  provifion  in  lands  from  his  father,  (or  as  the  civil 
law  would  call  it)  had  not  been  forisfamiliated,  in  his  life-time.. 
King  John,  however,  who  kept  his  nephew  Arthur  from  the 
throne,  by  difputing  this  right  of  representation,  did  all  in  his 
power  to  aboiim  it  throughout  the  realm  (h) :  but  in  the  (tims 
of  his  fon,  kingJienry  the  third,  we  find  the  rule  indiiputably 
fettled  in  the  manner  we  have  here  laid  it  down  (i),  and  fo  it 
has  continued  ever  fince.    And  thus  much  for  lineal  defcents,- 

V.  A  Fifth  rule  is,  that,  on  failure  of  lineal  defendants, 
or  iiTue,  of  the  perfon  laft  feifed,  the  inheritance  mail  defcend 
to  the  blood  of  the  firft  purchafqr;  fubjecl  to  the  three  pre- 
ceding rules. 

Thus  if  Geoffrey  Stiles  purchafes  land,  and  it  defcends  tq 
John  Stiles  his  fon,  and  John  dies  feifed  thereof  without  iffue  ; 
whoever  fucceeds  to  this  inheritance  muft  be  of  the  blood  of 
Geoffrey  the  firft  purchafor  of  this  family  (k).  The  firft  pur - 
chafor,  perquifior,  is  he  who  firft  acquired  the  eftate  to  his 
family,  whether  the  fame  was  transferred  to  him  by  fale,  or 
by  gift,  or  by  any  other  method,   except  only  that  of  defcent* 

This  is  a  rule  almoft  peculiar  to  our  own  laws,  and  thofe 
of  a  flmilar  original.  For  it  was  entirely  unknown  among  the 
Jews,  Greeks,  and  Romans  :  none  of  whofe  laws,  looked  any 
farther  than  the  perfon  himfelf  who  died  feifed  of  the  eftate  ; 
but  aifigned  him  an  heir,  without  confidering  by  what  title  he 
gained  it,  or  from  what  anceftor  \\e  derived  it.  But  the  law 
of  Normandy  (i)  agrees  with  our  law  in  this  refpect :  nor  in- 
deed is  that  agreement  to  be  wondered  at,  fince  the  lav/  of 
deicents  in  both  is  qffeodal  original;  and  this  rule  or  canon 
cannot  otherwife  be  accounted  for  than  by  recurring  to  feodal 
principles. 

.    When  feuds  firft  began  to  be  hereditary,    it  was  made  a 
jfFa'ry  qualification  of  the  heir,,    who  would  fucceed   to  a 
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feud,  that  he  mould  be  of  the  blood  of,  that  is,  lineally  de* 
fcended  from  the  firft  feudatory  or  purchafor.  In  confe- 
rence whereof^  if  a  vafal  died  pofTefTed  of  a  feud  of  his 
own  acquiring,  or  feudum  novum  y  it  could  not  defeend  to  any 
but  his  own  offspring ;  no,  not  even  to  his  brother,  becaufe 
lie  was  not  defcended,  nor  derived  his  blood,  from  the  fidl 
acquirer.  But  if  it  was  feudum  anliquwn,  that  is,  one  de= 
fcended  to  the  vafal  from  his  anceftors,  then  his  brother,  or 
fuch  other  collateral  relation  as  was  defcended  and  derived  his 
blood  from  the  firft  feudatory,  might  fucceed  to  fuch  inheri- 
tance. To  this  purpofe  fpeaks  the  following  rule  ;  ic  f rater 
{i  fratr't  fine  legitimo  haerede  defwiclo,  in  beneficio  quod  eofwn 
ee  pains  fuit,  fuccedat  :  fin  aid  em  unus  e  frairibus  a  domino, 
(i  feudum  acceperit9  eo  defunclo  fine  legitimo  haerede ',  f rater  e- 
"  jus  in  feudum  non  fuccedit  (m)."  The  true  feodal  reafon 
for  which  rule  was  this  ;  that  what  was  given  to  a  man,  for 
his  perfonal  fervice  and  peribnal  merit,  ought  not  to  defeend 
to  any  but  to  the  heirs  of  his  perfon.  And  therefore,  as  in 
eftates-tail  (which  a  proper  feud  very  much  refembled)  fo  m 
the  feodal  donation,  <c  notnen  baeredis,  in  prima  invej.itura  ex- 
* '  preffum  tantum  ad  defcendentes  ex  cor  pore  primi  vafaffi,  extendi- 
u.  tur  ;  ei  non  ad  collaterates,  nip  ex  cor  pore  primi  vo.faUl  five  fti~ 
cc  pilis  defendant  (n)  :  The  will  of  die  donor,  or  original  lord, 
(when  feuds  were  turned  from  life  eiiates  into  inheritances) 
not  being  to  make  them  absolutely  hereditary,  like  the  Roman 
allodium,  but  hereditary  only  fiub  rnodo;  not  hereditary  to  the 
collateral  relations,  or  lineal  anceftors,  or  huitand,  or  wife  of 
the  feudatory,  but  to  the  ifiue  defcended  from  his  body  only. 

However,  in  procefs  of  time,  when  the  feodal  rigour 
was  in  part  abated,  a  method  was  invented  to  let  in  tire  col- 
lateral relations  of  the  grantee  to  the  inheritance,  by  grant- 
ing him  a  feudum  novum  to  hold  id  feudum  antiquum;  that 
is,  with  all  the  qualities  annexed  of  a  feud  derived  from  his 
anceftors ;  and  then  the  collateral  relations  were  admitted  to 
fucceed  even  in  infinitum,  becaufe  they  might  have  been  of 
the  blood  of,    that  is  dekended  from,    the  firft  imaginary 

■     (m)  1  Fcul  1.  §'.  2U  (n)  Crag.  I  1.  f.  9  §.  36. 
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•purchafor.  For  fince  it  is  not  afcertained  In  fuch  general 
grants,  whether  this  feud  (hall  be  held  ut  fendum  paternum, 
or  feuditm  avitum,  but  ut  feudum  antiquum  merely,  as  a  feud 
cf  indefinite  antiquity ;  that  is,  fince  it  is  not  afcertained 
from  which  of  the  anceftors  of  the  grantee  this  feud  mail  be 
fuppofed  to  have  defcended  ;  the  law  will  not  afcertain  it,  but 
.will  foppofe  any  of  his  anceftors,  pro  re  nata,  to  have  been  the 
firfl  purchafor  :  and  therefore  it  admits  any  of  his  collateral 
kindred  (who  have  the  other  neceiTary  requifites)  to  the  inhe- 
ritance, becaufe  every  collateral  kinfman  mult  be  defcended 
from  Ionic  one  of  his  lineal  anceftors. 

Of  this  nature  are  all  the  grants  of  fee-fimple  eftates  of 
this  kingdom  ;  for  there  is  now  in  the  law  of  England  no  fuch 
thing  as  a  grant  of  a  feudum  novum  to  be  held  ut  novum;  unlefs 
in  the  cafe  of  a  fee-tail,  and  there  we  fee  that  this  rule  is 
flrictly  obferved,  and  none  but  the  lineal  defendants  of  the 
firft  donee  (or  pui  chafor)  are  admitted :  but  every  grant  of 
lands  in  fee-fimple  is  with  us  a  feudum  novum  to  be  helditf  an* 
tiquum,  as  a  feud  whofe  antiquity  is  indefinite  ;  and  therefore 
the  collateral  kindred  of  the  grantee,  or  defcendants  from  any 
of  his  lineal  anceftors,  by  whom  the  lands  might  have  poflibly 
been  purchafed,  are  capable  of  being  called  to  the  inheritance. 

Yet,  when  an  eftate  hath  really  defcended  in  a  courfe 
@f  inheritance  to  the  perfori  laft  feifed,  the  find  rule  of  the 
feodal  law  is  ftill  obferved ;  and  none  are  admitted,  but 
the  heirs  of  thofe  through  whom  the  inheritance  hath 
pa$ed  :  for  all  others  have  demonftrably  none  of  the  blood 
of  the  firfl  purchaser  in  them,  and  therefore  fhall  never 
fucceed.  As,  if  lands  come  to  John  Stiles  by  defcent  from 
his  mother  Lucy  Baker,  no  relation  of  his  father  (as  fuch) 
fhall  ever  he  his  heir  of  thefe  lands ;  and,  vice  verfa,  if  they 
defcended  from  his  father'  Geoffrey  Siiles,  no  relation  of 
his  mother  (as  fuch)  fhall  ever  be  admitted  thereto  ;  for  his 
father's  kindred  have  none  of  his  mother's  blood,  nor  have 
his  mother's  relations  any  fhare  of  his  father's  blood.  And 
To.,   if  the  eftate.  defcended  from  his  father's  father,   George 
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Stiles;  the  relations  of  his  father's  mother,  Cecilia  Kempe, 
ihail,  for  the  fame  reafon,  never  be  admitted,  but  only  thofe 
of  his  father's  father.  This  is  alfo  the  rule  of  the  French 
law  (o),  which  is  derived  from  the  fame  feodal.  foundation. 

Here  we  may  obferve,  that,  fo  far  as  the  feud  is  really 
antiquum,  the  law  traces  it  back,  and  will  not  fuiter  any  to  in- 
herit but  the  blood  of  thoxre  anceftors,  from  whom  the  feud 
was  conveyed  to  the  late  proprietor.  But  when,  through 
length  of  time,  it  can  trace  it  no  farther  :  as  if  it  be  not  known 
whether  his  grandfather  George  Stiles,  inherited  it  from  his 
father  Walter  Stiles,  or  his  mother  Chriftian  Smith ;  or  if  it 
appear  that  his  grandfather  was  the  firft  grantee,  and  fo  took 
it  (by  the  general  law)  as  a  feud  of  indefinite  antiquity :  in 
either  of  thefe  cafes  the  law  admits  the  defendants  of  any  an- 
ceftor  of  George  Stiles,  either  paternal  or  maternal,  to  be  in 
their  due  order  the  heirs  to  John  Stiles  of  this  eftate  :  becanfe 
in  the  firft  cafe  it  is  really  uncertain,  and  in  the  fecond  cafe 
it  is  fuppofed  to  be  uncertain,  whether  the  grandfather  deri- 
ved his  title  from  the  part  of  his  father  or  his  mother. 

This  then  is  the  great  and  general  principle',  upon  which 
the  law  of  collateral  inheritances  depends ;  that,  upon  failure 
of  iiiue  in  the  laft  proprietor,  the  eftate  lhall  defcend  to  the 
blood  of  the  firft  purchafor:  or,  that  it  mall  refult  back  to 
the  heirs  of  the  body  of  that  anceftor,  from  whom  it  either 
really  has,  or  is  fuppofed  by  fiction  of  law  to  have,  originally 
defcended :  according  to  the  rule  laid  down  in  the  year-books 
(p),  Fitzherbert  (q),  Brook  (r),  and  Hale  (s) ;  "that  he 
<c  who  would  have  been  heir  to  the  father  of  the  deceafed,? 
(and,  of  courfe,  to  the  mother,  or  any  other  purchailng  an- 
ceftor)  "  mall  alfo  be  heir  to  the  fon." 

The  remaining  rules  are  only  rules  of  evidence,  calcu- 
lated to    inveftigate    who    that    purchailng    anceftor    was; 

(o)  Domat.  part.  2  tr.  (r)  Ibid.  58. 

(p)  M.  12.  Edw.  IV.  14,  (s;  H.  C.L.  243. 

(3)  Abr.  t,  defceni.  ?„ 

which, 
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which,  hi  feudis  verc  antlqius,  has,  in  procefs  of  time,  been 
forgotten,  and  is  fuppofed  io  to  be  in  feuds  that  are  held  id 
antiquis. 

VI.  A  sixth  rule  or  canon  therefore  is,  that  the  collateral 
heir  of  the  perfon  laft  feifed  muft  be  his  next  collateral  kinf- 
man,  of  the  whole  blood. 

First,  he  muft  be  his  next  collateral  kinfman*,  either 
perfonally  or  jure  reprefeniaiionis  ;  which  proximity  is  reckon- 
ed  according  to  the  canonical  degrees  of  confangumity  before- 
mentioned.  Therefore,  the  brother  being  in  the  firft  degree, 
he  and  his  descendants  (hall  exclude  the  uncle  and  his  iffue, 
who  is  only  in  the  fecond.  And  herein  confifts  the  true  rea* 
fon  of  the  different  methods  of  computing  the  degrees  of  con- 
fanguinity,  in  the  civil  law  on  the  one  hand,  and  in  the  canon 
and  common  laws  on  the  other.  The  civil  law  regards  con- 
fanguinity  principally  with  refpecl  to  fuccefiions,  and  therein 
very  naturally  confiders  Gnly  the  perfon  deceafed,  to  whom  the 
relation  is  claimed:  it  therefore  counts  the  degrees  of  kindred 
according  to  the  number  of  perfons  through  whom  the  claim 
mud  be  derived  from  him ;  and  make  not  only  his  great  ne- 
phew but  alfo  his  firft-ccufin  to  be  both  related  to  him  in  the 
fourth  degree ;  becaufe  there  are  three  perfons  between  him 
and  each  of  them.  The  canon  law  regards  conianguinity  prin- 
cipally with  a  view  to  prevent  ineefruous  marriages,  be- 
tween thofe  who  have  a  large  portion  of  the  fame  blood  run- 
xiino-  in  their  respective  veins ;  and  therefore  looks  up  to  the 
author  of  that  blood,  or  the  common  aneeiror,  reckoning  the 
degrees  from  him  :  (o  that  the  great-nephew  is  related  in  the 
third  canonical  degree  to  the  perfon  propafed,  and  the  firft 
coufm  in  the  fecond  ;  the  former  being  diftaftt  three  degrees 
from  the  common  anceftor,  and  therefore  deriving  only  one 
fourth  of  his  blood  from  the  lame  fountain  with  the  propof:- 
ins;  the  latter,  and  alfo  the  propofiius,  being  each  of  them 
diftant  only  two  degrees  from  the  common  anceftbr,  and 
therefore  having  One  half  of  each  of  their  bloods  the  fame. 
The  common  law  regards  confangumity  principally  with 
refpeft  to  defcents  ;  and,  having  therein  the  fame   object  in 
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View  as  the  civil,  it  may  ieem  as  if  it  (flight  to  proceed  ac- 
cording to  the  civil  computation.  But  as  it  alio  ref  peels  the 
purchaiinganceitor,  from  whom  the  eftate  was  derived,  it 
therein  refembles  the  canon  law,  and  therefore  counts  its  de- 
grees in  the  lame  manner.  Indeed  the  defignation  of  perfon 
(in  feeking  for  the  next  of  kin)  will  come  to  exactly  the  fame 
end  (though  the  degrees  will  be  differently  numbered)  which- 
ever method  of  computation  we  fuppofe  the  law  of  England  to 
life  ;  fmce  the  right  of  representation  (of  the  father  by  the 
fon,  6c.)  is  allowed  to  prevail  in  infinitum.  This  allowance 
was  abfolutely  neceffary,  elfe  there  would  have  frequently 
been  many  claimants  in  exactly  the  fame  degree  of  kindred  as 
(for  inftance)  uncles  and  nephews  of  the  deceafed  ;  which 
multiplicity,  though  no  inconvenience  in  the  Roman  law  of 
partible  inheritances,  yet  would  have  been  productive  of  end- 
iefs  confufion  where  the  right  of  fole  fucceffion,  as  with  us,  is 
eftablilhed.  The  iiTue  or  defcendants  therefore  of  John  Stiles's 
brother  are  all  of  them  in  the  firft  degree  of  kindred  with  re-* 
fpect:  to  inheritances,  as  their  father  alfo,  when  living,  was  ; 
thofe  of  his  uncle  in  the  fecond  ;  and  fo  on;  and  are  feveral- 
ly  called  to  the  fucceilion  in  right  of  fuch  their  reprefentative 
proximity. 

The  right  of  reprefentation  being  thus  eflablifiied,  the  form- 
er part  of  the  prefent  rule  amounts  to  this ;  that,  on  failure  of 
iffue  of  the  perfon  Iaft  leifed,  the  inheritance  ihall  defcend  to 
the  iilue  of  his  next  immediate  anceiror.  Thus  if  John  Stiles 
dies  without  irlue,  his  efrate  ihall  defcend  to  Francis  his  bro- 
ther, who  is  lineally  defcended  from  Geoffrey  Stiles  his  next 
immediate  anceftor,  or  father.  On  failure  of  brethren,  or 
fillers,  and  their  iffue,  it  Ihall  defcend  to  the  uncle  of  John 
Stiles,  the  lineal  defcendant  of  his  grandfather  George. 
and  fo  on  tn  infinitum.  Very  fimilar  to  which  was  the  law7  of 
inheritance  among  the  antient  Germans,  our  progenitors: 
"  haeredes  fucceffiorefque  fiui  cuique  liberz,  et  nullum  iej]  amentum : 
"  fi  liberi  non  funt  proximus gradus  in  poffeffione,  fratrts,  partui, 
"  mjunculi  ft}." 

(t)  Tacittis  de  mcr.  Germ.  21. 
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Now  here  it  muft  be  obferved,  that  the  lineal  anceftors,. 
though  (according  to  the  rirft  rule)  incapable  themfelves  of 
fucceeding  to  the  eftate,  becaufe  it  is  fuppofed  to  have  alrea- 
dy palled  them,  are  yet  the  common  flocks  from  which  the 
next-  iucceiTor  muft  fpring.  And  therefore  in  the  Jewiih  law, 
which  in  this  refpect  entirely  correfponds  with  ours  (u),  the 
father  or  other  lineal  aneeftor,  is  himfelf  faid  to  be  the  heir,, 
though  long  hnce  dead,  as  being  reprefented  by  the  perfons 
of  his  ifTue;  who  are  heldto  fucceed  not  in  their  own  rights, 
as  brethren,  uncles,  &c.  but  in  the  right  of  reprefentation,  as 
the  fons  of  the  father,  grandfather,  &c,  of  the  deceafed  (v). 
But,  though  the  common  aneeftor  be  thus  the  root  of  the  in- 
heritance,  yet  with  us  it  is  not  neceifary  to  name  him  in  making 
out  the  pedigree  or  defcent.  For  the  defcent  between  two 
brothers  is  held  to  be  an  immediate  defcent ;  and  therefore  title 
may  be  made  by  one  brother  or  his  reprefentatives  to  or 
through  another,  without  mentioning  their  common  father  (w). 
If  Geoffrey  Stiles  hath  two  fons,  John  and  Francis,  Francis. 
may  claim  as  heir  to  John,  without  naming  their  father  Geof- 
frey :  and  fo  the  fen  of  Francis  may  claim  as  coufin  and  heir  ta- 
Matthew  the  fon  of  John,  without  naming  the  grandfather  ; 
viz.  as  fon  of  Francis,  who  was  the  brother  of  John,  who-" 
was  the  father  of  Matthew.  But  though  the  common  ancef- 
fors  are  not  named  in  deducing  the  pedigree,  yet  the  law 
{till  refpecls  them  as  the  fountains  of  inheritable  blood :  and> 
therefore  in  order  to  afcertain  the  collateral  heir  of  John- 
Stiles,  it  is  in  the  nrft  place  neceffary  to  recur  to  his  an- 
ceflorsin  the  firft  degree;  and  if  they  have  left  any  other 
iiTue  befi-des  John,  that  ifTue  wilT  be  his  heir.  On  default 
of  fuch,  we  muft  afcend  one  ftep  higher  to  the  anceftors  im 
the  fecond  degree,  and  then  to  thofe  in  the  third  and 
fourth,  and  fo-  upwards,  in  infinitum  ;  till  fome  anceftors  be 
found,  who  have  other  ifTue  descending  fi  om  them  be- 
fides the  deceafed,  in  a  parallel  or  collateral  line.  From, 
thefe  anceftors  the  heir  of  John  Stiles  muft  derive  his  de- 
fcent ;  and  in  fuch   derivation  the  fame   rules  muft  be  ob- 

(u)  Kutnb.  c  27.  (\r)    1   Sid,    193.     I    Lev.   60.    12. 

(v)  Seidell,  de  face.  Ebr.  c.  12.         Mod.  619. 
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Served,  with  regard  to  fex,  primogeniture,  and  reprefentation, 
that  have  juft  been  laid  down  with  regard  to  lineal  defcents 
from  the  perfon  of  the  lail  proprietor. 

But,  fecondly,  the  heir  need  not  be  the  nearer!  kinfman 
abfolutely,  but  only  fuh  modo  ;  that  is,  he  mufi  be  the  near  ell 
kinfman  of  the  whole  blood  ;  for,  if  there  be  a  much  nearer 
kinfman  of  the  half  blood,  a  aidant  kinfman  of  the  whole  blood 
mall  be  admitted,  and  the  other  entirely  excluded. 

A  kinsman  of  the  whole  blood  is  he  that  is  derived,  not 
only  from  the  fame  anceitor,  but  frqm  the  fame  couple  of 
anceflors.  For,  as  every  man's  own  blood  is  compounded 
of  the  bloods  of  his  refpeclive  anceftors,  he  only  is  propeily 
of  the  whole  or  entire  blood  with  another,  who  hath  (io 
far  as  the  elifrance  of  degrees  will  permit)  all  the  fame  in- 
gredients in  the  compofition  of  his  blood  that  the  other  hath. 
Thus,  the  blood  of  John  Stiles  being  compofed  of  thofe  of 
Geoffrey  Stiles  his  father  and  Lucy  Baker  his  mother,  there- 
fore his  brother  Francis,  being  defcended  from  both  the  lame 
parents,  hath  entirely  the  fame  blood  with  John  Stiles ;  or, 
he  is  his  brother  of  the  whole  blood.  But  if,  after  the  death 
of  Geoffrey,  Lucy  Baker  the  mother  marries  a  fecond  hui- 
band,  Lewis  Gay,  and  hath  imxe  by  him  ;  the  blood  of  this 
idue  being  compounded  of  the  blood  of  Lucy  Baker  (it  is  true) 
on  the  one  part,  but  that  of  Lewis  Gay  (inftead  of  Geoffrey 
Stiles)  on  the  other  part,  it  hath  therefore  only  half  the  fame 
ingredients  with  that  of  John  Stiles;  fo  that  he  is  only  his  bro- 
ther of  the  half  blood,  and  for  that  reafon  they  lhall  never  in- 
herit to  each  other.  So  alfo,  if  the  father  have  two  fons,  A  and 
B,  by  different  venters  or  wives  ;  now  thefe  two  brethren  are 
not  brethren  of  the  whole  blood,  and  therefore  fhall  never  in- 
herit to  each  other,  but  the  eilate  fhall  rather  efcheat  to  the 
lord.  Nay,  even  if  the  father  dies,  and  his  lands  defcend  to 
his  elded  fon  A,  who  enters  thereon,  and  dies  feifed  without 
iffue  ;  ilill  B  fhall  not  be  heir  to  his  eftate,  becaufe  he  is 
sply  o£  the  half  blood  to  A,  the  perfon  lafl  feifed  :  but,   had 
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A  died  without  entry,  then  B  might  harve  inherited;  -not  as 
heir  to  A  his  half-brother,  but  as  heir  to  their  common  father^ 
who  was  the  perfon  lait  actual] y  feifed  (x).  , 

This  total  exelufion  of  the  half  blood  from  the  inheritance, 
being  almofl  peculiar  to  our  own  law,  is  looked  upon  as  a 
fcrange  hardihip  by  fuch  as  are  unacquainted  with  the  reafons 
en  which  it  is  grounded.  But  thefe  ceniures  arife  from  a 
mifappreheni-ion  of  the  rule ;  which'  is  not  fo  much  to  be  con- 
sidered in  the  light  of  a  rule  of  defcent,  as  of  a  rule  of  evidence ; 
an  auxiliary  rule,  to  carry  a  former  into  execution.  And  here 
we  muft  again  remember,  that  the  great  and  moil:  universal 
principle  of  collateral  inheritances  being  this,  that  an  heir  to  a 
feudum  antiquum  mud:  be  of  the  blood  of  the  firft  feudatory  of 
purchafor,  that  is  derived  in  a  lineal  defcent  from  him  ;  it  was 
originally  requifite,  as  upon  gifts  in  tail  it  ftill  is,  to  make  out 
the  pedigree  of  the  heir  from  the  firfl  donee  or  purchafor, 
and  to  Ihew  that  fuch  heir  was  his  lineal  reprefentative.  But 
when,  by  length  of  time  and  a  long  courfe  of  defcents,  it 
came  (in  thofe  rude  and  unlettered  ages)  to  be  forgotten  who 
was  really  the  firfl  feudatory  or  purchafor,  and  thereby  the 
proof  of  an  actual  defcent  from  him  became  impoilible  ;  then 
the  law  fubflituted  what  fir  Martin  Wright  (y)  calls  a  reajbn- 
able,  in  the  (lead  of  an  hnpoffible ,  proof :  for  it  remits  the 
proof  of  an  actual  del  cent  from  the  firft  purchafor  ;  and  only 
requires,  in  lieu  of  it,  that  the  claimant  be  next  of  the 
whole  blood  to  the  perfcn  lait  in  peiTefhon  ;  (or  derived 
from  the  fame  couple  of  anceflors)  which  will  probably  an- 
fwer  the  fame  end  as  if  he  could  trace  his  pedigree  in  a  di- 
rect line  from  the  firft  purchafor.  For  he  who  is  my  kinf- 
man  of  the  whole  blood  can  have  no  anceflors  beyond  or 
higher  than  the  common  flock,  but  what  are  equally  my 
anfceftors  alio;  and  mine  are  vice  verfi.  his  :  he  therefore 
is  very  likely  to  be  derived  from  that  unknown  anceflor  of 
mine  from  whom  the  inheritance  defcended.  But  a  kini- 
man  of  the  half  blood  has  but  one  half  of  his  anceflors  a- 
bove   the  common  ilock   the  fame   as  mine  ;    and   therefore 

(x)  Hal.  Ii.  C  L.  238.  (t)  Tenures  1 26. 

there 


Ch.  14-  ©/THINGS,  2?-9 

there  is  not  the  fame  probability  of  that  (landing  requifite  in 
the  law,  that  he  be  derived  from  the  blood  of  the  firft  pur- 
chafor. 

To  iliuftrate  this  by  example.  Let  there  be  John  Stiles, 
and  Francis,  brothers  by  the  fame  father  and  mother,  and 
another  foil  of  the  fame  mother  by  Lewis  Gay  a  fecond  hui- 
band.  Now,  if  John  dies  feifed  of  lands,  but  it  is  uncertain 
whether  they  defcended  to  him  from  his  father  or  mother ;  in 
this  cafe"  his  brother  Francis,  of  the  whole  blood,  is  qualified 
to  be  his  heir ;  for  he  is  fure,  to  be  in  the  line  of  defcent  from 
the  firft  purchafor,  whether  it  were  the  line  of  the  father  or 
the  mother.  But  if  Francis  mould  die  before  John,  without 
lime,  the  mother's  fon  by  Lewis  Gay,  (or  brother  of  the  half 
blood)  is  utterly  incapable  of  being  heir  ;  for  he  cannot  prove 
his  defcent  from  the  firft  purchafor,  who  is  unknown,  nor  has 
he  that  fair  probability  which  the  law  admits  as  preemptive 
evidence,  fince  he  is  to  the  full  as  likely  not  to  be  defcended 
from  the  line  of  the  firft  purchafor,  as  to  be  defcended  :  and 
therefore  the  inheritance  ihall  go  to  the  neareft  relation  pof- 
feifed  of  this  preemptive  proof,   the  whole  blood. 

And,  as  this  is  the  cafe  in  feudis  antiqms,  where  there  real- 
ly did  once  exift  a  purchafing  anceftor,  who  is  forgotten  ;  it  is 
aifo  the  cafe  in  feudls  novis  held  id  antiquis,  where  the  purcha* 
fino-  anceftor  js  merely  ideal,  and  never  exifted  but  only  in  fic- 
tion of  law.  Of  this  nature  are  all  grants  of  lands  in  fee-fim- 
ple  at  this  da}r,  which  are  inheritable  as  if  they  defcended  from 
fome  uncertain  indefinite  anceftor,  and  therefore  any  of  the 
collateral  kindred  of  the  real  modern  purchafor  (and  not  his  own 
offspring  only)  may  inherit  them,  provided  they  be  of  the  whole 
blood ;  for  all  fqch  are,  in  judgment  of  law,  likely  enough  to 
be  derived  from  this  indefinite  anceftor :  but  thofe  of  the  half 
blood  are  excluded  for  want  of  the  fame  probability.  Nor 
fiiouid  this  be  thought  hard,  that  a  brother  of  the  purchafor, 
fhough  only  of  the  half  blood,  muft  thus  be  difmherited, 
and  a  more  remote  relation  of  the  whole  blood  admitted, 
merely   upon    a  firppofition   and   ficlion   of  Jaw;    fince  it  k 

p  j  only 


12°  The  Rights  Book  If. 

only  upon  a  like  fuppofition  and  fiction,  that  brethren  of  pur- 
chafors  (whether  of  the  whole  or  half  blood)  are  intitled  to 
inherit  at  all  :  for  we  have  feen  that  in  feudis  ftritle  novis 
neither  brethren  nor  any  other  collaterals  were  admitted. 
As  therefore  in  feudis  antiquis  we  have  {een  the  reafonable- 
nefs  of  excludi  ng  the  half  blodd,  if  by  a  fiction  of  law  a  feu- 
dum  novum  be  made  defcendible  to  collaterals  as  if  it  was  feu- 
dum  antiquum,  it  is  juft  and  equitable  that  it  mould  be  fubjec~£ 
to  the  fame  reitrictions  as  well  as  the  fame  latitude  of  de- 
scent. 

Perhaps  by  this  time  the  exclufion  of  the  half  blood  does 
not  appear  altogether  fo  unreafonable,  as  at  firft  fight  it  is  apt 
to  do,  It  is  certainly  a  very  fine-fpun  and  fubtile  nicety:  but, 
confidering  the  principles  upon  which  our  law  is  founded,  it 
is  neither  an  injuftice  nor  a  hardihip  ;  fmce  even  the  fuccef* 
fion  of  the  whole  blood  was  originally  a  beneficial  indulgence, 
rather  than  the'ftrict  right  of  collaterals  :  and,  though  that  in- 
dulgence is  not  extended  to  the  demi-kindred,  yet  they  are 
rarely  abridged  of  any  right  which  they  could  pofhbly  have  en- 
joyed before.  The  doctrine  of  whole  blood  was  calculated  to 
fupply  the  frequent  impoflibility  of  proving  a  defcent  from  the 
firft  purchafor,  without  fome  proof  of  which  (according  to  our 
fundamental  maxim)  there  can  be  no  inheritance  allowed  of. 
And  this  purpofe  it  anfwers  for  the  moil:  part,  effectually  e^ 
Hough.  I  fpeak  with  thefe  reftrictions,  becaufe  it  does  not, 
neither  can  any  ether  method,  anfwer  this  purpofe  entirely. 
For  though  all  the  ancestors  of  John  Stiles,  above  the  com- 
mon (lock,  are  alio  the  anceftors  of  his  collateral  kinfman  of 
the  whole  blood  ;  yet,  unlefs  that  common  ftock  be  in  the 
firft  degree,  (that  is,  unlefs  they  have  the  fame  father  and 
mother)  there  will  be  intermediate  anceftors  below  the  com- 
mon ftock,  that  may  belong  to  either  of  them  refpectively, 
from  which  the  other  is  not  defcended,  and  therefore  can 
have  none  of  their  blood.  Thus,  though  John  Stiles  and 
his  brother' of  the  whole  blood  can  each  have  no  other  an- 
ceftors, than  what  are  in  common  to  them  both  ;  yet  with 
regard   to  his  uncle,-  where  the  common  ftock  is  removed 
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one  degree  higher,  (that  is,  the  grandfather  and  grandmother) 
one  half  of  John's  ancestors  will  not  be  the  anceftors  of  his 
uncle :  his  patruus,  or  father's  brother,  derives  not  his  defcent 
from  John's  maternal  anceftors  ;  nor  his  avunculus,  or  mother's 
brother,  from  thofe  in  the  paternal  line.  Here  then  the  fup- 
ply  of  proof  is  deficient,  and  by  no  means  amounts  to  a  cer- 
tainty :  and,  the  higher  the  common  ftock  is  removed,  the 
more  will  even  the  probability  decreafe.  But  it  muft  be  ob- 
ferved,  that  (upon  the  fame  principles  of  calculation)  the  half 
blood  have  always  a  much  lefs  chance  to  be  defcended  from  an 
unknown  indefinite  anceftor  of  the  deceafed,  than  the  whole 
blood nn  the  fame  degree.  As,  in  the  ftrft  degree,  the  whole 
brother  of  John  Stiles  is  fure  to  be  defcended  from  that  un- 
known anceftor  ;  his  half  brother  has  only  an  even  chance, 
for  half  John's  anceftors  are  not  his.  So,  in  the  fecond  degree., 
John's  uncle  of  the  whole  blood  has  an  even  chance  ;  but  the 
chances  are  three  to  one  againft  his  uncle  of  the  half  blood, 
for  three  fourths  of  John's  anceftors  are  not  his.  In  like 
manner,  in  the  third  degree,  the  chances  are  only  three  to 
one  againft  John's  great  uncle  of  the  whole  blood,  but  they 
are  feven  to  one  againft  his  great  uncle  of  the  half  blood,  for 
feven  eighths  of  John's  anceftors  have  no  connexion  in  blood 
with  him.  Therefore  the  much  lefs  probability  of  the  half 
blood's  defcent  from  the  firft  purchafor,  compared  with  that 
of  the  whole  blood,  in  the  feveral  degrees,  has  occafioned  a 
general  exclufion  of  the  half  blood  in  all. 

But,  while  I  thus  illuftrate  the  reafon  of  excluding  the 
half  blood  in  general,  I  muft  be  impartial  enough  to  own, 
that,  in  Some,  inftances,  the  practice  is  carried  farther  than 
-the  principle  upon  which  it  gges  will  warrant.  Particular- 
ly, when  a  man  has  two  foris  by  different  venters,  and  the 
eftate  on  his  death  defcends  fem  him  to  the  eldeft,  whf> 
enters,  and  dies  without  itlue  :  new  the  younger  ^n  can- 
not  inherit  this  eftate,  becaufe  he  is  not  of  the  whole  blood 
to  the  laft  proprietor.  This,  it  muft  be  owned,  carries  a 
hardlhip  with  it,  even  upon  feodal  principles  ;  for  the 
rule  was  introduced  only  to  fupply  the  proof  of  a  defcent 
from  the  hrft  purchafor  ;   but  here,   as  this  eftate  Botoridsfly 
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defcended  from  the  father,  and  as  both  the  brothers  confef-t 
fedly  fprung  from  him,  it  is  demonftrabie  that  the  half  bro- 
ther muft  be  of  the  blood  of  the  firft  purchafor,  who  was  ei- 
ther the  father  or  fome  of  the  father's  anceilors.  When 
therefore  there  is  actual  demonfiration  of  the  thing  to  be  pro- 
ved, it  is  hard  to  exclude  a  man  by  a  rule  fubftituted  to  fup- 
ply  that  proof  when  deficient.  So  far  as  the  inheritance  can 
be  evidently  traced  back,  there  feems  no  need  of  calling  in 
this  presumptive  proof,  this  rule  of  probability,  to  inveftigate 
what  is  already  certain.  Had  the  elder  brother  indeed  been 
a,  purchafor,  there  would  have  been  no  hardihip  at  all,  for  the 
reafons  already  given  :  or  had  the  frater  utermus  only,  or  bro- 
ther by  the  mother's  fide  been  excluded  from  an  inheritance 
which  defcended  from  the  father,   it  had  been  highly  reafbifc 


Indeed  it  is  this  very  inftance,  of  excluding  a  frater  con- 
[anFidncus,  or  brother  by  the  father's  fide,  from  an  inheri- 
tance which  defcended  a  patre,  that  Craig  (z)  has  fmgled  out, 
on  which  to  ground  his  tinctures  on  the  Engliih  law  of  half 
blood.  And,  really,  it  mould  feem,  as  if  the  cuflom  of  exclu- 
ding the  half  blood  in  Normandy  (a)  extended  only  to  exclude 
a  frater  utermus,  when  the  inheritance  defcended  a  patre,  and 
vice  verfa:  as  even  with  us  it  remained  a  doubt,  in  the  time 
of  Bracton  (b),  and  of  Fleta  (c),  whether  the  half  blood  on  the 
father's  fide  were  excluded  from  the  inheritance  which  origi- 
nally defcended  from  the  common  father,  or  only  from  fuch  as 
clefcended  from  the  refpective  mothers,  and  from  newly  pur- 
chafed  lands.  And  the  rule  of  law,  as  laid  down  by  our  For- 
tefcue  (d),  extends  no  farther  than  this  frater  fratri  uterhm 
run  fuccedet  in  haeredltate  paterna.  It  is  moreover  worthy  of' 
pbfervatiqn,  that  by  our  law,  as  it  now  (lands,  the  crown  (which 
is  the  higher!  inheritance  in  the  nation)  may  defcend  to  the  half 
blood  of  the  preceding  fovereign  (e),  fo  us4t  be  the  blood  of 
the  firft  monarch,  purchafor,  or  (in  the  feodal  language)  con~ 
queror,  of  the  reigning  family.     Thus  it  actually  did  defcend 

(z)  I  2.  t.  15.  §.  14-  '(c)  I  6..c.  1.  §.  j  4. 

(a)  Gr.  Cenltum.  c  25.  (d)  to  laud LL.  Angl  5. 

(b)  /•  2.  c  jp.  §-  2.  jej  Plowd.  245-  Co.  Litt-  15. 
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from  king  Edward  the  fixth  to  queen  Mary,  and  from  her  to 
queen  Elizabeth,  who  were  reipettively  of  the  half  blood  to 
each  other.  For,  the  royal  pedigree  being  always  a  matter 
of  fufficient  notoriety,  there  is  no  occafion  to  call  in  the  aid  of 
this  preemptive  rule  of  evidence,  to  render  probable  the  de- 
fcent  from  the  royal  flock ;  which  was  formerly  king  William 
the  Norman,  and  is  now  (by  ac~t  of  (f )  parliament)  the  princefs 
Sophia  of  Hanover.  Hence  alfo  it  is,  that  in  eftates-taii,  where 
the  pedigree  from  the  firir.  donee  mud  be  ftrictly  proved,  half 
blood  is  no  impediment  to  the  defcent  (g) :  becaufe  when  the 
lineage  is  clearly  made  out,  there  is  no  need  of  this  auxiliary 
proof.  How  far  it  might  be  deiirable  for  the  legiilature  to  give 
relief,  by  amending  the  law  of  defcents  in  this  fmgle  inftance, 
and  ordaining  that  the  half  blood  might  inherit,  where  the 
eftate  notorioufly  defcended  from  its  own  proper  anceflor,  but 
not.  otherwife  ;  or  how  far  a  private  inconvenience  ihould  be 
fubmitted  tq,  rather  than  a  long  eftahliihed  rule  ihould  be 
jjhaken  ;  it  is  not  for  me  to  determine. 

i 

The  rule  then,  together  with  its  illuftration,  amounts  to  this  3 
that,  in  order  to  keep  the  eftate  of  John  Stiles  as  nearly  as 
ppflible  in  the  line  of  his  purchafrng  anceftor,  it  muft  defcend 
to  the  ifiue  of  the  neareft  couple  of  anceftors  that  have  left  de- 
fcendants  behind  them  :  becaufe  the  defendants  of  one  ancef- 
tor only  are  not  fo  likely  to  be  in  the  line  of  that  purchafing 
anceftor,  as  thofe  who  are  defcended  from  two. 

But  here  another  difficulty  anfes.  In  the  fecond,  third, 
fourth,  and  every  fuperior  degree,  every  man  has  many 
couples  of  anceftors,  increafmg  according  to  the  diflancc 
in  a  geometrical  progreftion  upwards  (h),  the  defcendants  of 
all  which  refpe&ive  couples  are  (reprefentatively)  related  to 
him  in  the  fame  degree.  Thus  in  the  fecond  degree,  the 
iflue  of  George  and  Cecilia  Stiles  and  of  Andrew  and  Either 
Baker,    the    two    grandfires    and    grandmothers,     of    John 


(f)  * 2  "Will.  III.  c  2.  (li)  See  page  2-4, 

(-"  Litt.  §1  14-  15. 
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jStiles,  are  each  in  the  fame  degree  of  propinquity ;  in  the 
third  degree,  the  refpective  iluies  of  Walter  and  Chriiliao 
Stiles,  of  Luke  and  Frances  Kempe,  of  Herbert  and  Hannah 
Baker,  and  of  James  and  Emma  Thorpe,  are  (upon  the  ex- 
tinction of  the  two  inferior  degrees)  all  equally  entitled  to  tali 
themfelves  the  next  kindred  of  the  whole  blood  to  John  Stiles. 
To  which  therefore  of  thefe  anceftors  muff  we  firif  refort,  in. 
order  to  find  out  defcendants  to  be  preferably  called  to  the  in- 
heritance ?  In  anfwer  to  this,  and  to  avoid  the  confufion  and 
uncertainty  that  muft  arife  between  the  feveral  flocks,  where- 
in the  purchafmg  anceftor  may  be  fought  for, 

VII.  The  feventh  and  laftrule  or  canon  is,  that  in  collate- 
ral  inheritances  the  male  flocks  Ihall  be  preferred  to  the  fe- 
male ;  (that  is,  kindred  derived  from  the  blood  of  the  male 
anceltors  ihall  be  admitted  before  thofe  from  the  blood  of  the 

female) unlefs  where  the  lands  have,   in  fact,   defcended 

from  a  female. 

Thus  the  relations  on  the  father's  fide  are  admitted  In  inf~ 
raturn,  before  thofe  on  the  mother's  fide  are  admitted  at  all  (i)^ 
and  the  relations  of  the  father's  father,  before  thofe  of  the  la- 
ther's mother  ;  and  fo  on.  And  in  this  the  Engliih  law  is  not 
lingular,  but  warranted  by  the  examples  of  the  Hebrew  and 
Athenian  laws,  as  flated  by  Selden  (k),  and  Petit  (1)  ;  though 
■among  the  Greeks,  in  the  time  of  Hefiod  (m),  when  a  man 
died  without  wife  or  children,  all  his  kindred  (without  any 
diftinction)  divided  his  eft-ate  among  them.  It  is.likewife  war- 
ranted by  the  example  of  the  Roman  laws  ;  wherein  the  ag- 
nail, or  relations  by  the  father,  were  preferred  to  the  cognati, 
or  relations  by  the  mother,  till  the  edict  of  the  emperor  Jufti- 
nian  (n)  abolilhed  all  diftimtion  between  them.  It  is  alfo  con- 
formable to  the  cuftomary  law  of  Normandy  (o),  which  in- 
,deed  in  molt  refpecls  agrees  with  our  law  of  inheritance. 

(i)  Liti.  §.  4.  (m)  esoyov.  6?6. 

£k)  4e  fucc.Ehraeor.c.  T2.  (n)  Nov.  n8. 

(X)  LL.  Attic  I  i.  t.  6.  (o)  Gr.  Cottfium.  c,  25. 

Haw- 


Ch.  14.  of  Things,  235. 

.  However,  I  am  inclined  to  think,  that  this  rule  of  our 
laws  does  not  owe  its  immediate  original  to  any  view  of  con- 
formity to  thofe  which  I  have  juft  now  mentioned  ;  but  was 
eftablilhed  in  order  to  effectuate  and  carry  into  execution  the 
fifth  rule  or  canon  before  laid  down  ;  that  every  heir  muft  be 
of  the  blood  of  the  firft  purchafor.  For,  when  fuch  firft  pur- 
chafor wras  not  eafily  to  be  difcovered  after  a  long  courfe  of  de- 
fcents,  the  lawyers  not  only  endeavoured  to  inveftigate  him  by 
taking:  the  next  relation  of  the  whole  blood  to  the  perfon  laft 
in  pofTemon  ;  but  alfo,  confidering  that  a  preference  had  been 
given  to  males  (by  virtue  of  the  fecond  canon)  through  the 
whole  courfe  of  lineal  defcent  from  the  firft  purchafor  to  the 
prefent  time,  they  judged  it  more  likely  that  the  lands  mould 
have  defcended  to  the  laft  tenant  from  his  male  than  from  his 
female  anceftors  ;  from  the  father  (for  inftance)  rather  than 
from  the  mother ;  from  the  father's  father,  rather  than  the  fa- 
ther's mother:  and  therefore  they  hunted  back  the  inheritance 
(if  I  may  be  allowed  the  expreffion)  through  the  male  line  ; 
and  gave  it  to  the  next  relations  on  the  fide  of  the  father,  the 
father's  father,  and  fo  upwards  ;  imagining  with  reafon  that 
this  was  the  mod:  probable  way  of  continuing  it  in  the  line  of 
the  firft  purchafor.  A  conduct  much  more  rational  than  the 
preference  of  the  agnail  by  the  Roman  laws :  which,  as 
they  gave  no  advantage  to  the  males  in  the  firft  inftance  or  di- 
rect lineal  fucceilion,  had  no  reafon  for  preferring  them  in 
the  tranfverfe  collateral,  one  :  upon  which  account  this  prefe- 
rence was  very  wifely  aboliihed  by  Juftinian. 

That  this  was  the  true  foundation  of  the  preference  of 
the  agnail  or  male  (locks,  in  our  law,  will  farther  appear  if 
we  confider,  that,  whenever  the  lands  have  notoriously 
defcended  to  a  man  from  his  mother's  fide,  this  rule  Is  to- 
tally reverfed,  and  no  relation  of  his  by  the  father's  fide,  as 
fuch,  can  ever  be  admitted  to  them;  becaufe  he  cannot 
poflibly  be  of  the  blood  of  the  firft  purchafor.  And  fo,  e 
converfi,  if  the  lands  defcended  from  the  father's  fide,  ho 
relation  of  the  mother,  as  fuch,  ihall  ever  inherit.     So  alio, 

if 
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if  they  in  fact  defcended  to  John  Stiles  from  his  father's  mo- 
ther Cecilia  Kempe  ;  here  not  only  the  blood  of  Lucy  Baker 
his  mother,  but  alfo  of  George  Stiles  his  father's  father,  is 
perpetually  excluded.  And,  in  like  manner,  if  they  be  known, 
to  have  defcended  from  Francis  Holland  the  mother  of  Ceci- 
lia Kempe,  the  line  not  only  of  Lucy  Baker,  and  of  George 
Stiles,  but  alfo  of  Luke  Kempe  the  father  of  Cecilia,  is  ex- 
cluded. Whereas  when  the  fide  from  which  they  defcended 
is  forgotten,  or  never  known,  (as  in  the  cafe  of  an  eftate 
newly  purchafed  to  be  holden  ut  feudum  antiquum)  here  the 
right  of  inheritance  firft  runs  up  all  the  father's  fide,  with  a 
preference  to  the  male  flocks  in  every  inftance  ;  and  if  it  finds 
no  heirs  there,  it  then,  and  then  only,  reforts  to  the  mother's 
fide  ;  leaving  no  place  untried,  in  order  to  lind  heirs  that  may 
by  poilibility  be  derived  from  the  original  purchafor.  The 
greateft  probability  of  finding  fuch  was  among  thofe  defcend- 
ed from  the  male  anceftors  :  bat,  upon  failure  of  ifme  there, 
they  may  pofiibly  be  found  among  thofe  derived  from  the  fe* 
males. 

This  I  take  to  be  the  true  reafon  of  the  conftant  prefe- 
rence of  the  agnatic  fucceflion,  or  iflue  derived  from  the  male 
anceftors,  through  all  the  ftages  of  collateral  inheritance  ;  as 
the  ability  for  perfonal  fervice  was  the  reafon  for  preferring 
the  males  at  firft  in  the  direcl  lineal  fucceflion.  We  fee  clear- 
ly, that  if  males  had  been  perpetually  admitted,  in  utter  ex- 
clnfion  of  females,  the  tracing  the  inheritance  back  through, 
the  male  line  of  anceftors  muft  at  laft  have  inevitably  brought 
us  up  to  the  firft  purchafor  :  but,  as  males  have  not  been  per- 
petually- admitted ',  but  only  generally  preferred  ;  as  females  havQ 
not  been  utterly  excluded,  but  only  generally  pofiponcd  to  males ; 
the  tracing  the  inheritance  up  through  the  male  flocks,  will 
net  give  us  abfolute  demonftration,  but  only  a  flrong  pro- 
bability, of  arriving  at  the  firft  purchafor  ;  which,  joined  with 
the  other  probability,  of  the  wholenefs  or  entirety  of  blood, 
v/  ill  fall  ihort  of  a  certainty. 

Defor^ 
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Before  we  conclude  this  branch  of  our  inquiries,  it:  may 
not  be  amifs  to  exemplify  thefe  rules  by  a  iliort  (ketch  of  the 
manner  in  which  we  muft  fearch  for  the  heir  of  a  perfon,  as 
John  Stiles,  who  dies  feifed  of  land  which  he  acquired,  and 
which  therefore  he  held  as  a  feud  of  indefinite  antiquity  (p). 

In  the  firfl  place  fucceeds  the  eldeft  fon,  Matthew  Stiles, 
or  his  iflue  :  (n°  1 ,)— if  his  line  be  extinct,  then  Gilbert  Stiles, 
snd  the  other  fons  refpeclively,  in  order,  of  birth,  or  their  if-- 
file  :  fn°  2.)— in  default  of  thefe,  all  the  daughters  together, 
Margaret  and  Charlotte  Stiles,  01*  their  iflue  :  n°  3. —On  fad* 
lure  of  the  descendants  of  John  Stiles  himfelf,  the  ilTue  of 
Geoffrey  and  Lucy  Stiles,  his  parents,  is  called  in  :  viz.  firft, 
Francis  Stiles,  the  eldeft  brother  of  the  whole  blood,  or  his 
iflue  :  (n°  4.)— then  Oliver  Stiles,  and  the  other  whole  bro- 
thers, refpectively,  in  order  of  birth,  or  their  iflue  :  (n°  5.) 
— then  the  filters  of  the  whole  blood  all  together,  Bridget 
and  Alice  Stiles,  or  their  iflue  ;  (nQ  6.)— In  defect  of  thefe, 
the  iflue  of  George  and  Cecilia  Stiles,  his  father's  parents;  re- 

fpect  being  (till  had  to  their  age  and  fex:  (n°  7.) then  the 

iflue  of  Walter  and  Chriltian  Stiles,  the  parents  of  his  pater- 
nal grandfather  :  (n°  8.) — then  the  iflue  of  Richard  and  Anne 
Stiles,  the  parents  of  his  paternal  grandfathers  father :  (n°  9.) 

-and  fo  on  in  the  paternal  grandfather's  paternal  line,   or 

blood  of  Walter  Stiles,. in  infinitum.  In  defect  of  thefe,  the 
iflue  of  William  and  Jane  Smith,  the  parents  of  his  paternal 
grandfather's  mother:  (n°  10.)— and  fo  on  in  the  paternal 
grandfather's  maternal  line,  or  blood  of  Chriltian  Smith, 
in  infinitum ;  till  both  the  immediate  bloods  of  Georae 
Stiles,  the  paternal  grandfather,  are  fpent. — Then  we  mufi 
refort  to  the  iflue  of  Luke  and  Frances  Kempe,  the  parents 
of  John  Stiles' s  paternal  grandmother  :  (n<>  ii/^then  to  the 
iflue  of  Thomas  and  Sarah  Kempe,  the  parents  of  his  pater- 
nal grandmother's  father  :  (n°  12.)— and  fo  on  in  the  pater- 
nal grandmother's  paternal  line,  or  blood  of  Luke  Kempe, 

(p)  See  the  table  of  defeeffts  annexed. 
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in  infinitum — In  default  of  which,  we  mufl  call  in  the  iifue  of 
Charles  and  Mary  Holland,  trie  parents  of  his  paternal  grand- 
mother's mother  :  (n°  13 .) and  lb  on  in  the  paternal  grand- 
mother's maternal  line,  or  blood  of  Frances  Holland,  in  inf.ni- 
twn;  till  both  the  immediate  bloods  of  Cecilia  Kempe,  the  pa- 
ternal grandmother,  are  alfo  {pent. — Whereby  the  paternal 
blood  of  Jjihri  Stilus  entirely  failing,  recourfe  mail  then,  and 
not  before,  be  had  to  his  maternal  relations ;  or  the  blood  of 
the  Bakers,  (n°  14,  15,  16.)  Willis's,  (nQ  17.)  Thorpes, 
(n9  18,  19.)  and  White's;  (n°  20.)  in  the  fame  regular  fuc* 
ceirlve  order  as  in  the  paternal  line. 

The  undent  mould  however  be  informed,  that  the  clafs, 
r»°  10,  would  be  postponed  to  n°  n,  in  confequence  of  the 
doclxins  laid  down,  arguendo.  by  juflice  Manwoode,  in  the  cafe 
of  Clere  and  Brooke  (q) ;  from  whence  it  is  adopted  by  lord 
Bacon  (r),  and  Sir  Matthew  Hale  (s).  And  yet,  notwithstand- 
ing* thefe  refpectable  authorities,  the  compiler  of  this  table 
Lath  ventured  to  give  the  preference  therein  to  n°  10  before 
y®  1 1  ;  for  the  following  reafons :  1.  Becaufe  this  point  was 
not  the  principal  queftion  in  the  cafe  of  Clere  and  Brooke ;  but 
the  law  concerning  it  is  delivered  obiter  only,  and  in  the  courfe 
of  argument,  by  jiiitice  Manwoode  •  though  afterwards  faid  to 
be  confirmed  by  the  three  other  juitices  in  feparate,  extrajudi- 
cial, conferences  with  the  exporter.  2.  Becaufe  the  chief-ju- 
iiice,  hr  James  Dyer,  in  reporting  the  refolution  of  the  court 
in  what  feems  to  be  the  fame  cafe  (t),  takes  no  notice  of  this 
dofuine.  3.  Becaufe  it  appears,  from  Plowden's  report, 
that  very  many  gentlemen  of  the  law  were  duTatisfied  with 
this  poiition  of  juflice'  Manwoode.  4.  Becaufe  the  pofi- 
tion  kfelf  deflroys  the  otherwife  entire  and  regular  fymme- 
try  of  our  legal  courfe  of  defcents,  as  is  manifeit  by  infpect- 
ing  the  table  ;  and  deftroys  alfo  that  conftant  preference 
of  the  male  flocks  in  the  law  of  inheritance,  for  which  an 
additional  reafon  is  before  given,  befides  the  mere  dignity 

(4)  Plowd.  4 so.  {*)  H-  c.  L.  2-\o,  244. 

(r;  Ekm.  e.  1.  (t)  Dyer.  3'  4- 
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of  blood.      5.    Becaufe  it  introduces  all  that  uncertainty  and 
contradiction,   which  is  pointed   out  by   an  ingenious  author 
(u)  ;  and  eftablimes  a  collateral  doctrine,  incompatible  with  the 
principal  point  refolved,  in  the  cafe  of  Gere  and  Brooke,  viz. 
the  preference  of  n°  11  to  n°  14.  And,   though  that  learned 
writer  propofes  to  reicind  the  principal  point  then  refolved,  in 
order  to  clear  this  difficulty  ;  it  is  apprehended,   that  the  dif- 
ficulty may  be  better  cleared,  by  rejecting  the  collateral  doctrine,, 
which  was  never  yet  refolved  at  all.     6.  Becaufe  by  the  rea-- 
lbn  that  is  given  for  this  doctrine,  in  Plowden,  Bacon,  and 
Hale,   (viz,   that  in  any  degree,  paramount  the  firil,  the  law 
refpecleth  proximity,  and  not  dignity  of  blood)  n°  18  ought 
alfo  to  be  preferred  to  nQ   16  ;  which  is  directly  contrary  to  the- 
eighth  rule  laid  down  by  Hale  himfelf  (w).     7..  Becaufe  this* 
pofition  feems  to  contradict  the  allowed  doctrine  of  Sir  Edward 
Coke  (x)  ;  who  lays  it  down  (under  different  names)  that  the: 
blood  of  the  Kempes  (alias  Sandies)  mail  not  inherit  till  the 
biood  of  the  Stiles's  (alias  Fairfields)  fail.    >Now  the  blood  of 
the  Stiles's  does  certainly  not  fail,   till  both  nQ  9  and  n°  ic  are 
extinct.     Wherefore  n°  11  (being1  the  blood  ©f  the  Kempes)* 
ought  not  to  inherit  till  then.    S.  Becaufe  in  the  cafe,  %lictu 
12  Edw.  IV.   14.  (y)  (much  relied  on  in  that  of  Glere  and 
Brooke)  it  is  laid  down  as  a  rule,  that  "  ceftuy,  que ''doit  inherit ler 
at  per e,  doit  inheriter  al  'fits ."'     And  To  fir  Matthew  Hale  (z) 
fays,  "  thatthough  the  law  excludes  the  father  from  inheriting, 
"'yet  it  fubftitutes  and  directs  the  defcent,  as  it  mould  have 
"  been,  had  the  father  inherited. "    Now  it  is  fettled,  by  the 
rsfoiutionin  Gere  and  Brooke,  that  nQ  10  iliould  have  inherit- 
ed to  Geoffrey  Stiles,  the  rather,  before  nQ  1  *  ;   and  therefore 
n°  1  o  ought  alfo  tobe preferred  inheriting  to  John  Stiles,  the  fon. 

In   cafe   John  Stiles  was  not   himfelf  the  purchafor,    bus 
the  eftate  in  fact  came  to  him  by  defcent  from  his  father, 

(u)  Law  of  inheritances,  2d  edit.  (y)  Fit^h.  abr.  tit.  dzfecttt.   2  BfQ-. 

?age  30,  3S,  61,  62,  66.  abr.  t.  dijetnt   3. 

(w)  Hift,  C  I,  247.  (zj  mil.  G.  L.  243. 
{x}  Co.  Litt.  12  Hawk.  abr.  in  loc. 
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mother,  or  any  higher  anceflor,  there  is  this  difference  ;  that- 
the  blood  of  that  line  of  anceiiors,  from  which  it  did  not  de-» 
fcend,  can  never  inherit.  Thus.,  if  it  defcended  from  Geoffrey 
Stiles,  the  father,  the  blood  of  Lucy  Baker  the  mother,  is 
perpetually  excluded :  and  fb,  vice  verfa,  if  it  defcended  from 
Lucy  Baker,  it  cannot  defcend  to  the  blood  of  Geoffrey  Stiles. 
This,  in  either  cafe,  cuts  off  one  half  of  the  table  from  any 
po'hble  fucceffion.  And  farther,  if  it  can  be  ihewn  to  have 
defcended  from  George  Stiles,  this  cuts  off  three  fourths;  for 
now  the  blood  not  only  of  Lucy  Baker,  but  alfo  of  Cecilia 
Kempe,  is  excluded.  If,  larlly,  it  defcended  from  Walter 
Stiles,  this  narrows  the  fuccefllon  ftill  more,  and  cuts  off  feveri 
eights  of  the  table  ;  for  now,  neither  the  blood  of  Lucy  Baker 
nor  of  Cecilia  Kempe,  nor  of  Chriftian  Smith,  can  ever  fuc- 
ceed  to  the  inheritance.  And  the  like  rule  will  hold  upon  de- 
fcents  from  any  other  anceflors. 

The  fnident  ihould  bear  in  mind,  that,  during  this  whole 
procefs,  John  Stiles,  is  the  perfon  fuppofed  to  have  been  lad 
actually  feifed  of  the  eftate.  For  if  ever  it  comes  to  veil  in 
any  otHer  perfon,  as  heir  to  John  Stiles,  a  new  order  of  fuc- 
celiion  muil  be  obferved  upon  the  death  of  fuch  heir  ;  finest 
lie,  by  his  own  feifm,  now  becomes  himfelf  an  aiiceftor,  or 
fiipes,  and  muft  be  put  in  the  place  of  John  Stiles.  The  figures 
therefore  denote  the  order,  iri  which  the  feveral  claiTes  would 
fucceed  to  John  Stiles,  and  not  to  each  other:  and,  before  we 
fearch  for  an  heir  in  any  of  the  higher  figures,  (as  nQ  8.)  we 
muft  be  firlr.  affured  that  all  the  lower  claffes  (from  n°  i  to  7.) 
were  extinct,  at  John  Sfiles's  deceafe. 


Chapter 
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Chapter  the  fifteenth. 

Of   TITLE  by  PURCHASE,  and  first 
by  ESCHEAT. 


PURCHASE,  perquifitib,  taken  in  its  largeft  arid  mti& 
extenfive  fenfe,  is  thus  defined  by  Littleton  (a)  ;  the 
pofieffion  of  lands  and  tenements,  which  a  man  hath  by  his 
own  act  or  agreement ;  and  not  by  defcent  from  any  of  his 
anceftors  or  kindred.  In  this  fenfe  it  is  contradiftinguiihed 
from  acquisition  by  a  right  of  blood,  and  includes  every1  other 
methdd  of  coming  to  an  eflate,  but  merely  that  by  inheritance ; 
wherein  the  title  is  veiled  in  a  perfon,  not  by  his  own  act  cf 
agreement,  but  by  the  fmgle  operation  of  law  (b). 

Purchase,  indeed,  in  its  vulgar  and  confined  acceptati- 
on, is  applied  only  to  fuch  acquiiitions  of  land,  as  are  ob- 
tained by  way  of  bargain  and  fale,  for  money,  or  fame  other 
valuable  conikleratiou.     But   this   falls  far  mort  of  the  legal 

o 

idea  of  purchafe  :  for,  if  I  give  land  freely  to  another,  he  is 
in  the  eye  of  the  law  a  purchafor  (c)  :  and  falls  within  Lit- 
tleton-s  definition,  for  he  comes  to  the  efrate  by  his  own 
agreement,  that  is,  he  confents  to  the  gift.  A  man  who 
has  his  father's  eflate  fettled  upon  him  in  tail,  before  he  is 
born,  is  alfo  a  purchafor  ;  for  he  takes  quite  another  eflate 
than  the  law  of  defcents  would  have  given  him.  Nay  even 
if  the  anceftor  devifes  his  efcate  to  his  heir  at  law  by  will, 
with  other  limitations  or  in  any  other  fhape  than  the  courfe 
of  defcents  would  direct,  fuch  heir  mall  take  by  purchafe  (d). 
But  if  a  man,  feifed  in  fee,  devifes  his  whole  eflate  to  his 
heir  at  law,  ib  that  the  heir  takes  neither   a  greater  nor  a 

fa)  §.12.  (C)  tbte*  : 

(b)  Co.  Litt.  iS.  (d)  Lord  Ravm.  728. 
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lefs  eftate  by  the  devife  than  he  would  have   done  without 
it,  he  ihall  be  adjudged  to  take  by  defcent  (e),   even  though 
it  be  charged  with  incumbrances  (f) ;    for  the  benefit  of  cre- 
ditors,    and   others,    who  have    demands   on   the    eftate   of 
the  anceftor.     If  a  remainder  be  limited  to  the  heirs  of  Sem- 
pronius,   here  Sempronius  himfelf  takes  nothing  ;   but,  if  he 
die  during  the  continuance  of  the  particular  eftate,    his  heirs 
ihall  take  as  purchafors  (g).     But,   if  an  eftate  be  made  to  A 
for  life,  remainder  to  his  right  heirs  in  fee,  his  heirs  Ihall  take 
by  defcent :    for  it  is  an  antient  rule  of  law,  that  where-ever 
the  ancefior  takes  an  eftate  for  life,  the  heir  cannot  by  the  fame 
conveyance  take  an  eftate  in  fee  by  purcbafe,    but  only  by  de- 
fcent (h).     And,  if  A  dies  before  entry,  (till  his  heir  Ihall  take 
by  defcent,   and  not  by  purchafe  ;   for,   where  the  heir  takes 
any  thing  that  might  have  veiled  in  the  anceftor,    he  takes  by 
way  of  defcent  (i).     The  anceftor,  during  his  life,  beareth  in 
himfelf  all  his  heirs  (k)  ;    and  therefore,  when  once  he  is   or 
njight  have  been  feifed  of  the  land,   the  inheritance  fo  limited 
to    his    heirs  vefts   in   the    anceftor   himfelf:    and    the  word 
"  heirs"  in  this  cafe  is  not  efteemed   a  word  of  pWrhafe^  but 
a  word  of  limitation,  enuring  fo  as  to  increafe  the  eftate  of  the 
anceftor  from  a  tenancy  for  life  to  a  fee-iimple.     And,  had  it 
been  otherwife,  had  the  heir  (who  is  uncertain  till  the  death 
of  the  anceftor)  been  allowed  to  take  as  a  purchafor  original- 
ly nominated  in  the   deed,    as  muft  have  been  the  cafe  if  the 
remainder  had  been  exprefsly  limited  to  Matthew  or  Thomas 
byname  ;  then,  in  the  times  of  ftricl  feodal  tenure,  the  lord 
would  have  been  defrauded  by  fuch  a  limitation  of  the  fruits 
of  his  figniory,  ariiing  from  a  defcent  to  the  heir. 

What  we  call  par  chafe,  perquif.tio,  the  feudifts  call  con- 
quefi,  conquaejius,  or  conquiftio  (1) :  both  denoting  any  means 
pf  acquiring  an  eftate  out  of  the  common  courie  of  inhe- 
ritance. And  this  is  ftill  the  proper  phrafe  in  the  law  of 
Scotland  (m) ;    as   it   was  among  the  Norman  jurifts,   who 

(e)  i  Roll.  Abr.  626.  (1)  1  Rep.  08. 

(f )  Salk-  241.  Lord  Raym.  728.  (k)  Co.  I  itt.  23. 

(g)  1  Roll  Abr.  62,7.  (1)  Crao.  I  1.  t.  K,  §.  18. 

fr)  iRep,  104.  2Lev.60.Raym.334.         (ni)  Dalryraple  offends.  210. 
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ftiled  in  the  firfl  purchafor  (that  is,  he  who  firft  brought  the 
eftate  into  the  family  which  at  prefent  owns  it)  the  conqueror 
or  conquer eur  (n).  Which  Teems  to  be  all  that  was  meant  by 
the  appellation  which  was  given  to  William  the  Norman, 
when  his  manner  of  afcending  the  throne  of  England  was,  fa 
his  own  and  his  fnccefTois'  charters,  and  by  the  hiftorians  of 
the  times,  entitled  conquaeJJus,  and  himfelf  cor.qua-flor  or  co~i~ 
gutfitor(o)  ;  (ignifyiflg;,  that  he  was  the  firft  of  his  family  who 
acquired  the  crown  of  England,  and  from  whom  therefore  all 
future  claims  by  defcent  muft  be  derived  :  though  now,  from 
our  dlMe  of  the  feodal  ferife  of  the  word,  together  with  the 
reflection  of  his  forcible  method  of  acquifition,  we  are  apt  to 
annex  the  idea  of  vi^ory  to  this  name  of  conquei:  or  conquifi- 
t'/on;  a  title  which,  however  juft  with  regard  to  the  crmvtf, 
the  conqueror  never  pretended  with  regard  to  the  realm  of 
England ;  nor,  in  fact,  ever  had  (p). 

The  difference  in  effect,  between  the  acquifition  of  an 
eftate  by  defcent  and  by  pnrchafe,  confute  principally  in 
thefe  two  points  :  1 .  That  by  purchafe  the  eftate  acquires  a 
new  inheritable  quality,  and  is  descendible  to  the  owner's 
blood  in  general,  and  not  the  blood  only  of  fome  particular 
anceilor.  For,  when  a  man  takes  an  eftate  by  p'Urchafe,  he 
takes  it  riot  ut  feudum  pdiernuM  or  maternnm,  which  would 
defcend  only  to  the  heirs  by  the  father's  or  the  mother's  fide  : 
but  he  takes  it  ut  feudum  antiquum,  as  a  feud  of  indefinite  an- 
tiquity :  whereby  it  becomes  inheritable  to  his  heirs  ge-  ' 
neral,  firft  of  the  paternal,  and  then  of  the  maternal  line  (q). 
2.  An  efta:e  taken  by  purchaie  will  not  make  the  heir  an- 
fwerable  for  the  acts  of  the  anceflor,  as  an  eilate  by  defcent 
will.  For,  if  the  anceflor  by  any  deed,  obligation,  cove- 
nant, or  the  like,  bindeth  himfelf  and  his  heirs,  and  dieth  ; 
this  deed,  obligation,  or  covenant,  ihall  be  binding  upon  the 
heir,  fo  far  forth  only  as  he  had  an)  s  eftate  of  inheritance 
veiled  in  him  (or  in  fome  other  in  trull  for  him)  (r)  by  de- 

(n)  Gr.  Couptim  GIojT.  c.  25.  p.  40.  (q)  See  page  236. 

fo)  Spelai.  GlofJ.  745.  (jf)  Stat.  29  Gar.  II.  c  3. 

(\>)  See  Sook  I.  ch.  3. 
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fcent  from  that  anceftor  fufficient  to  anfwer  the  charge  (s) ; 
whether  he  remains  in  poffeflion,   or  hath  aliened  it  before  ac- 
tion brought  (t) :  which  fuificient  eftate  is  in  law  called  affets; 
/from  the  French  word,  ajjez,  enough  (u).     Therefore  if  a 
j   man  covenants,  for  himfelf  and  his  heirs,    to  keep  my  houfe 
in  repair,    I  can  then  (and  then  only)  compel  his  heir  to  per- 
\  form  this  covenant   when  he  has  an  eftate  fufficient  for  this 
purpofe,    or   affets,    by    defcent   from    the    covenantor:    for 
though  the  covenant  defcends  to  the  heir,  whether  he  inhe- 
rits any  e'ftate  or  no,    it  lies  dormant,    and  is  not  compulfory, 
until  he  has  affets  by  defcent  (v), 

This  is  the  legal  fignification  of  the  word  perquifiio,  or  pur- 
chafe;  and  in  this  fenfe  it  includes*  the  five  following  methods 
of  acquiring  a  title  to  eftate s  :  i.  Efcheat.  2.  Occupancy. 
3.  Prescription.  4  Forfeiture.  5.  Alienation.  Of  all  thefe 
in  their  order. 

I.  Escheat,  we  may  remember  (w),  was  one  of  the  fruits 
and  confequences  of  feodal  tenure.  The  word  itfelf  is  origi- 
nally French  or  Norman  (x),  in  which  language  it  fignifies 
chance  or  accident ;  and  with  us  denotes  an  obilruftion  of  the 
courfe  of  defcent,  and  a  confequent  determination  of  the  te- 
nure, by  fome  unforefeen  contingency  :  in  which  cafe  the  land 
naturally  refults  back,  by  a  kind  of  reverfion,  to  the  original 
grantor  or  lord  of  the  fee  (y). 

Escheat  therefore  being  a  title  frequently  veiled  in  the  lord 
by  inheritance,  as  being  the  fruit  of  a  figniory  to  which  he  was  en- 
titled by  defcent,  (for  which  reafon  the  lands  efcheating  ihall 
attend  the  figniory,  and  be  inheritable  by  fuch  only  of  his  heirs 
as  are  capable  of  inheriting  the  other  (z)  it  may  feem  in  fuch 
cafes  to  fall  more  properly  under  the  former  general  head  of  acqui- 
ring title  to  eftates,  viz.  by  defcent,  (beingvefled  inhim  by  aft  of 

(s)  1  P  "Wins.  777.  fx)  Efchct  or  echet,    formed  from 

(t)  Stat.  3  &  4  W«  &  M.  c.  14.  the  verb  efchoir  ovcchoir,  to  happen. 

(u)  Finch,  law.  119.  (y)  1  Fewf.  86.  Co.  Litt.  13. 

(v)  Finch.  Rep.  86.  (z)  Co.  Litt.  13. 
(w)  See  pag.  72. 
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law,   and  not  by  his  own  act  or  agreement)  than  under  the 
/prefent,  by  pur  chafe.    But  it  muft  be  remembered  that  in  or- 
i  der  to  complete  this  title  by  efcheat,   it  is  necefTary  that  the 
*  lord  perform  an  act  of  his  own,  by  entering  on  the  lands  and 
.■tenements  fo  efcheated,   or  fuing  out  a  writ  of efcheat  (a)  :  on 
failure  of  which,    or  by  doing  any  act  that  amounts  to  an  im- 
plied waiver  of  his  right,  as  by  accepting  homage  or  rent  of  a 
'■  ftranger  who  ufurps  the  pofTeihon,   his  title  by  efcheat  is  bar- 
^red  (b).     It  is  therefore  in  fome  refpect  a  title  acquired  by 
his  own  act,  as  well  as  by  act  of  law.     Indeed  this  may  alfo 
be  faid  of  defcents  themfelves,  in  which  an  entry  or  other 
feiiin  is  required,   in  order  to   make    a  complete    title  ;   and 
therefore  this  diftribution  by  our  legal  writers  feems  in  this 
refpect  rather  inaccurate :  for,  as  efcheats  muft  follow  the  na- 
ture of  the  figniory  to  which  they  belong,  they  may  veft  by 
either  purchafe  or  defcent,  according  as  the  nVniory  is  veiled. 
And,  though  fir  Edward  Coke  confiders  the  lord  by  efcheat 
as  in  fome  refpects  the  afhgnee  of  the  laft  tenant  (c),  and  there- 
fore taking  by  purchafe  :    yet,  on  the  other  hand,  the  lord  is 
more  frequently  confidered  as  being  ulthnus  haeres,  and  there* 
fore  taking  by  defcent  in  a  kind  of  caducary  fucceffton, 

The  law  of  efcheats  is  founded  upon  this  fmgle  principle, 
that  the  blood  of  the  perfon  laft  feifed  in  fee  fimple  is,  by  fome 
jneans  or  other,  utterly  extinct  and  gone :  and,  fince  none  can 
inherit  his  eftate  but  fuch  as  are  of  his  blood  and  confanguU 
nity,  it  follows  as  a  regular  confequence,  that  when  fuch 
blood  is  extinct,  the  inheritance  itfelf  muft  fail ;  the  land  mult 
become  what  the  feodal  writers  denominate  feudum  apertum  ; 
and  muft  refult  back  again  to  the  lord  of  the  fee,  by  whom, 
or  by  thofe  whofe  eftate  he  hath,  it  was  given. 

Escheats  are  frequently  divided  into  thofe  propter  de* 
feelwn  fanguhus  and  thofe  propter  deli  Slum  tenentis  .*  the  one 
fort,  if  the  tenant  dies  without  heirs :  the  other,  if  his 
blood  be  attainted  (d).     But  both  thefe  fpecies  may  well  be 

(a)  Bro.  Abr.  tit.  efcheat.  26.  (c)  1  Inft.  215. 

(bj  tHd.  tit.  acceptance  2 J.  Co.  Lit.  268.         (d)  Co.  Litt,  13.  92. 
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comprehend  under  the  firft  denomination  only  ;  for  he  that  is 
attainted  fullers  an  extinction  of  his  blood,  as  well  as  he  that  dies 
without  relations.  The  inheritable  quality  is  expunged  in  one 
inftance,  and  expires  in  the  other  ;  or,  as  the  doctrine  of  ef- 
cheats  is  very  fully  exprefTed  in.Fleta  (e),  "  dominus  capitalis 
4i  feodi  loco  haeredis  babstur,  quoties  per  defecium  vel  delictum 
('  extlnguliur  fcinguu  teneniis." 


Escheats  therefore  arifmg  merely  upon  the  deficiency  of 
the  blood,  whereby  the  defcent  is  impeded,  their  doctrine  will 
be  better  illuftrated  by  confidering  the  feveral  cafes  wherein 
hereditary  blood  may  be  deficient,  than  by  any  other  method 
whatsoever. 

1,  2,  3.  The  firft  three  cafes,  wherein  inheritable  blood  is 
wanting,  may  be  collected  from  the  rules  of  defcent  laid  down 
and  explained  in  the  preceding  chapter,  and  therefore  wrill 
need  very  little  illuftration  or  comment.  Firft,  when  the  te- 
nant dies  without  any  relations  on  the  part  of  any  of  his  an^ 
ceftors  :  fecondly,  when  he  dies  without  any  relations  on  the 
part  of  thofe  anceilors  from  whom  his  eftate  defcended  :  third? 
ly,  when  he  dies  without  any  relations  of  the  whole  blood. 
In  two  of  thefe  cafes  the  blood  of  the  firft  purchafor  is  cer- 
tainly, in  the  other  it  is  probably,  at  an  end  ;  and  therefore 
in  all  of  thern  the  law  directs,  that  the  land  mall  efcheat  to  the 
lord  of  the  fee  :  for  the  lord  Would  be  manifeflly  prejudiced, 
if,  contrary  to  the  inherent  condition  tacitly  to  all  feuds,  any 
perfon  ftiould  be  fuffered  to  fucceed  to  lands,  who  is  not  of 
the  blood  of  the  firft  feudatory,  to  whom  for  his  perfonal  me, 
rit  the  eftate  is  fuppofed  to  have  been  granted. 

4.  A  monster.,  which  hath  not  the  Jhape  of  mankind, 
but  in  any  part  evidently  bears  the  refemblance  of  the  brute 
creation,  hath  no  inheritable  blood,  and  cannot  be  heir  to 
any  land,  albeit  it  be  brought  forth  in  marriage  :  but,  al- 
though it  hath  deformity  in  any  part  cf  its  body,  yet  if  it 


fe)  /.  6.  c.  1. 

hath 
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hath  human  Ihape,  it  may  be  heir  (f).  This  is  a  very  an- 
ient rule  in  the  law  of  England  (g)  ;  and  its  reafon  is  too  ob- 
vious, and  too  mocking,  to  bear  a  minute  difcuffion.  The  Ro- 
man law  agrees  with  our  own  in  excluding  fuch  births  from 
fucceffions  (h) :  yet  accounts  them,  however,  children  in  fome 
refpe&s,  where  the  parents,  or  at  learl  the  father,  could  reap 
any  advantage  thereby  (i) ;  (as  the  jus  trlum  iiherorum,  and 
the  like)  eiteeming  them  the  misfortune,  rather  than  the 
fault,  of  that  parent.  But  our  law  will  not  admit  a  birth  of 
this  kind  to  be  inch  an  iflue,  as  ihall  intitle  the  huiband  to  be 
tenant  by  the  courtefy  (k)  \  becaufe  it  is  not  capable  of  inhe- 
riting. And  therefore,  if  there  appears  no  other  heir  than 
fuch  a  prodigious  birth,  the  land  lhall  efcheat  to  the  lord. 

5.  Bastards  are  incapable  of  being  heirs.  B affords, 
by  our  law,  are  fuch  children  as  are  not  born  either  in  law- 
ful wedlock,  or  within  a  competent  time  after  its  determi- 
nation (1).  Such  are  held  to  be  nullius  filit,  the  fons  of  no- 
body ;  for  the  maxim  of  law  is,  qui  ex  damnato  coiti{ 
nafcuntur  inter  liberos,  non  computantur  (m).  Being  thus  the 
fons  of  nobody,  they  have  no  blood  in  them,  at  lead  no  in- 
heritable blood  ;  confequently,  none  of  the  blood  of  the  firll 
purchafor  :  and  therefore,  if  there  be  no  other  claimant 
than  fuch  illegitimate  children,  the  land  ihall  efcheat  to  the 
lord  (n).  The  civil  law  differs  from  ours  in  this  point, 
and  allows  a  baftard  to  fucceed  to  an  inheritance,  if  after 
its  birth  the  mother  was  married  to  the  father  (o) :  and  al- 
fo,  if  the  father  had  no  lawful  wife  or  child,  then,  even  if 
the  concubine  was  never  married  to  the  father,  yet  fink  and 
her  baftard  ion  were  admitted  each  to  one  twelfth  of  the  in- 

(f)  Co.  Litt.  7-  8.  m,Qnfirafus*     BracTcon.   /.  I.  c.  6.  &  I, 

fe)  2jl?  contra  forptam  humani g'e-  5.  tr„  5.  c.  30. 

neris  converfo  more  procreaninr,  ut  ft  (h)  Ff.  I.  5.  1 4. 

muliermonfrofumvelproiigiojume-  (\)  Ff  50.  16.  135.    4  Paul.  4fent, 

nixa  Jit,  inter  liberos  71011  cowputan-  9.'$.  63. 

tur.    Partus    tamer,   cui   nutura  ali-  *(k)  Co.  Litt.  29. 

quantulum  aiMiertt  vrt  Aiminuerii,  (I)  See  Book.  I.  ch.  16. 

tit  ft  [ex  uel  tantum  qu.ituor  digit  os  (m)  Co.  Litt.  8. 

huhuerit,  bene  debet  inter  liberos  c»n-  (n)  Finch-  Law.  1:7, 

fiumerari  :  et,  ft  membrafint  inutilia  (o)  Nov.  89.  c.  o. 
»ut  tortuofa,    non  fjSmen  cfi  partus 

'    Q,4  heritance 


£4?  ^  Rights  Book  II. 

lieritance  (p),  and  a  baftard  was  likewife  capable  of  fucceeding 
To  the  whole  of  his  mother's  eftate,  although  fhe  was  never 
married ;  the  mother  being  fufficiently  certain,  though  the 
father  is  not  (q).  But  our  law,  in  favour  of  marriage,  is 
much  lefs  indulgent  to  b affords. 

There  is  indeed  one  inftance,   in  which  our  law  has  fhewn 
them  fome  little  regard,  and  that  is  ufually  termed  the  cafe  of 
bajtard  eigne  ^  and  mulier  fuifie.     This  Jiappens  when  a  man 
Jhas  a  baftard  fon,  and  afterwards  marries  the  mother,  and  by 
her  has  a  legitimate  fan,  who  in  the  language   of  the  law  is 
called  a  mulier,   or  as  Glanvil  (r)  expreiTes  it  in  his  Latin,  f- 
lius  mulier  aius;  the  woman  before  marriage  being  concubina, 
and  afterwards  mulier.     Now  here  the  eldeft  fon  is  baftard, 
or  baftard  eifne ;  and  the  younger  fon  is  legitimate,  or  mulier 
fiuifnh     If  then  the  father  dies,  and  the  baj:ard  eigne  enters 
upon  his  land,  and  enjoys  it  to  his  death,  and  dies  feifed  there- 
of, whereby  the  inheritance  defcends  to  his  iffue ;   in  this  cafe 
the  mulier  puifne,    and  all  other  heirs,  (though  minors,    feme- 
coverts,  or  under  any  incapacity  whatfoever)    are  totally  bar- 
red of  their  right  (s).     And  this,   i.   as  a  puniihment  on  the 
midier  for  his  negligence,  in  not  entering  during  the  baj.ard's 
life  and  evicting;  him.      2.  Becaufe  the  law  will  not  fufFer  3 
man  to  be  baftardized  after  his  death,  who  entered  as  heir 
and  died  feifed,    and  fo  palfed  for  legitimate  in  his  life-time. 
3 .  Becaufe  the  canon  law  (following  the  civil)   did  allow  fuch 
bajlqrd  eigne  to  be  legitimate,    pn  the  fubfequent  marriage  of 
his  mother  :   and  therefore  the  laws  of  England   (though  they 
would  not  admit  either  the  civil  or  canon  law  to  rule  the  inhe- 
ritance of  this  kingdom,   yet)    paid  fuch  a  regard  to  a  perfon 
thus  peculiarly  ciixumftan  ced,  that,  after  the  land  had  defend- 
ed to  his  iffue,  they  would  not  unravel  the  matter  again,  and 
fufFer  his  eftate  to  be  fhaken.     But  this  indulgence  was  fhewn 
to  no  other  kind  of  baftard;  for,  if  the  mother  was  never  mar- 
ried to  the  father^  fuch  baftard  could  have  no  colourable  title 
at  all  (tj. 

fp)  Scv.  fy.c.  13.  (s)  Utt.  §.  399-   Co.  Litt.  244* 

((])  Cod.  6.  5?,  5,  (p)  Litt.  §•  400. 

(r,  /  7-  c.  1. 

As 
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As  baftards  cannot  be  heirs  themfelves,  fo  neither  can  they 
have  any  heirs  but  thofe  of  their  own  bodies.  For,  as  all 
collateral  kindred  confifts  in  being  derived  from  the  fame  com- 
mon anceftor,  and  as  a  baftard  has  no  legal  anceftors,  he  can 
have  no  collateral  kindred ;  and,  confequently,  can  have  no 
legal  heirs,  but  fnch  as  claim  by  a  lineal  defcent  from  himfelf. 
And  therefore  if  a  baftard  purchafes  land,  and  dies  feifed 
thereof  without  iffbe,  and  inr.eft.ate,  the  land  fhail  efcheat  to 
the  lord  of  the  fee  (u) . 

6.  Aliens  alfo  are  incapable  of  taking  by  defcent,  or  in- 
heriting (w)  :  for  they  are  not  allowed  to  have  any  inheritaT 
ble  blood  in  them  ;  rather  indeed  upon  a  principle  of  national 
or  civil  policy,  than  upon  reafons  ftrictly  feodal.  Though,  if 
lands  had  been  fuffered  to  fall  into  their  hands  who  owe  no  al- 
legiance to  the  crown  of  England,  the  defign  of  introducing 
our  feuds,  the  defence  of  the  kingdom,  would  have  been  de- 
feated. Wherefore  if  .a  man  leaves  no  other  relations  but  ali- 
ens, his  land  fhall  efcheat  to  the  lord. 

As  aliens  cannot  inherit,  fo  far  they  are  on  a  level  with 
baftards  ;  but,  as  they  are  alfo  difabied  to  hold  by  purchafe 
(x),  they  are  under  ftill  greater  difabilitjes.  And,  as  they 
can  neither  hold  by  purchafe,  nor  by  inheritance,  it  is  almofr. 
fuperfluous  to  fay  that  they  can  have  no  heirs,  fince  they 
can  have  nothing  for  an  heir  to  inherit :  but  fo  it  is  exprefsly 
holden  (y),  becaufe  they  have  not  in  them  any  inheritable 
blood. 

And  farther,  if  an  alien  be  made  a  denizen  by  the 
king's  letters  patent,  and  then  purchafe  lands,  (which  the 
law  allows  fuch  a  one  to  do)  his  fon,  born  before  his  deni- 
zation, fhall  not  (by  the  common  law)  inherit  thofe  lands ; 
but  a  fon  born  afterwards  may,  even  though  his  elder  bro- 
ther be  living;  for  the  father,  before  denization,  had  no 
inheritable  blood  to  communicate  to  his  eldeft  fon ;  but  by 

(u)  Braft.  /.  2.  c.  7-  Co.  Litt.  244.         (x)Wd.  2. 

(W)  Co.  Litt.  8.  (y)  Ibid.  1  Lev.  59. 

deniza- 
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denization  it  acquires  an  hereditary  quality,  which  will  be 
tranfmitted  to  his  fubfequent  poflerity.  Yet,  if  he  had  been 
naturalized  by  act.  of  parliament,  fuch  eldeft  fon  might  then 
have  inherited ;  for  that  cancels  all  defe&s,  and  is  allowed  to 
have  a  retrofpective  energy,  which  fimple  denization  has 
not  (z). 

Sir  Edward  Coke  (a)  alfo  holds,  that  if  an  alien  cometh 
into  England,  and  there  hath  iffue  two  fons,  v*  ho  are  thereby 
natural  born  fubjects ;  and  one  of  them  purchafes  land,  and 
dies  ;  yet  neither  of  thefe  brethren  can  be  heir  to  the  other. 
For  the  commune  vinculum,  or  common  flock  of  their  confan- 
guinity,  is  the  father  ;  and,  as  he  had  no  inheritable  blood  in 
him,  he  could  communicate  none  to  his  fons  ;  and,  when  the 
fons  can  by  no  poiubility  be  heirs  to  the  father,  the  one  of 
them  fliaH  not  be  heir  to  the  other.  And  this  opinion  of  his 
feems  founded  upon  folid  principles  of  the  antient  law;  not 
only  from  the  rule  before  cited  (b),  that  ceftuy,  que  doit  inhe- 
rit er  al  pere,  doit  inheriter  at  fits;  but  alfo  becaufe  we  have 
feen  that  the  only  feodal  foundation  upon  which  newly  pur- 
chafed  land  can  pofhbly  defcend  to  a  brother,  is  the  fuppofi- 
tion  and  fiction  of  law,  that  it  defcended  from  fome  one  of 
his  ancedors  :  but  in  this  cafe  as  the  immediate  anceftor  was 
an  alien,  from  whom  it  could  by  no  polTibility  defcend,  this 
fiiould  deftroy  the  fuppofition,  and  impede  the  defcent,  and 
the  land  iliould  be  inherited  ut  feudum  Jlricle  novum  ;  that  is, 
by  none  but  the  lineal  defendants  of  the  purchafmg  brother  ; 
,and,  on  failure  of  them,  mould  efcheat  to  the  lord  of  the  fee. 
But  this  opinion  hath  been  fince  over-ruled  (c)  :  and  it  is  now 
held  for  law,  that  the  fons  of  an  alien,  born  here,  may  inherit 
to  each  other.  And  reafonably  enough  upon  the  whole :  for, 
as  (in  common  purchafes)  the  whole  of  the  fuppofed  defcent 
from  indefinite  anceftors  is  but  fictitious,  the  law  may  as  well 
fuppofe^  the  requiiite  anceftor  as  fuppofe  the  requifite  de- 
fcent. 

(z)  Co.  Litt.  129.  (b)  See  page  223,  239. 

(a)  1  Inft.  8.  (c)i  Ventr.4/3.  iLev.  59.  iSid.  i<>3° 

It 
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It  is  alio  ena&ed,  by  the  ftatute  11  and  12  W.  III.  c.  6. 
that  all  perfons,  being  natural  born  fubjects  of  the  king,  may 
inherit  and  make  their  titles  by  defcent  from  any  of  their  an- 
ceftors  lineal  or  collateral ;  although  their  father,  or  mother, 
or  other  anceilor,  by,  from,  through,  or  under  whom  they 
derive  their  pedigrees,  were  born  out  of  the  king's  allegiance. 
But  inconveniences  were  afterwards  apprehended,  in  cafe 
pes  fons  mould  thereby  gain  a  future  capacity  to  inherit,  who 
did  not  exiit  at  the  death  of  the  perfon  laft  leifed,  As,  if 
Francis  the  elder  brother  of  John  Stiles  be  an  alien,  and 
Oliver  the  younger  be  a  natural-born  fubject,  upon  John's 
death  without  iffue  his  lands  willdefcend  to  Oliver  the  young- 
er brother  :  now,  if  afterwards  Francis  hath  a  child,  it  was 
feared,  that  under  the  fratute  of  king  William,  this  new-bom 
child  might  defeat  the  elrate  of  his  uncle  Oliver.  Where- 
fore it  is  provided,  by  the  ftatute  25  Geo.  II.  c.  39.  that  no 
right  of  inheritance  fhall  accrue  by  virtue  of  the  former  ita- 
tute  to  any  perfons  whatfoever,  unlefs  they  are  in  being  and 
capable  to  take  as  heirs  at  the  death  of  the  perfon  laii  feiied  : 
— with  an  exception  however  to  the  cafe,  where  lands  mall;' 
defcend  to  the  daughter  of  an  alien ;  which  daughter  ih2.ll  re- 
fign  fuch  inheritance  to  her  firft-born  brother,  or  divide  it  with 
her  after-born  lifters,  according  to  the  ufual  rule  (d)  of  de- 
fcents  by  the  common  law. 

y.  By  attainder  alfo,  for  treafon  or  other  felony,  the  blood 
of  the  perfon  attainted  is  fo  corrupted,  as  to  be  rendered  no 
longer  inheritable. 

Great  care  muft  be  taken  to  diilinguilh  between  for- 
feiture of  lands  to  the  king,  and  this  fpecies  of  efcheat  to 
the  lord  ♦  which,  by  reafon  of  their  fimilitude  in  fome  cir- 
cumftances,  and  becaufe  the  crown  is  very  frequently  the 
immediate  lord  of  the  fee,  and  therefore  entitled  to  both, 
have  been  often  confounded  together.  Forfeiture  of  lands, 
and  of  whatever  elfe  the  offender  poiTelTed,  was  the  doJhine 
pf  the  old  Saxon  law  (e),  as  a  part   of  punifiiment   for  the 

(d)  See  pag.  208  and  214,  (e)  LL.  Alfred,  c.  4.  LL.  CartuU  c  54.     • 
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offence  •  and  does  not  at  all  relate  to  the  feqdal  fyirem,  nor 
is  the  confequence  of  any  figniory  or  lordihip  paramount  (f )  : 
but,  being  a  prerogative  veiled  in  the  crown,  was  neither 
fuperfeded  nor  diminished  by  the  introduction  of  the  Nor- 
man tenures  ;  a  fruit  and  confequence  of  which  efcheat  muu: 
undoubtedly  be  reckoned.  Efcheat  therefore  operates  in 
fub ordination  to  this  more  antient  and  fuperior  law  of  for- 
feiture. 

The  do&rine  of  efcheat  upon  attainder,  taken  fingly,  is- 
this :  that  the  blood  of  the  tenant,  by  the  commiffion  of 
any  felony,  (under  which  denomination  all  treafons  were 
formerly  comprifed)  (g)  is  corrupted  and  ftained,  and  the 
original  donation  of  the  feud  is  thereby  determined,  it  being 
always  granted  to  the  vafal  on  the  implied  condition  of  dum 
hene  fe  gejjent.  Upon  the  thorough  demonftration  of  which 
guilt,  by  legal  attainder,  the  feodal  covenant  and  mutual 
Ibond  of  fealty  are  held  to  be  broken,  the  eftate  iniiantly  falls 
back  from  the  offender  to  the  lord  of  the  fee,  and  the  in- 
heritable quality  of  his  blood  is  extinguifhed  and  blotted 
out  for  ever.  In  this  fituation  the  law  of  feodal  efcheat 
was  brought  into  England  at  the  conqueft ;  and  in  general 
fuperadded  to  the  antient  law  of  forfeiture.  In  confequence 
of  which  corruption  and  extinction  of  hereditary  blood, 
the  land  of  all  felons  would  immediately  inveffc  in  the  lord, 
but  that  the  fuperior  law  of  forfeiture  intervenes,  and  inter- 
cepts it  in  its  palTage  ;  in  cafe  of  treafon,  for  ever  ;  in  cafe 
of  other  felony,  for  only  a  year  and  a  day,  after  which  time 
it  goes  to  the  lord  in  a  regular  courfe  of  efcheat  (h),  as  it 
would  have  done  to  the  heir  of  the  felon  in  cafe  the  feodal 
tenures  had  never  been  introduced.  And  that  this  is  the 
true  operation  and  genuine  hiftory  of  efcheats  will  mod  evi- 
dently appear  from  this  incident  to  gavelkind  lands,  (which 
feem  to  be  the  old  Saxon  tenure)  that  they  are  in  no  cafe 
fubject  to  efcheat  for  felony,  though  they  are  liable  to  for- 
feiture for  treafon  (i), 

(f)  2  Inft.  64.  Saik.  85.  (h)  2  Inft.  36. 

(g)  3  Inft.  15.  St s*t.  25,  E4w.  III.         (i)  Sonuier.  53-  Wright.  Ten.  11S. 
(-  2.  §.  12. 

As 
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As  a  confequence  of  this  doctrine  of  efcheat,  all  lands  of 
inheritance  immediately  revefting  in  the  lord,  the  wife  of  the 
felon  was  liable  to  lofe  her  dower,  till  the  ftatute  1  Edw.  VI* 
c.  12.  enacted,  that  albeit  any  perfon  be  attainted  of  mifprl- 
fion  of  treafon,  murder,  or  felony,  yet  his  wife  mail  enjoy  her 
dower.  But  fhe  has  not  this  indulgence  where  the  antient 
law  of  forfeiture  operates,  for  it  is  exprefsly  provided  by  the 
ftatute  5  &6  Edw.  VI.  c.  1 1.  that  the  wife  of  one  attaint  of 
high  treafon  ihall  not  be  endowed  at  all. 

Hitherto  we  have  only  fpoken  of  eftates  veiled  in  the  of- 
fender, at  the  time  of  his  offence,  or  attainder.  And  here 
the  law  of  forfeiture  flops ;  but  the  law  of  efcheat  purfues 
the  matter  frill  farther.  For,  the  blood  of  the  tenant  being 
utterly  corrupted  and  extinguished,  it  follows,  not  only  that 
all  he  now  has  ihould  efcheat  from  him,  but  alfo  that  he  mould 
be  incapable  of  inheriting  any  thing  for  the  future.  This 
may  farther  illuftrate  the  diflinction  between  forfeiture  and 
efcheat.  If  therefore  a  father  be  feized  in  fee,  and  the  fori 
commits  treafon  and  is  attainted,  and  then  the  father  dies , 
here  the  land  mall  efcheat  to  the  lord ;  becaufe  the  fon,  bf 
the  corruption  of  his  blood,  is  incapable  to  be  heir,  and  there 
can  be  no  other  heir  during  his  life  :  but  nothing  ihall  be  for- 
feited to  the  king,  for  the  fon  never  had  any  intereft  in  the 
lands  to  forfeit  (k).  In  this  cafe  the  efcheat  operates,  and 
not  the  forfeiture  ;  but  in  the  following  inftance  the  forfeiture 
works,  and  not  the  efcheat.  As  where  a  new  felony  is  cre- 
ated by  act  of  parliament,  and  it  is  provided  (as  is  frequently 
the  cafe)  that  it  ihall  not  extend  to  corruption  of  blood:  here 
the  lands  of  the  felon  ihall  not  efcheat  to  the  lord,  but  yet  the 
profits  of  them  ihall  be  forfeited  to  the  king  fo  long  as  the  of- 
fender lives  (1). 

There  is  yet  a  farther   confequence   of  the   corruption 
and  extinction  of  hereditary  blood,  which  is  this ;   that  the 

(k)  Co.  Litt.  13.  (I)  3  Inft-  47- 

perfon 
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perfon  attainted  iball  not  only  be  incapable  himfelf  of  inhe- 
riting; or  tranfhiitting  his  own  property  by  heir/hip,  but  (hall 
alfo  obftrucl  the  defcent  of  lands  or  tenements  to  his  posterity, 
in  all  cafes  where  they  are  obliged  to  derive  their  title  through 
him  from  any  remoter  anceftor.  The  channel,  which  con- 
veyed the  hereditary  blood  f;  om  his  anceftor s  to  him,  is  net 
only  exhau  ed  for  the  prefent,  but  totally  dammed  up  and 
rendered  impervious  for  the  future.  This  is  a  refinement  up- 
on the  antient  law  of  feuds,  which  allowed  that  the  grand  foil 
might  be  heir  to  his  grandfather,  though  the  fon  in  the  inter- 
mediate generation  was  guilty  of  felony  (m).  But,  by  the 
law  of  England,  a  man's  blood  is  fo  univerfally  corrupted 
by  attainder,  that  his  fons  can  neither  inherit  to  him  nor  to 
any  other  anceflor  (n),  at  leaft  on  the  part  of  their  attainted 
father. 

This  corruption  of  blood  cannot  be  abfolutely  removed  but 
by  authority  of  parliament.  The  king  may  excufe  the  public 
puniihinent  of  an  offender  ;  but  cannot  abolifh  the  private 
right,  which  has  accrued,  or  may  accrue  to  individuals  as  a 
confeqsence  of  the  criminal's  attainder.  He  may  remit  a  for- 
feiture, in  which  the  intereft  of  the  crown  is  alone  concerned : 
but  he  cannot  v/ipe  away  the  corruption  of  blood  ;  for  therein 
a  third  perfon  hath  an  intereft,  the  lord  who  claims  by  efcheat. 
If  therefore  a  man  hath  a  fon,  and  is  attainted,  and  afterwards 
pardoned  by  the  king;  this  fon  can  never  inherit  to  his  father, 
or  father's  anceftors :  becaufe  his  paternal  blood,  being  once 
thoroughly  corrupted  by  his  father's  attainder,  muff  continue 
fo  :  but  if  the  fon  had  been  born  after  the  pardon,  he  might 
inherit ;  becaufe  by  the  pardon  the  father  is  made  a  new  man, 
and  may  convey  new  inheritable  blood  to  his  after-born  chil- 
dren (o). 

Herein  there  is  however  a  difference  between  aliens  and 
perfons  attainted.  Of  aliens,  who  could  never  by  any  poflibi- 
lity  be  heirs,  the  lav/  takes  no  notice  :  and  therefore  we  have 

(m)  Van  T.cetiwen  in  2  Feud.  31.  (o)  Ibid.  392. 

(-n)'Co.  Litt.  39i. 
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feen,  that  an  alien  elder  brother  fliall  not  impede  the  defcent 
to  a  natural-born  younger  brother.  But  in  attainders  it  is  o- 
therwife  :  for  if  a  man  hath  iiTue  a  fon,  and  is  attainted,  and 
is  afterwards  pardoned,  and  then  hath  iilue  a  fecond  fon,  and 
dies  ;  here  the  corruption  of  blood  is  not  removed  from  the 
-eldeit,  and  therefore  he  cannot  be  heir:  neither  can  the 
youngeft  be  heir,  for  he  hath  an  elder  brother  living,  of  whom 
the  law  takes  notice,  as  he  once  had  a  polTibility  of  being  heir : 
and  therefore  the  younger  brother  fliall  not  inherit,  but  the 
land  ihall  efcheat  to  the  lord  :  though,  had  the  elder  died 
without  ilTue  in  the  life  of  the  father,  the  younger  fon  born 
after  the  pardon  might  well  have  inherited,  for  he  hath 
no  corruption  of  blood  (p).  So  if  a  man  hath  ilTue  two 
fons,  and  the  elder  in  the  life -time  of  the  father  hath  iiTue, 
and  then  is  attainted  and  executed,  and  afterwards  the  father 
dies,  the  lands  of  the  father  fliall  not  defcend  to  the  younger 
fon  :  for  the  iiTue  of  the  elder,  which  had  once  a  poflibility 
to  inherit,  ihall  impede  the  defcent  to  the  younger,  and  the 
land  fliall  efcheat  to  the  lord  (q).  Sir  Edward  Coke  in 
this  cafe  allows  (r),  that  if  the  anceflor  be  attainted,  his  fons 
born  before  the  attainder  may  be  heirs  to  each  other  ;  and 
diftinguilhes  it  from  the  cafe  of  the  fons  of  an  alien,  becaufe 
in  this  cafe  the  blood  was  inheritable  when  imparted  to  them 
from  the  father  :  but  he  makes  a  doubt  (upon  the  fame  prin- 
ciples, which  are  now  over-ruled)  (s),  whether  the  fons, 
born  after  the  attainder,  can  inherit  to  each  other  ;  for  they 
never  had  any  inheritable  blood  in  them. 

Upon  the  whole  it  appears,  that  a  perfon  attainted  is  nei- 
ther allowed  to  retain  his  former  eftate,  nor  to  inherit  any 
future  one,  nor  to  tranfmit  any  inheritance  to  his  iffue,  ei- 
ther immediately  from  himfelf,  or  mediately  through  him- 
felf  from  any  remoter  anceibr  ;  for  his  inheritable  blood, 
which  is  neceiTary  either  to  hold,  to  take,  or  to  tranfmit  any 
feodal  property,  is  blotted  out,  corrupted,  and  extinguiihed 
for  ever  :  the  confequence  of  which  is,  that  eftates,  thus  im- 
peded in  their  defcent,  refult  back  and  efcheat  to  to  the  lord. 

(p)Co.Litt.8.  (r)  Co.  i.itt.  8. 

ft)  Dye*  48.  (s/iHal.P.C.357. 
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This  corruption  of  blood,  thus  arifmg  from  feodal  prin- 
ciples, but  perhaps  extended  farther  than  even  thofe  prin- 
ciples will  warrant,  has  been  long  looked  upon  as  a  peculiar 
hardfhip :  becaufe,  the  opprefhve  parts  of  the  feodal  tenures 
being  now  in  general  abolilhed,  it  feems  unreafonable  to  re- 
ferve  one  of  their  moft  inequitable   confequences  ;   namely, 
that  the  children  mould  not  only  be  reduced  to  prefent  pover* 
ty,  (which,  however  fevere,   is  fuffieiently  juftined  upon  rea- 
fons  of  public  policy)  but  alfo  be  laid  under  future  difficulties 
of  inheritance,  on  account  of  the  guilt  of  their  anceftors.    And 
therefore  in  moft  (if  not  all)  of  the  new  felonies,   created  by 
parliament  fince  the  reign  of  Henry  the  eighth,  it  is  declared 
that  they  fhall  not  extend  to  any  corruption  of  blood  :   and  by 
the  ftatute  7  Ann.  c.  21.   (the  operation  of  which  is  poftpo- 
ned  by  the  ftatute  17  Geo.  II.  c.  39.)  it  is  enacted,  that,  af- 
ter the  death  of  the  pretender  and  his  fons,   no  attainder  for 
treafon  ihall  extend  to  the  difinheriting  any  heir,  nor  to  the 
prejudice  of  any  perfon,   other  than  the  offender  himfelf: 
which  provifions  have  indeed  carried  the  remedy  farther  than 
was  required  by  the  hardihip  above  complained  of ;    which 
is  only  the  future  obftruclion  of  defcents,   where   the  pede- 
gree  happens  to  be  deduced  through  the  blood  of  an  attainted 
anceftor. 

Before  I  conclude  this  head,  of  efcheat,  I  mtift  men- 
tion one  lingular  inftance  in  which  lands  held  in  fee-fimple 
are  not  liable  to  efcheat  to  the  lord,  even  when  their  owner 
is  no  more,  and  hath  left  no  heirs  to  inherit  them.  And 
this  is  the  cafe  of  a  corporation  :  for  if  -that  comes  by  any 
accident  to  be  diffolved,  the  donor  or  his  heirs  ihall  have 
the  land  again  in  reverfion,  and  not  the  lord  by  efcheat ; 
which  is  perhaps  the  only  inftance  where  a  reverfion  can  be 
expectant  on  a  grant  in  fee  fimple  abfolute.  But  the  law, 
we  are  told  (t),  doth  tacitly  annex  a  condition  to  every  fuch 
gift  or  grant,  that  if  the  corporation  be  diiTolved,  the  donor 
or  grantor  fhall  re-enter  ;  for  the  caufe  of  the  gift  or  grant 

(t)  Co,  Litt.  r  3. 
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faileth.  This  is  indeed  founded  upon  the  felf-fame  principle 
as  the  law  of  efcheat;  the  heirs  of  the  donor  being  only  fub- 
ftitnted  inftead  of  the  chief  lord  of  the  fee  :  which  was  former- 
ly very  frequently  the  cafe  in  fubirrfeudatioiis,  or  alienations 
of  lands  by  a  vafal  to  beholden  as  of  himfelf;  till  that  practice 
was  retrained  by  the  ftatute  of  quia  emptores,  18  Edw.  I.  if.  t. 
to  which  this  very  lingular  inftance  ftill  in  foine  degree  re- 
mains  an  exception. 

There  is  one  more  incapacity  of  taking  by  defcent,  which, 
Hot  being  productive  of  any  efcheat,  is  not  properly  reducible 
to  this  head,  and  yet  muff,  not  be  paned  over  in  filence.  It  is 
enacted  by  the  {ratine  11  &  12  Will.  III.  c.  4.. that  every  pa- 
pill  who  mall  net  abjure  the  errors  of  his  religion  by  taking 
the  oaths  to  the  government,  and  making  the  declaration  a- 
gainft  tranlubflantiation,  Within  fix  months  after  he  has  at- 
tained the  age  of  eighteen  years,  lhall  be  incapable  of  inherit- 
ing, or  taking,  by  defcent  as  well  as  purchafe,  any  real  eftates 
whatsoever;  and  his  next  of  kin,  being  a  protectant,  lhall  hold 
them  to  his  own  ufe  till  fuch  time  as  he  complies  with  the 
terms  impofed  by  the  act.  This  incapacity  is  merely  perfonal ; 
it  affects  himfelf  only,  and  does  not  deitroy  the  inheritable 
quality  of  his  blood,  fo  as  to  impede  the  defcent  to  others  of 
his  kindred.  In  like  manner  as,  even  hi  the  times  of  popery, 
one  who  entered  into  religion  and  became  a  monk  profeiTed, 
Was  incapable  of  inheriting  lands,  both  in  our  own  (u)  and 
the  feodal  law  ;  eo  quod  dejlit  ejfe  miles  feculi,  qui  faC  us  efl  ml* 
les  Chrijii ;  nee  heneficium  pertinet  ad  eum  qui  non  debet  revere 
ojfiawn  (w).  But  yet  he  was  accounted  only  civilittr  mortuus ; 
he  did  not  impede  the  defcent  to  others,  but  the  next  heir 
was  intitled  to  his  or  his  ancestor's  eftate. 

These  are  the  fcveral  deficiencies  of  hereditary  blood, 
recognized  by  the  law  of  England  ;  which,  fo  often  as  they 
happen,  occaiion  lands  to  efcheat  to  the  original  proprietary 
or  lord. 

1  fa)  Co.  Litt.  132.  {M-)  2  F,-Uil  21. 
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Chapter   the  sixteenth. 


Of  TITLE  by  OCCUPANCY. 


OCCUPANCY  is  the  taking  pofTeiTion  of  thofe  things, 
which  before  belonged  to  nobody.  This,  as  we  have 
feen  (a),  is  the  true  ground  and  foundation  of  all  property,  or 
of  holding  thofe  things  in  feveralty,  which  by  the  law  of  na- 
ture, unqualified  by  that  of  fociety,  were  common  to  all  man- 
kind. But,  when  once  it  was  agreed  that  every  thing  capa- 
ble of  ownerihip  'fhould  have  an  owner,  natural  reafon  fug- 
gefted,  that  he  who  could  firft  declare  his  intention  of  appro- 
priating any  thing  to  his  own  ufe,  and,  in  confequence  of  fuch 
intention,  actually  took  it  into  poileffion,  ihould  thereby 
gain  the  abfolute  property  of  it ;  according  to  that  rule  of  the 
law  of  nations,  recognized  by  the  laws  of  Rome  (b),  quod  nuU 
llus  ej},  id  ratione  naturali  occupant!  cbnceditur. 

This  right  of  occupancy,  fo  far  as  it  concerns  real  property, 
(for  of  perfonal  chattels  I  am  not  in  this  place  to  fpeak)  hath 
been  confined  by  the  laws  of  England  within  a  very  narrow 
compafs  ;  and  was  extended  only  to  a  {Ingle  inftance  :  name- 
ly, where  a  man  was  tenant  pur  aider  vie,  or  had  an  eflate 
oranted  to  himfelf  only  (without  mentioning  his  heirs)  for  the 
life  of  another  man,  and  died  during  the  life  of  cejiuy  que  vie, 
or  him  by  whofe  life  it  was  holden  :  in  this  cafe  he,  that  could 
firft  enter  on  the  land,  might  lawfully  retain  the  poffefllon  fo 
long  as  ceft'uy  que  vie  lived,  by  right  of  occupancy  (c). 

(a)  See  pag.  2.  &  3.  (b)  Ff.  41=  U  3-  (c)  Co-  Lkt-  4I" 
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This  feems  to  have  been  recurring  to  fir  ft:  principles,  and 
calling  in  the  law  of  nature  to  ascertain  the  property  of  the 
land,  when  left  without  a  legal  owner.  For  it  did  not  re- 
vert to  the  grantor  ;  who  had  parted  with  all  his  intereft, 
fo  lono-  as  ceftuy  que  vlt  lived  :  it  did  not  efcheat  to  the  lord 
of  the  fee  ;  for  all  efcheats  mult  be  of  the  abfolute  entire 
fee,  and  not  of  any  particular  eftate.  carved  out  of  it ;  much, 
lefs  of  fo  minute  a  remnant  as  this  :  it  did  not  belong  to  the 
grantee  ;  for  he  was  dead  :  it  did  not  defcend  to  his  heirs  ; 
for  there  were  no  words  of  inheritance  in  the  grant :  nor  could 
it  veil  in  his  executors  ;  for  no  executors  could  fucceed  to  a 
freehold.  Belonging  therefore  to  nobody,  like  the  haereditds 
jacens  of  the  Romans,  the  law  left  it  open  to  be  feifed  and  ap- 
propriated by  the  firit  perfon  that  could  enter  upon  it,  during 
the  life  of  ctftuy  que  vie,  under  the  name  of  an  occupant. 
But  there  was  no  right  of  occupancy  allowed,  where  the  king 
had  the  reverfion  of  the  lands  ;  for  the  reveriiorier  hath  an 
equal  right  with  any  other  man  to  enter  upon  the  vacant  pof~ 
feifion,  and  where  the  king's  title  and  a  fubjecVs  interfere, 
the  king's  fhall  always  be  preferred  :  againft  the  king  there- 
fore there  could  be  no  prior  occupant,  becaufe  nullum  tempts 
Qccurrii  regi  (d).  And,  even  in  the  cafe  of  a  fubject,  had 
the  eftate  pur  auter  vie  been  granted  to  a  man  and  his  heirs  du- 
ring the  life  of  ceftuy  que  vie\  there  the  heir  might,  and  (fill 
may,  enter  and  hold  poiTeihort,  and  is  called  in  law  a  [fpecial 
occupant;  as  having  a  fpecial  exclufive  right,  by  the  terms 
of  the  original  grant,  to  enter  upon  and  occupy  this  hedredi- 
tas  jacens y  during  the  refidue  of  the  eftate  granted  :  though 
fome  have  thought  him  fo  called  with  no  very  great  proprie- 
ty (e) ;  and  that  fuch  eftate  is  rather  a  descendible  freehold. 
But  the  title  of  common  occupancy  is  now  reduced  almoft  to 
nothing  by  twoftatutes  ;  the  one,  29  Car.  II.  c.  3.  which  en- 
acts, that  where  there  is  no  fpecial  occupant,  in  whom  the  e- 
ftate  may  veft,  the  tenant  pur  auter  vie  may  devife  it  by  will,  or 
it  mall  go  to  the  executors  and  be  aflets  in  their  hands  for 
payment  of  debts :  the   other    that    of    14  Geo.  II.   c.  20, 

(d)  Go.  Litt.  41.  (e)  Vaugh.  201, 
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which  enacts,  that  it  fliall  veil  not  only  in  the  executor*,  but, 

in  cafe  the  tenant  dies  inter! ate,  in  the  admmiftrators  alio;  and 
go  in  a  courfe  of  diihibution  like  a  chattel  intereft. 

By  thefe  two  flatutes  the  title  of  common  occupancy  is  ut- 
terly extinct  and  aboliihed  :    though,  that   of  Jfeclul  occupan- 
cy, by    the   heir   at  law,    continues  to  this  day  ;    fuch  heir 
being   held  to  lucceed  to  the    ancestor's  efbte,  not  by  de- 
fcent,  for  then  he  mud  take  an  ellate  of  inheritance,  but  as  an 
occupant,   fpecially  marked  out  and  appointed  by  the  original 
grant.     The  doctrine  of  common  occupancy  may  however  be 
ufefully  remembered  on  the  following  account,   among  others  : 
that,  as  by  the  common  law  no  occupancy  could  be  of  incor- 
poreal hereditaments,  as  of  rents,  tithes,  advowfons,  commons, 
or  the  like  (f),   (becaufe,  with  reipect  to  them,   there  could 
be  no  actual  entry  made,  or  corporal  feifm  had  ;   and  there- 
fore by  the  death  of  the  grantee  -pur  aider  vie  a,  grant  of  fuch 
hereditaments  was  intirely  determined)  (g) :  fo  now,  I  appre- 
hend, notwithstanding  thefe  flatutes,  fuch  grant  would  be  de- 
termined likewife  ;    and  the  hereditaments  would  not  be  de- 
vifable,  nor   veft  in  the  executors,    nor  go  in  a  courfe  of  di- 
ftribution.     For  the  flatutes  muft  not  be  confirmed  fo  as   to 
create   any  new  erlate,    or  to   keep    that  alive  which  by  the 
common  law  was  determined,  and  thereby  to  defer  the  grant- 
or's reverfion  ;    but  merely  to  difpofe  of  an  ihtereft  in  jbeincr 
to  which  by  law  there   was  no  owner,    and  which  therefore 
was  left  open  to  the  liifr  occupant.     When  there  is  a  refidue 
■    left,  the  flatutes  give  it  to  the  executors,    6c,  inftead  of  the 
firft  occupant ;  but  they  will  not  create  a  rendue,   on  ptirpofe 
to  give  it  to  the  executors.      1  hey  only  meant  to  provide  an 
appointed  inftead   of  a   cafual,   a  certain  inftead  of  an  uncer- 
certain,  owner  of  lands  which  before  were  nobody's  ;    and 
thereby  to  fupply  this  cafus  omifjiis,    and  render  the    difpofi- 
tion  of  law  in  alt  refpe&s  intirely  uniform  :  this  being  the  on- 
ly inflance  wherein  a  title  to  a  real  eflate  could  ever  be  acqui- 
red by  occupancy. 

(f)  Co.Litt.  4x.  (g)  Va-agh.  20i. 
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This,  I  fay,  was  the  only  infbnce;  for  I  think  there  can 
be  no  other  cafe  deviled,  wherein  there  is  not  feme  owner  of 
the  land  appointed  by  the  law.  In  the  cafe  of  a  fole  corpo- 
ration, as  a  parfon  of  a  church,  when  he  dies  or  rehgns, 
thouo-h  there  is  no  acual  owner  of  the  land  till  a  fucceifor  be 
appointed,  yet  there  is  a  legal,  potential  ownerihip,  fabfifting 
in  contemplation  of  law ;  and  when  the  fucceifor  is  appointed, 
his  appointment  mall  have  aretrofpect  and  relation  backwards, 
fa  as  to  entitle  him  to  all  the  profits  from  the  inftant  that  the 
vacancy  commenced.  And,  in  all  other  inhhmces,  when  the 
the  tenant  dies  inteftate,  and  no  other  owner  of  the  lands  is 
to  be  found  in  the  common  courfe  of  defcents,  there  the  law 
vefes  an  ownerihip  in  the  king,  or  in  the  fubordinate  lord  of 
the  fee,  by  efcheat. 


So  alfoin  feme  cafes,  where  the  laws  of  other  nations  give 
a  rio-ht  by  occupancy,  as  in  lauds  newly  created,  by  the  riling 
of  an  ifiand  in  a  river,  or  by  the  alluvion  or  dereliction  of  the 
fea ;  in  thefe  inftances  the  law  of  England  affigns  them  an  im- 
mediate owner.  For  Bracton  tells  us  (h),  that  if  an  hland  a- 
rife  in  the  middle  of  a  river,  it  belongs  in  common  to  thofe  who 
have  lands  on  each  fide  thereof;  but  if  it  be  nearer  to  one 
bank  than  the  other,  it  belongs  only  to  him  who  is  proprietor 
of  the  neareft  more  :  which  is  agreeable  to,  and  probably  co- 
pied from,  the  civil  law  (i).  Yet  this  feems  only  to  be  reafon- 
able,  where  the  foil  of  the  river  is  equally  divided  between  the 
owners  of  the  oppoilte  Ihores :  for  if  the  whole  foil  is  the  free- 
hold of  any  one  man,  as  it  mull  be  whenever  a  feveral  filhery 
is  claimed  (k),  there  it  feems  juft  (and  io  is  the  ufual  practice) 
that  the  eyotts  or  little  iflands,  arifmg  in  any  part  of  the 
river,  ihall  be  the  property  of  him  who  cwneth  the  pifcary 
and  the  foil.  However,  in  cafe  a  new  iiland  rife  in  the 
feci,  though  the  civil  law  gives  it  to  the  firft  occupant  (1), 
yet    ours   chives   it   to    the    kincr    (m).       And    as     to    lands 

(1-0  /.  2.  c  2.  (1)  ln(l.  2.  I.  1 3. 

(1)  tuft.  2.  i.  22.  (m)  Bratft.  1+2.  c.  2.  CalL's  of  few- 

Ik;  Salk.  637.  ers.  22 

E  J  gained 
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gained  from  the  fea,  either  by  alluvion,  by  the  warning  up  of 
fand  and  earth,  fo  as  in  time  to  make  terra  fir  ma  ;  or  by  dere- 
Bel  ion,  as  when  the  fea  ihrinks  back  below  the  ufual  water- 
mark ;  in  thefe  cafes  the  law  is  held  to  be,  that  if  this  gain 
be  by  little  and  little,  by  fmall  and  imperceptible  degrees,  it 
ihali  co  to  the  owner  of  the  land  adjoining  (n).  For  de  mini- 
mis hen  curat  lex:  and,  beiides,  thefe  owners  being  often 
lofers  by  the  breaking  in  of  the  fea,  or  at  charges  to  keep  it 
out,  this  pofilble  gain  is  therefore  a  reciprocal  confideration 
for  fuch  poflibie  charge  or  lofs.  But,  if  the  alluvion  or  dere-r 
liction  be  fudden  and  confiderable,  in  this  cafe  it  belongs  to 
the  kinp-s:  for,  as  the  king  is  lord  of  the  fea,  and  fo  owner  of 
the  foil  while  it  is  covered  with  water,  it  is  but  reafonable  he^ 
mould  have  the  foil,  when  the  water  has  left  it  dry  (o).  So 
that  the  quantity  of  ground  gained,  and  the  time  during  which 
it  is  gained,  are  what  make  it  either  the  king's  or  the  fub- 
iecls  property.  In  the  fame  manner,  if  a  river,  running  be- 
tween too  lordihips,  by  degrees  gains  upon  the  one,  and  there- 
by leaves  the  other  dry  ;  the  owner  who  lofes  his  ground  thus 
imperceptibly  has  no  remedy  :  but  if  the  courfe  of  the  river  be 
changed  by  a  fudden  and  violent  flood,  or  other  hafty  means, 
and  thereby  a  man  lofes  his  ground,  he  fhall  have  what  the 
river  has  left  in  any  other  place,  as  a  recompence  for  this  fud- 
den lofs  (p).  And  this  law  of  alluvions  and  derelictions,  with 
regard  to  rivers,  is  nearly  the  fame  in  the  imperial  law  (q) ; 
from  whence  indeed  thofe  our  determinations  feem  to  have 
been  drawn  and  adopted  :  but  we  ourfelves,  as  iflanders, 
have  applied  them  to  marine  increafes  ;  and  hath  given  our  fo- 
vereign  the  prerogative  he  enjoys,  as  well  upon  the  particu- 
lar reafons  before-mentioned,  as  upon  this  other  general 
ground  of  prerogative,  which  was  formerly  remarked  (r), 
that  whatever  hath  no  other  owner  is  veiled  by  law  in  the 
king. 

(n)  2  Roll.  Abr.  170.  Dyer  326.  fq)  /«/?.  2.  1.  20,  21,  22,  23,  24. 

\o)  Callis.  24.  28.  \v)  See  Vol.  I.  p.  2S9. 

[  (p)  Callis,  2&. 
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Chapter   the    seventeenth. 
Of    TITLE   by   PRESCRIPTION 


Third  method  of  acquiring  real  property  by  purchafe  is 
that  by  prefcription  ;  as  when  a  man  can  fhew  no  other 
title  to  what  he  claims,  than  that  he,  and  thofe  under  whom  he 
claims,  have  immemorially  ufed  to  enjoy  it.  Concerning  cu- 
ftoms,  or  immemorial  ufages,  in  general,  with  the  feveral  re- 
quifites  and  rules  to  be  obferved,  in  order  to  prove,  their  ex- 
igence and  validity,  we  inquired  at  large  in  the  preceding 
part  of  theie  commentaries  (a).  At  prefent  therefore  I  fhall 
only,  firft,  diftinguilh  between  cuftom,  ftriclly  taken,  and  pre- 
fcription  ;  and  then  ihew,  what  fort  of  things  may  be  prefcri- 
bed  for. 

And,  firft,  the  diftin&ion  between  cuftom  and  prefcription 
is  this  ;  that  cuftom  is  properly  a  local  ufage,  and  not  annexed 
to  any  per/on  ;  fuch  as,  a  cuftom  in  the  manor  of  Dale,  that 
lands  mail  defcend  to  the  youngeft  fon  :  prefcription  is  merely  a 
perfonal  ufage  ;  as,  that  Sempronius,  and  his  anceftors,  or  thofe 
whofe  eftate  he  hath,  have  ufed  time  out  of  mind  to  have  fuch 
an  advantage  or  privilege  (b),  As  for  example :  if  there  be  a  u= 
fage  in  the  pariih  of  Dale,  that  all  the  inhabitants  of  that  pariih 
may  dance  on  a  certain  clofe,  at  all  times,  for  their  recreation ; 
(which  is  held(c)  to  be  a  lawful  ufage)  this  is  ftriclly  a  cuftom,  for 
it  is  applied  to  the  place  in  general,  and  not  to  any  particular 
perfons  :   but  if  the   tenant,  who  is  feifed   of  the   manor   of 

(a)  See  Vol.  I.  p.  75,  &c,  (b)  Co.  iittt.  1 1 3.  (c)  1  Lev.  1 75. 
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Dale  in  fee,  alleges  that  he  and  his  ancefcors,  or  all  thole 
whofe  eftate  he  hath  in  the  faid  manor,  have  ufed  time  out 
of  mind  to  have  common  of  pafture  in  fuch  a  clofe,  this  is 
properly  called  a  prefcription  ;  for  this  is  a  ufage  annexed  to 
the  perfjrt  of  the  owner  of  this  eftate.  All  prefcription  mud 
be  either  in  a  man  and  his  anceftors,  or  in  a  man  and  thofe 
whofe  eftate  he  hath  (d) ;  which  laft  is  called  prefcribing  in  a 
que  ej}aic.  And  formerly  a  man  might,  by  the  common  law, 
have  prefcribed  for  a  right  which  had  been  enjoyed  by  his  an- 
ceftors  or  predcceiTors  at  any  diftance  of  time,  though  his  or 
their  enjoyment  of  it  had  been  fufpended  (e)  for  an  indefinite 
feries  of  years.  But  by  the  ftatute  of  limitations,  32  Hen. 
VIII.  c.  2.  it  is  enacted,  that  no  perfon  mall  make  any  pre- 
fcription by  the  feifm  or  poflefllon  of  his  anceftor  or  predecef- 
for,  unlefs  fuch  feifm  or  poOTeffion  hath  been  within  threefcore 
years  next  before  fuch  prefcription  made  (f ). 

Sf.co.ndly,  as  to  the  feverai  fpecies  of  things  which  may, 
or  may  not,  be  prefcribed  for :  we  may  in  the  rirft  place,  oh* 
ferve,  that  nothing  but  incorporeal  hereditaments  can  be  claim- 
ed by  prefcription ;  as  aright  of  way,  a  common,  &c ;  but 
that  no  prefcription  can  give  a  title  to  lands,  and  other  corpo- 
real fubitances,  of  which  more  certain  evidence  may  be  had  (g). 
For  no  man  can  be  faid  to  prefcribe,  that  he  and  his  anceftor s 
have  immemorially  ufed  to  hold  the  caitie  of  Arundel :  for  this 
is  clearly  another  fort  of  title  ;  a  title  by  corporal  feifm  and 
inheritance,  which  is  more  permanent,  and  therefore  more 
capable  cf  proof,  than  that  of  prefcription.  But,  as  to  a  right 
of  way,  a  common,  or  the  like,  a  man  may  be  allowed  to  pre- 
fcribe ;  for  of  thefe  there  is  no  corporal  feiiln,  the  enjoyment 
will  be  frequently  by  intervals,  and  therefore  the  right  to  enjoy 
them  can  depend  on  nothing  elfe  but  immemorial  ufag;e. 
2.  A  prefcription  .mud  always  be  laid  in  him  that  is  tenant 

(d)  4  Hep.  p,3.  3.)  fo  called,  becanfe  a  roan,  tliat 

(e)  Co.  Litt.  it 3-  gains  a  title  by  prefcription,  may 

(f)  This  title,  of  prefcription,  was     be  laid  nfu  rem  cape-re* 

well   known  in  the  Roman  law  by         fg)  Dr.  &  St,  dial.  J.  c  8.  Finch, 
the  name   of  uju  capie  ;   (Ff.  41.  3.     133. 
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of  the  fee.  A  tenant  for  life,  for  years,  at  will,  or  a  copy- 
holder, cannot  prefcribe,  by  reaion  of  the  imhecillity  of  their 
cftate  (h).  For,  as  prefcription  is  ufage  beyond  time  of.  me- 
mory, it  is  abiurd  that  they  mould  pretend  to  prefcribe,  whofe 
efcates  commenced  within  the  remembrance  of  man.  And 
therefore  the  copyholder  mud  prefcribe  under  cover  of  his 
lord's  efcate,  and  the  tenant  for  life  under  cover  of  the  te- 
nant in  fee-ilmple.  As,  if  tenant  for  life  of  a  manor  would 
prefcribe  for  a  right  of  common  as  appurtenant  to  the  fame, 
he  mud  prefcribe  under  cover  of  the  tenant  in  fee-ilmple;  and 
muft  plead,  that  John  Stiles  and  his  anceftors  had  immemorial- 
ly  ufed  to  have  this  right  of  common,  appurtenant  to  the 
faid  manor,  and  that  John  Stiles  demifed  the  faid  manor,  with 
its  appurtenances,  to  him  the  faid  tenant  for  life.  3.  A  pre- 
fcription cannot  be  for  a  thing  which  cannot  be  raifed  by 
grant.  For  the  law  allows  prefcription  only  in  fnpply  of  the 
lofs  of  a  grant,  and  therefore  every  prefcription  prefuppofes 
a  grant  to  have  exiited.  Thus  a  lord  of  a  manor  cannot  pre- 
fcribe to  raife  a  tax  or  toll  upon  ftrangers  ;  for,  as  fuch  claim 
could  never  have  been  good  by  any  grant,  it  lhall  not  be  o-ood 
by  prefcription  (i).  4.  A  fourth  rule  is,  that  what  is  to  arife 
by  "matter  of  record  cannot  be  prefcribed  for,  but  muft  be 
claimed  by  grant,  entered  on  record  :  fuch  as,  for  inftance, 
the  royal  franchifes  of  deodands,  felons'  goods,  and  the  like. 
Thefe,  not  being  forfeited  till  the  matter  on  which  thev 
arife  is  found  by  the  inquifition  of  a  jury,  and  fo  made  a 
matter  of  record,  the  forfeiture  itfelf  cannot  be  claimed  by 
any  inferior  title.  But  the  franchifes  of  treafure-trove, 
waifs,  eftrays,  and  the  like,  may  be  claimed  by  prefcrip* 
tion  ;  for  they  arife  from  private  contingencies,  and  not  from 
any  matter  of  record  (k).  5.  Among  things  incorporeal, 
which  may  be  claimed  by  prefcription,  a  diO.inclion  muft 
be  made  with  regard  to  the  manner  of  prescribing  ;  that  is, 
whether  a  man  mall  prefcribe  in  a  que  erate,  or'  in  him! 
felf  and  his  anceftors.  For,  if  a  man  prefcribes  in  a  que 
efiate,  (that  is,  in  himfelf  and  thole  whofe  eftate  he  holds) 

(h)  1  Rep.  p,  32.  (i)  1  ventr.  387,  ■      (k)  Co.  Lite  114. 

nothing 
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nothing  is  claimable  by  this  prefcription,  but  fuch  things  as  are 
incident,  appendant,  or  apurtenant  to  lands ;  for  it  would  be 
abfurd  to  claim  any  thing  as  the  conference,  or  appendix,  of 
an  eftate,  with  which  the  thing  claimed  has  no  connexion  :  but 
if  he  prefcribes  in  himfelf  and  his  anceftors,   he  may  prefcribe 
for  any  thing  whatfoever  that  lies  in  grant  ;  not   only  things 
that  are  appurtenant,   but   alfo   fuch    as  may  be  in  grofs  (1). 
Therefore  a  man  may  prefcribe,    that  he,  and  thofe  whofe  e- 
ftate  he  hath  in  the  manor  of  Dale,  have  ufed  to  hold  the  ad- 
vowfon  of  Dale,  as  appendant  to  that  manor  :  but,  if  the  ad- 
vowfon  be  a  diftinct  inheritance,    and  not  appendant,  then  he 
can  only  prefcribe  in  his  anceftors.     So   alfo  a  man  may  pre- 
fcribe in  a  que  ejtate  for  a   common  appurtenant  to  a  manor  ; 
but,  if  he  would  prefcribe  for  a  common  In  grofs,  he  muft  pre- 
fcribe in  himfelf  and  his  anceftors.     6.  Laftly,   we   may   ob- 
ferve,  that  eftates  gained  by  prefcription  are  not,    of  courfe, 
defcendible  to  the  heirs  general,   like  other  purchafed  eftates, 
but  are  an  exception  to  the  rule.     For,   properly  fpeaking, 
the  prefcription  is  rather  to  be  confidered  as  an  evidence  of  a 
former  acquifition,  than  as  an  acquilition  de  novo  :  and  there- 
fore, if  a  man  prefcribes  for  a  right  of  way  in  himfelf  and  his 
anceftors,  it  will  defcend  only  to  the  blood  of  that  line  of  an- 
ceflors in  whom  he  fo  prefcribes  ;  the  prefcription  in  this  cafe 
being  indeed  a  fpecies  of  defcent.     But,  if  he  prefcribes  for  it 
in  a  que  eftate,  it  will  follow  the  nature  of  that  eftate  in  which 
the  prefcription  is  laid,  and  be  inheritable  in  the  fame  manner, 
whether  that  were  acquired  by  defcent  or  purchafe  :  for  every 
acceflbry  followeth  the  nature  of  its  principal, 

(!)  Litt.  §.  183.  Finch.  L.  104. 
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Chapter  the  eighteenth. 
Of  TITLE  by  FORFEITURE, 


FORFEITURE  is  a  punifliment  annexed  bylaw  to 
fome  illegal  act,  or  negligence,  in  the  owner  of  lands, 
tenements,  or  hereditaments  ;  whereby  he  lofes  all  his  interest 
therein,  and  they  go  to  the  party  injured,  as  a  recompence  for 
the  wrong  which  either  he  alone,  or  the  public  together  with 
himfelf,  hath  fuftained. 

Lands,  tenements,  and  hereditaments,  may  be  forfeited  in 
various  degrees  and  by  various  means:  1.  By  crimes  and  mif- 
demefnors.  2.  By  alienation  contrary  to  law.  3.  By  non-pre- 
fentation  to  a  benefice,  when  the  forfeiture  is  denominated  a 
lapfe.  4.  By  fimony.  5.  By  non-performance  of  conditions. 
6.  By  wafte.  7.  By  breach  of  copyhold  cuitoms.  8.  By 
bankruptcy. 

I.  The  foundation  and  juilice  of  forfeitures  for  crimes  and 
mifdemefnors,  and  the  feveral  degrees  of  thofe  forfeitures, 
proportioned  to  the  feveral  offences,  'have  been  hinted  at 
in  the  preceding  volume  (a)  ;  but  will  be  more  properly 
confidered,  and  more  at  large,  in  the  fourth  book  of  thefe 
commentaries.  At  prefent  I  mall  only  obferve  in  general, 
that  the  offences  which  induce  a  forfeiture  of  lands  and  te- 
nements to  the  crown  are  principally  the  following  fix  ; 
?.  Treafon.     2.  Felony.     3.  Mifprifion  of  treafon.    4.  Prae- 

(a)  Vol.  I.  pag.  289, 

munire. 
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munire.  5.  Drawing  a  weapon  on  a  judge,  or  finking  any 
one  in  the  prefence  of  the  king's  principal  courts  of  jiutice. 
6.  Popiih  recufancy,  or  non-obfervance  of  certain  laws  enact- 
ed, injreftraint  of  papiils.  But  at  what  time  they  federally 
commence;  how  far  they  extend,  and  how  long  they  endure 
will  with  greater  propriety  be  referved  as  the  objeA  of  our 
futu r e  in  quir ie s . 

II.  Lands  and  tenements  may  be  forfeited  by  alienation, 
or  conveying  them  to  another,  contrary  to  law.  This  is  either 
alienation  in  mortmain,  alienation  to  an  alien,  or  alienation  by 
f articular  tenants;  in  the  two  former  of  which  cafes  the  forfei- 
ture arifes  from  the  incapacity  of  the  alienee  to  take,  in  the 
latter  from  the  incapacity  of  the  alienor  to  grant. 

1.  Alienation  in  mortmain,  in  morlua  wanu,  is  an  aliena- 
tion of  lands  or  tenements  to  any  corporation,  fole  or  aggre- 
gate, ecclefiaftical  or  temporal.  But  thefe  purchafes  have 
been  chiefly  made  by  religious  honfes,  in  confequence  where- 
of the  lands  became  perpetually  inherent  in  one  dead  hand, 
this  hath  occafioned  the  general  appellation  of  mortmain  to 
be  applied  to  fuch  alienations  (b),  and  the  religious  houfes 
themfelves  to  be  principally  confidered  in  forming  the  flatutes 
of  mortmain  :  in  deducing  the  hiilory  of  which  flatutes,  it  will 
be  matter  of  curiofity  to  obferve  the  great  addrefs  and  fubtil 
contrivance  of  the  eecleiiaitics  in  eluding  from  time  to  time 
the  laws  in  being,'  and  the  zeal  with  which  fucceflive  parlia- 
ments have  puriued  them  through  all  their  fineries  ;  how  new 
remedies  were  Hill  the  parents  of  new  evafions  ;  till  the  legi- 
flature  at  laft,  though  with  difficulty,  hath  obtained  a  deciuVe. 
victory. 

5^  the  common  law  any  man  might    diioofe   of  his  lands  - 
to   any  other  private  man  at  his  own  difcretion,    efpecially 
when  the  feodal   reflraints   of  alienation   were  worn   away. 
Yet  in  confequence  of  thefe  it  always  was,    and  is  ftill,  ne- 
cefTary  (c),    for  corporations  to  have   a  licence   of  mortmain 

(b)  See  Vol.  I.  pag,  4&7-  (c)  £•  N*  E'  I.2Ii 
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from  the  crown,  to  enable  them  to  purchafe  lands  :  for  as 
the  king  is  the  ultimate  lord  of  every  fee,  he  ought  not,  un- 
lefs  by  his  own  confent,  to  lofe  his  privilege  of  efcheats  and 
other  feodal  profits,  by  the  veiling  of  land  in  tenants  that  can 
never  be  attainted  or  die.  And  fucfi  licences  of  mortmain 
feem  to  have  been  neceilary  among  the  Saxons,  about  frxty 
years  before  the  Norman  conquer!  (d).  But,  beiides  this  ge- 
neral licence  from  the  king,  as  lord  paramount  of  the  kingdom, 
it  was  alfo  requifrte,  whenever  there  was  a  mefrie  or  inter- 
mediate lord  between  the  king  and  the  alienor,  to  obtain  his  li- 
cence alfo  (upon  the  fame  feodal  principles)  for  the  alienation 
of  the  fpecific  land.  And  if  no  fuch  licence  was  obtained,  the 
king  or  other  lord  might  refpe&ively  enter  on  the  lands  fo  ali- 
ened in  mortmain,  as  a  forfeiture.'  The  neceihty  of  this  li- 
cence from  the  crown  was  acknowledged  by  the  constitutions 
of  Clarendon  (e),  in  refped  of  advowfons,  which  the  monks 
always  greatly  coveted,  as  being  the  groundwork  of  fubfequent 
appropriations  (f).  Yet  fuch  were  the  influence  and  ingenui- 
ty of  the  clergy,  that  (notwithstanding  this  fundamental  prin- 
ciple) we  find  that  the  largest  and  most  confiderable  dotations 
of  religious  houfes  happened  within  lefs  than  two  centuries  af- 
ter the  conquest.  And  (when  a  licence  could  not  be  obtained) 
their  contrivance  feems  to  have  been  this :  that,  as  the  forfei- 
ture for  fuch  alienation  accrued  in  the  firft  place  to  the  imme- 
diate lord  of  the  fee,  the  tenant  who  meant  to  alienate  firft 
conveyed  his  lands  to  the  religious  houfe,  and  instantly  took 
them  back  again,  to  hold  as  tenant  to  the  monastery  ;  which 
kind  of  instantaneous  feifm  was  probably  held  not  to  occa- 
sion any  forfeiture  :  and  then,  by  pretext  of  fome  other  for- 
feiture, furrender,  or  efcheat,  the  fociety  entered  into  thofs 
.lands  in  right  of  fuch  their  newly  acquired  (igniorv,  as  immedi- 
ate lords  of  the  fee.  But,  when  thefe  dotations  began  to 
grow  numerous,  it  was  obferved  that  the  feodal  Services,  or- 
dained for  the  defence  of  the  kingdom,  were  every  day  vl- 
fibly  withdrawn  ;  that  the  circulation  of  landed  property 
from  man  to  man  began  to   stagnate  ;    and   that    the   lords 

(<!}  Selden.  Jan.  Angl.  1.  2.  §.  45.     afenfit  si  conftnfant  ipftus.  c.  2.  A.  D. 
tfe)  Ecckjiae  dc  fcudo  domini  regis     1164. 
fiOH^ojpunt  inferfetuum  dart,  abfaue        (f)  See  Vol.  I.  pag.  373. 
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were  curtailed  of  the  fruits  of  their  figniories,  their  efcheats, 
wardihips,  reliefs,  and  the  like  :  and  therefore,  in  order  to  pre- 
vent this,  it  was  ordained  by  the  fecond  of  king  Henry  IIPs 
great  charters  (gj,  and  afterwards  by  that  printed  in  our  com- 
mon ftatute-books,  that  all  fuch  attempts  mould  be  void,  and 
the  land  forfeited  to  the  lord  of  the  fee  (h). 

But,  as  this  prohibition  extended  only  to  religious  houfes, 
biihops  and  other  fole  corporations  were  not  included  therein ; 
and  the  aggregate  ecclefiaftical  bodies  (who,  fir  Edward  Coke 
obferves  (i),  in  this  were  to  be  commended,  that  they  ever 
had  of  their  counfelthe  belt  learned  men  that  they  could  get) 
found  many  means  to  creep  out  of  this  ftatute,  by  buying  in 
lands  that  were  bona  fide,  holden  of  themfelves  as  lords  of  the 
fee,  and  thereby  evading  the  forfeiture ;  or  by  taking  long 
leafes  for  years,  which  firft  introduced  thofe  exteniive  terms, 
for  a  thoufand  or  more  years,  which  are  now  fo  frequent  in 
conveyances.  This  produced  the  ftatute  de  religions,  7  Edw.  I ; 
which  provided,  that  no  perfony  religious  or  other  whatsoever, 
mould  buy,  or  fell,  or  receive,  under  pretence  of  a  gift,  or 
term  of  years,  or  any  other  title  whatfoever,  or  mould  by  any 
art  or  ingenuity  appropriate  to  himfelf,  any  lands  or  tene- 
ments in  mortmain  ;  upon  pain  that  the  immediate  lord  of  the 
fee,  or,  in  his  default  for  one  year,  the  lords  paramount, 
and,  in  default  of  all  of  them,  the  king  might  enter  thereon 
as  a  forfeiture. 

This  feemed  to  be  a  Sufficient  fecurity  againft  all  aliena- 
tions in  mortmain:  but  as  thefe  ftatutes  extended  only  to 
gifts  and  conveyances  between  the  parties,  the  religious 
houfes  now  began  to  fet  up  a  fictitious  title  to  the  land, 
which  it  was  intended  they  mould  have,  and  to  bring  an  ac- 

(g)  A.  D.  1 21 7.  cap.  43.  edit.  Oxon.  pit  tenendum  :  ft  quis  out  em  de  caetero 

(h)  Nou  licet  alicui  de  c.ietcro  dare  terrain  ftiam  domui  religixifae  ficdede- 

terram  fuam  alicui  domui  religiofae,  rit,  et  Juper  hot -  cenvincatuf,   douum 

it  a  quod  illam  refumat   tenendum  de  fuum  penitus  caffetur,  et  terra  i/l.i  do- 

eadem  dome  ;  nee  lice  at  alicui  domui  minofu'o  iliius  feodi  incitrr'iatur.  Mag. 

religiofae  terrain  alicujus  fie  accipere.  Cart.  <).  Hen.  III.  c.  56, 

quod  tr.idai  ilium  ei  a  auo  tpfum  recu-  (i)  2  Inft-  75* 
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tion  to  recover  it  againft  the  tenant ;  who,   by  fraud  and  col- 
lufion,  made  no  defence,  and  thereby  judgment  was  given  for 
the  religious  houfe,  which  then  recovered  the  land  by  fentence 
of  law  upon  a  fuppofed  prior  title.     And  thus  they  bad  the 
honour  of  inventing   thofe  fictitious   adjudications    of  right, 
which  are  fince  become  the  great  aflurance  of  the  kingdom, 
under  the  name  of  common  recoveries.     But  upon  this  the  fta- 
tute  of  Weftminfter  the  fecond,    13  Edw.  I.  c.  32.  enacted, 
that  in  fuch  cafes  a  jury  lhail  try  the  true  right  of  the  de- 
mandants or  plaintiffs  to  the  land,  and  if  the  religious  houfe  or 
corporation  be  found  to  have  it,  they  ihall  null  recover  feifin  ; 
otherwife  it  mall  be  forfeited  to  the  immediate  lord  of  the  fee, 
or  elfe  to  the  next  lord,  and  finally  to  the  king,  upon  the  im- 
mediate or  other  lord's  default.     And  the  like  provifion  was 
made  by  the  fucceeding  chapter  (k),  in  cafe  the  tenants  fet  up 
croffes  upon  their  lands  (the  badges  of  knights  templars  and 
hofpitallers)  in  order  to  protect  them  from  the  feodal  demands 
of  their  lords,  by  virtue  of  the  privileges  of  thofe  religious 
and  military  orders.    And  fo  careful  was  this  provident  prince 
to  prevent  any  future  evafions,   that  when  the  ftatute  of  quia 
emptores,   18  Edw.  I.  abolifhed  all  fub-infeudations,  and  gave 
liberty  for  all  men  to  alienate  their  lands  to  be  holden  of  the 
next  immediate  lord  (1),    a  provifo  was  inferted  (m),  that  this 
ihould  not  extend  to  authorize  any  kind  of  alienation  in  mort- 
main.    And  when  afterwards  the  method  of  obtaining  the 
king's  licence  by  a  writ  of  ad  quod  damnum  was  marked  out,  by 
the  ftatute  27  Edw.  I.  ft.  2.   it  was  farther  provided  by  fta- 
tute 34  Edw.  I.  ft.  3.  that  no  fuch  licence  ihould  be  effectual, 
without  the  confent  of  the  mefne  or  intermediate  lords. 

Yet  ftill  it  was  found  difficult  to  fet  bounds  to  ecclefi- 
aftical  ingenuity :  for  when  they  were  driven  out  of  all  their 
former  holds,  they  devifed  a  new  method  of  conveyance,  by 
which  the  lands  were  granted,  not  to  themfelves  directly, 
but  to  nominal  feoffees  to  the  ufe  of  the  religious  houfes  ;  thus 
diftinguiihing  between  the  pojfejfion  and  the  ufe,  and  receiving 

(k)  cap.  33.  (1)  3  Inft.  501.  (m)  jaf.  3. 

the 
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the  actual  profits,  while  the  feifin  of  the  land  remained  in  the 
nominal  feoffee  :  who  was  held  by  the  courts  of  equity  (thed 
under  the  direction  of  the  clergy)  to  be  found  in  conscience 
to  account  to  his  cejiuy  que  ufe  for  the  rents  and  emoluments 
of  the  eftate.  And  it  is  to  thefe  inventions  that  our  practr- 
fers  are  indebted  for  the  introduction  of  ufes  and  trufts,  the 
foundation  of  modern  conveyancing.  But,  unfortunately 
for  the  inventors  themfelves,  they  did  not  long  enjoy  the  ad- 
vantage of  their  new  device,  for  the  ftatute  15  Rich.  II.  c, 
5.  enacts,  that  the  lands  which  had  been  fo  purchafed  to  ufes 
fhould  be  amortifed  by  the  licence  from  the  crown,  or  elfe  be 
fold  to  private  perfons;'  and  that,  for  the  future,  ufes  fhali 
be  fubject  to  the  ftatutes  of  mortmain,  and  forfeitable  like 
the  lands  themfelves.  And  whereas  the  ftatute  s  had  been 
eluded  by  pur  chafing  large  tracts  of  land,  adjoining  to  churches,, 
and  confecrating  them  by  the  name  of  church-yards,  fitch  fub- 
tile  imagination  is  alfo  declared  to  be  within  the  compafs  of 
the  ftatutes  of  mortmain.  And  civil  or  lay  corporations, 
as  well  as  ecclefiaftical,  are  alfo  declared  to  be  within  the 
ihifchief,  and  of  cdliffe  within  the  remedy  provided  by  thofe 
falutary  laws.  And,  laftly,  as  during  the  times  of  popery 
lands  were  frequently  given  to  fuperftitious  ufes,  though  not 
to  any  corporate  bodies;  or  were  made  liable  in  the  hands  of 
heirs  and  devifees  to  the  charge  of  obits,  channteries,  and 
the  like,  which  were  equally  pernicious  in  a  well  governed,  ftate 
as  actual  alienations  in  mortmain ;  therefore,  at  the  dawn  of 
the  reformation,  the  ftatute  23  Hen.  VIII.  c.  1©.  declares, 
that  all  future  grants  of  lands  for  any  of  the  purpofes  afore- 
faid,  if  granted  for  any  longer  term  than  twenty  years,  fhali 
be  void. 

But,  during  all  this  time,  it  was  m  the  power  of  the 
crown,  by  granting  a  licence  of  mortmain,  to  remit  the  for- 
feiture, fo  far  as  related  to  its  own  rights  ;  and  to  enable  any 
fpiritual  or  other  corporation  to  purchafe  and  held  any  lands 
or  tenements  in  perpetuity  :  which  prerogative,  is  declared 
and  confirmed  by  the  ftatute  18  EcUv.  III.  ft.  3.  c.  3.  But, 
as  doubts  were  conceived  at  the  time  of  the  revolution  how- 
far  fuch  licence  was  valid  (n),  fuiee  the  king  had  no  power 

(n)  2  Hawk.  F.C  391. 
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to  difpenfe  with  the  ftatutes  of  mortmain  by  a  claufe  of  ??o?i 
bbftante  (o),  which  was  the  ufual  courfe^  though  it  feems  to 
have  been  unneceffary  (p),  and  as,  by  the  gradual  dedenfion 
of  mefne  figniories  through  the  long  operation  .of  the  ftatute 
of  quia  emptores,  the  rights  of  intermediate  lords  were  redu- 
ced to  a  very  fmall  compafs  ;  it  was  therefore  provided  by  the 
ftatute  7  &  8  Will.  III.  c  37.  that  the  crown  for  the  future 
at  its  own  difcretion  may  grant  licences  to  aliene  or  take  in 
mortmain,  of  whomfoever  the  tenements  may  be  hoklen. 

After  the  diflblution  of  monafteries  under  Henry  VIIIj 
though  the  policy  of  the  next  popiih  fucceflbr  affected  to  grant 
a  fecurity  to  the  pofTeffors  of  abbey  lands,  yet,  in  Order  to  re- 
gain fo  much  of  them  as  either  the  zeal  or  timidity  of  their" 
owners  might  induce  them  to  part  with,  the  ftatutes  of  mort- 
main were  fufpended  for  twenty  years  by  the  ftatute  of  1  &  2 
P.  &  M.  c.  8.  and,  during  that  time,  any  lands  or  tenements 
were  allowed  to  be  granted  to  any  fpiritual  corporation  with- 
out any  licence  whatfoever.  And,  long  afterwards,  for  a 
much  better  purpofe,  the  augmentation  of  poor  livings,  it  was 
enacted  by  the  ftatute  17 Car.  II.  c.  3.  that  appropriators  may 
annex  the  great  tithes  to  the  vicarages;  and  that  all  benefices 
under  100/.  per  amium  may  be  augmented  by  the  purchafe  of 
lands,,  without  licence  of  mortmain,  in  either  cafe  :  and  the  like 
proviilon  hath  been  fmce  made,  in  favour  of  the  governors  of 
queen  Anne's  bounty  (,q).  It  hath  alfo  been  held  (r),  that 
the  ftatute  23  Hen.  VIII  *  before-mentioned  did  not  extend  to 
any  thing  but  fv.per/Hilous  ufes;  and  that  therefore  a  man 
may  give  lands  for  the  maintenance  of  a  fchool,  ail  hofpi- 
tal,  or  any  other  charitable  uies.  But  as  it  was  apprehended 
from  recent  experience,  that  perfons  on  their  deathbeds 
mio-ht  make  larre  and  improvident  difpofitions  even  for 
thefe  good  purpofes,  and  defeat  the  political  ends  of  the 
ftatutes  of  mortmain  ;  it  is  therefore  enacted  by  the  ftatute 
9  Geo.  IT.    ch.  36.   that    no  lands  or  tenements,   or  money 

fe)  Stat;  t.  W.  &  M.  ft.  2.  c.  2.  fq)  Stat.  2,  &.  p  Ann.  c  %U 

(pj  Co.  Lift-  99,  (r)  I  Rep  24. 
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to  be  laid  out  thereon,  fhall  be  given  for  or  charged  with 
any  charitable  uies  whatfoever,  uniefs  by  deed  indented,  ex- 
ecuted in  the  prefence  of  two  witneiles,  twelve  calendar 
months  before  the  death  of  the  donor,  and  enrolled  in  the 
court  of  chancery  within  fix  months  after  its  execution,  (ex- 
cept flocks  in  the  public  funds,  which  may  be  transferred  with- 
in fix  months  previous  to  the  donor's  death)  and  uniefs  fuch 
gift  be  made  to  take  effect  immediately,  and  be  without  power 
of  revocation:  and  that  all  other  gifts  mall  be  void.  The 
two  univeriities,  their  colleges,  and  the  fcholars  upon  the 
foundation  of  the  colleges  of  Eton,  Winchefler,  and  Weffmin- 
fter,  are  excepted  out  of  this  act :  but  fuch  exemption  was 
granted  with  this  provifo,  that  no  college  ihall  be  at  liberty 
to  purchafe  more  advowforts,  than  are  equal  in  number  to 
one  moiety  of  the  fellows  or  Undents,  upon  the  refpective 
foundations. 

2.  Secondly,  alienation  to  an  alien  is  alfo  a  caufe  of  for- 
feiture to  the  crown  of  the  lands  fo  alienated,  not  only  on  ac- 
count of  his  incapacity  to  hold  them,,  which  occadons  him  to 
be  paused  by  in  defcents  of  lands  (s),  but  like  wife  on  account 
of  his  prefumption  in  attempting,  by  an  acl  of  his  own,  to 
acquire  any  real  property ;  as  was  obferved  in  the  preceding 
volume  (t). 

3.  Lastly,  alienations  by  particular  tenants,  when  they  are 
greater  than  the  law  entitles  them  to  make,  and  devefl  the  re- 
•mainder  or  rev'erfion  (v),  are  alfo  forfeitures  to  him  whofe  right 
is  attacked  thereby .  As,  if  tenant  for  his  own  life  alienes  by  fe- 
offment or  fine  for  the  life  of  another,  or  irifail,  or  in  fee ;  thefe 
being  eftates,  which  either  muff  or  may  laft  longer  than  his  own, 
the  creating  them  is  not  only  beyond  his  power,  and  inconiiJlent 
with  the  nature  of  his  interefl,  but  is  alfo  a  forfeiture  of  his  own 
particular  eftate  tohiin  in  remainder  or  reverilon  (n) .  For  which 
there  feeriis  to  be  two  reafons.  Firit,  became  fuch  aliena- 
tion, amounts  to  a  renunciation  of  the  feodal  connexion  and 
dependence  ;    it  implies  a  refufal  to  perform  the   due   ren- 

(s)  See  pag.  24c,  253.  (v)  Go.-  Litt.  251. 

(tj  Book  I>  da..  10.  fflQ  Litt.  §.  415. 
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Hers  and  fervices  to  the  lord  of  the  fee,  of  which  fealty  is 
constantly  one;  and  it  tends  in  its  confequences  to  defeat  and 
deveft  the  remainder  or  reveriion  expectant :  as  therefore  that 
is  put  in  jeopardy,  by  fuch  act  of  the  particular  tenant,  it  is 
but  juft,  that  upon  difcovery,  the  particular  eftate  mould  be* 
forfeited  and  taken  from  him,  who  has  ihewn  fo  manifeft  an 
inclination  to  make  an  improper  ufe  of  it.  The  ether  reafon 
is,  becauie  the  particular  tenant,  by  granting  a  larger  eftate 
than  his  own,  has  by  his  own  act  determined  and  put  an  entire 
end  to  his  own  original  intereft ;  and  on  fuch  determination 
the  next  taker  is  intitled  to  enter  regularly,  as  in  his  remain- 
der or  reverfion.  The  fame  law,  which  is  thus  laid  dowri 
with  regard  to  tenants  for  life,  holds  alfo  with  refpect  to  all 
tenants  of  the  mere  freehold,  or  of  chattel  ihterefts  ;  hut  if 
tenants  in  tail  alienes  in  fee,  this  is  no  immediate  forfe  ture  to 
the  remainder-man,  but  a  mere  difcontlnuance  (as  it  is  called) 
(w)  of  the  eftate -tail,  which  the  iiTuemay  afterwards  avoid  by 
due  courfe  of  law  (x) :  for  he  in  remainder  or  reverfion,  hath 
only  a  very  remote  and  barely  poffible  intereft  therein,  until 
the  iffue  in  tail  is  extinct.  But,  in  cafe  of  fuch  forfeitures  by 
particular  tenants,  all  legal  eftates  by  them  before  created, 
as  if  tenant  for  twenty  years  grants  a  leafe  for  fifteen,  and  all 
charges  by  him  lawfully  made  on  the  lands,  iliall  be  good  and 
available  in  law  (y).  For  the  law  will  not  hurt  an  innocent 
lelTee  for  the  fault  of  his  leffdr  ;  nor  permit  the  leiTor,  after 
He  has  granted  a  good  and  lawful  eftate,  by  his  own  act  to  a- 
void  it,    and  defeat  the  intereft  which  he  himfelf  has  created. 

Equivalent,  both  in  its  nature  and  its  confequences,- 
to  an  illegal  alienation  by  the  particular  tenant,  is  the  civil 
crime  of  dlfclahmr ;  as  where  a  tenant,  who  holds  of  any 
lord,  neglects  to  render  him  the  due  fervices,  and,  upon  art 
action  brought  to  recover  them,  difclaims  to  hold  of  his 
lord.  Which  difclaimer  of  tenure  in  any  "court  of  record 
is  a  forfeiture  of  the  lands  to  the  lord  (z),  upon  reaibns  moll: 

(w)  See  Boole  IJT.      %  (v)  Co.  Litt.  233. 

(r.)  I .:tt.  f  595,  6,  7.  £z)  Fineli,    270;  271. 
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apparently  feodal.  And  fo  likewife,  if  in  any  court  of  record 
the  particular  tenant  does  any  act.  which  amounts  to  a  virtual 
difclaimer  ;  if  he  claims  any  greater  eftate  than  was  granted 
him  at  the  firfl  infeodation,  or  takes  upon  himfelf  thofe  rights 
\vhich  belong  only  to  tenants  of  a  fuperior  clafs  (a)  ;  if  he  af- 
firms the  reverfion-  to  be  in  a  ftranger,  by  accepting  his  fine, 
attorning  as  his  tenant,  colluilve  pleading,  and  the  like  (b)  ; 
fuch  miibehaviour  amounts  to  a  forfeiture  of  his  particular 
eftate. 

III.  Lapse  is  a  fpecies  of  forfeiture,  whereby  the  right  of 
prefentation  to  a  church  accrues  to  the  ordinary  by  neglect  of 
the  patron  to  prefent,  to  the  metropolitan  by  neglect  of  the 
ordinary,  and  to  the  king  by  neglect  of  the  metropolitan. 
For  it  being  for  the  intereit  of  religion,  and  the  good  of  the 
public,  that  the  church  mould  be  provided  with  an  ornciating 
minifter,  the  law  has  therefore  given  this  right  of  lapfe,  in 
order  to  quicken  the  patron;  who  might  otherwife,  by  fufFer- 
ing  the  church  to  remain  vacant,  avoid  paying  his  ecclefiaiti- 
cal  dues,  and  frustrate  the  pious  intentions  of  his  anceftors. 
This  right  of  lapfe  was  firfl  eflablilhed  about  the  time  (though 
not  by  the  authority)  (c)  of  the  council  of  Lateran  (d),  which 
Was  in  the  reign  of  our  Henry  the  fecond,  when  the  biihops 
firft  began  to  exercife  univerfally  the  right  of  inftitution  to 
churches  (e)»  And  therefore  where  there  is  no  right  of  in- 
ftitution,  there  is  no  right  of  lapfe  :  fo  that  no  donative  can- 
lapfe  to  the  ordinary  (f),  nnlefs  it  hath  been  augmented  by 
the  queen's  bounty  (g).  But  no  right  of  lapfe  can  accrue, 
when  the  original  prefentation  is  in  the  crown  (h). 

The  term,  in  which  the  title  to  prefent  by.  lapfe  accrues 
from  the  one  to  the  other  fucceffively,  is  fix  calendar 
months  (i)  ;  (following  in  this  cafe  the  computation  of  the 
cliurch,  and  not  the  uiual  one  of  the  common  law)    and  this 

(a)  Co.  Ljtt.  252.  (f)  Bro.Air.  tit.Qunr.  Imped.  1-2,1. 

(b)  Ibid  253.  Cro.  Jac  518. 

(c)  2  Roll.  Abr.  336.  pi.  io.-  fg)  Stat.  1  Geo.  I.  ft.  2.  c  10. 

(d)  Braclon.  /.  4.  tr.  2.  c  3.  (h)  Stat.  1 7Edw.  II.  c  8.  2  Inft.  273* 
(©)  See  p.  23.  (!)  6  Rep.  62.  Regiftr.  42. 
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excluiive  of  the  day  of  the  avoidance  (k).  But,  if  the  bifhop 
be  both  patron  and  ordinary,  he  fhall  not  have  a  double  time 
allowed  him  to  collate  in  (1)  :  for  the  forfeiture  accrues  by 
law,  whenever  the  negligence  has  continued  fix  months  in  the 
fame  perfon.  And  alfo,  if  the  biihop  doth  not  collate  his 
own  clerk  immediately  to  the  living,  and  the  patron  prefents, 
thouo-h  after  the  fix  months  are  lapfed,  yet  his  prefentation 
is  good,  and  the  biihop  is  bound  to  inftitute  the  patron's  cler*k 
(m).  For  as  the  law  only  gives  the  biihop  this  title  by  lapfe, 
to  puniih  the  patron's  negligence,  there  is  no  reafon  that,  if 
the  biihop  himfelf  be  guilty  of  equal  or  greater  negligence,  the 
patron  mould  be  deprived  of  his  turn.  If  the  biihop  fuffer 
the  prefentation  to  lapfe  to.  the  metropolitan,  the  patron  alfo 
has  the  fame  advantage  if  he  prefents  before  the  arch-bimop 
has  filled  up  the  benefice  ;  and  that  for  the  fame  reafon.  Ytt 
the  ordinary  cannot,  after  lapfe  to  the  metropolitan,  collate  his 
own  clerk  to  the  prejudice  of  the  arch-biihop  (n).  For  he 
had  no  permanent  right  and  intereft  in  the  advowfon,  as  the 
patron  hath,  but  merely  a  temporary  one ;  which  havino-  ne- 
glected to  make  ufe  of  during  the  time,  he  cannot  afterwards 
retrieve  it.  But  if  the  prefentation  lapfes  to  the  king,  prero- 
gative here  intervenes  and  makes  a  difference ;  and  the  patron, 
fhall  never  recover  his  right,  till  the  king  hath  fatished  his  turn, 
by  prefentation :  for  nullum  tempus  occurrit  regi  (o).  And  there- 
fore it  may  feem,  as  if  the  church  might  continue  void  for  ever, 
unlefs  the  king  ihall  be  pleafed  to  prefent  \  and  a  patron  thereby 
be  abfolutely  defeated  of  his  advowfon.  But  to  prevent  this  in,, 
convenience,  the  law  has  lodged  a  power  in  the  patron's  hands, 
of,  as  it  were,  compelling  the  king  to  prefent.  For  if,  during  the 
delay  of  the  crown,  the  patron  himfelf  prefents,  and  his  clerk  is 
inftituted,  the  king  indeed  by  prefenting  another  may  turn  out 
the  patron's  clerk  ;  but  if  he  does  not,  and  the  patron's  clerk 
dies  incumbent,  or  is  canonically  deprived,  the  king  has  loft 
his  right,  which  was  only  to  the  next  Or  fir  ft  prefentation  (p). 


(k)  2  Inft.  361. 

(0)  Dr.  &  St.  d.  2.  c  36.  Cro.  Car, 

(1)  Gibf.  Cod.  769. 

355- 

<m)  2  Inft.  273. 

(p)  7  Rep.  28.    Cro.  JSliz.  44. 

(a)  2  Roll.  Abr.  368. 
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In  cafe  the  benefice  becomes  void  by  death,  the  ceffion 
through  plurality  of  benefices,  there  the  patron  is  bound  to 
take  notice  of  the  vacancy  at  his  own  peril ;  for  thefe  are  mat- 
ters of  equal  notoriety  to  the  patron  and  ordinary  :  but  in  cafe 
of  a  vacancy  by  resignation,  or  canonical  deprivation,  or  if  a 
clerk  preferred  be  refufed  for  infufficiencVj  thefe  being  mat- 
ters of  whicli  the  bifhop  alone  is  prefumed  to  be  cognizant, 
here  the  law  requires  him  to  give  notice  thereof  to  the  pa- 
tron otherwife  he  can  take  no  advantage  by  way  of  lapfe  (q)„ 
Neither  mall  any  lapfe  thereby  accrue  to  the  metropolitan  or 
to  the  king  ;  for  it  is  univerfaliy  true,  that  neither  the  arch- 
bilhop  or  the  king  mall  ever  prefent  by  lapfe,  but  where  the 
immediate  ordinary  might  have  collated  by  lapfe,  within. 
the  fix  months,  and  hath  exceeded  his  time  :  for  the  firft  ftep 
or  beginning  faileth,  et  quod  non  habet  prinopium,'  non  habet  fi-* 
hem  (r).  If  the  bifhop  refufe  or  neglect  to  examine  and  ad- 
mit the  patron's  clerk,  without  good  reafen  afligned  or  notice 
given,  he  is  {tiled  a  difturber  by  the  law,  and  ihall  not  have, 
any  title  to  prefent  by  lapfe  ;  for  no  man  lhall  take  advantage 
pf  his  own  wrong  (s).  Alio  if  the  right  of  prefentation  be  li- 
tigious or  contefted,  and  an  action  be  brought  againft  the  bi- 
lhop1 to  try  the  title,  no  lapfe  mall  incur  till  the  queftion  of 
right  be  decided  (t), 

IV.  By  fimovv*  the  right  of  prefentation  to  a  living  is 
forfeited,  and  veiled  pro  hoc  vice  in  the  crown.  Simony  is 
the  corrupt  prefentation  of  any  one  to  an  ecclefiailical  be- 
nefice for  mdney,  gift,  or  reward.  It  is  fo  called  from  the 
refemblance  it  is  laid  to  bear  to  the  fin  of  Simon  Magus, 
though  the  purchafrng  of  holy  orders  feems  to  approach 
nearer  to  his  offence.  It  was  by  the  canon  law  a  very 
orievons  crime  :  and  is  fo  much  the  more  odious,  becaufe, 
as  fir  Edward  Coke  obferves  (u),  it  is  ever  accompanied  with 
perjury ;  for  the  prefentee  is  fworn  ro  have  committed  no 
iimony.     ITcwever  it  is  net  an   offence  puniihable  in  a  cr.i- 

(q)  4  E.e>  75-  2  Inffc  632-  (t)  Co-  Litt.  344- 

(r   Co.  I/itf.  344.  345*  '  (*0  3  Init.  i>4- 

(s)  2  Roll.  Abr.  3oy. 

minal 
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niinal  way  at  the  common  law  (w) ;  it  being  thought  fufScient 
to  leave  the  clerk  to  eccleiiaflical  cenfures.  But  as  thefe  did 
not  affect  the  fimonlacal  patron,  nor  were  efficacious  enough 
to  repel  the  notorious  practice  of  the  thing,  divers  acts  of 
parliament  have  been  made  to  reflrain  it  by  means  of  civil  for- 
feitures ;  which  the  modern  prevailing  ufage,  with  regard  to 
lpiritual  preferments,  calls  aloud  to  be  put  in  execution,  t 
mall  briefly  confider  them  in  this  place,  becaufe  they  diveft  the 
corrupt  patron  of  the  right  of  prefentation,  and  yeft  a  new 
right  in  the  crown. 

By  the  ftatute  13  Eliz,  e.  6.  it  is  for  avoiding  of  fimony  en- 
acted, that  if  any  patron  for  any  corrupt  confideration,  by  gift 
or  promife,  directly  or  indirectly,  ihail  prefent  or  collate  any 
perfon  to  an  ecclefiaftical  benefice  or  dignity  ;  fuch  prefenta- 
tion ihall  be  void,  and  the  prefentee  be  rendered  incapable  of 
ever  enjoying  the  fame  benefice  :  and  the  crown  ihall  prefent  to 
it  for  that  turn  only  (x).  Alfp  by  the  ftatute  12  Ann.  flat.  2. 
c.  12.  if  any  perfon  for  money  or  profit  Ihall  procure,  in  his 
own  name  or  the  name  of  any  other,  the  next  prefentation  to 
any  living  ecclefiaftical,  and  mall  be  prefented  thereupon,  this 
is  declared  to  be  a  fimoniacal  contract ;  and  the  party  is  fub- 
jected  to  all  the  ecclefiaftical  penalties  of  fimony,  is  difabled 
from  holding  the  benefice,  and  the  prefentation  devolves  to 
the  crown, 

Upon  thefe  ftatutes  many  quefticns  have  arifen/  with 
regard  to  what  is,  and  what  is  not  fimony.  And  among 
others,  thefe  points  feem  to  be  clearly  fettled:  1.  That  to 
purchafe  a  prefentation,  the  living  being  actually  vacant,  is 
open  and  notorious,  fimony  (y)  ;  this  being  exprefsly  in  the 
face  of  the  ftatute.  2.  That  for  a  clerk  to  bargain  for  the 
next  prefentation,  the  incumbent  being  fick  and  about  to 
die,  was  fimony,  even  before  the  ftatute  of  queen  Anne  (2) : 
and  now,  by  that  feature,  to  purchafe,  either  in  his  own 
name  or  another's  the  next  prefentation,   and  be  thereupon 

■  (w)  Moor.  564.  (y)  cro.  Eliz.  788.  Moor.  914. 

(x)  For  other  penalties  infliaed         (z)  Hob.  165, 
by  this  ftatute,  fee  Book  IV. 

3  4  prefenteef 
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prefented  at  any  future  time  to  the  living,  is  direct  and  pal- 
pable fimony.  But,  3.  It  is  held  that  for  a  father  to  purchafe 
fuch  a  presentation,  in  order  to  provide  for  his  fon,  is  not  fi- 
mony :  tar  the  fon  is  not  concerned  in  the  bargain,  and  the 
father  is  by  nature  bound  to  make  a  proviiion  for  him  (a). 
4.  1  hat  if  a  iiracniacal  contrail  be  made  with  the  patron,  the 
clerk  not  being  privy  thereto,  the  presentation  for  that  turn 
fha-I  indeed  devolve,  to  the  crown,  as  a  punifhment  of  the 
guilty  patron  ;  but  the  clerk  who  is  innocent,  does  not  incur 
any  durability  or  forfeiture  (bj.  5.  That  bonds  given  to  pay 
money  to  charitable  ufes,  on  receiving  a  presentation  to  a  li- 
ving, are  not  fimoniacal  (c),  provided  the  patron  or  his  rela- 
xations be  not  benefited  tnereby  (d)  ;  for  this  is  no  corrupt 
confederation,  moving  to  the  patron.  6.  That  bonds  of  re- 
signation, m  cafe  of  non-refldence  or  taking  any  other  living, 
are  not  fimoniacal  (e)  ;  there  being  no  corrupt  consideration 
herein,  but  fuch  only  as  is  for  the  good  of  the  public.  So 
alfo  bonds  to  reilgn,  when  the  patron's  fon  comes  to  canoni- 
cal age,  are  legal ;  upon  the  reafon  before  given,  that  the  fa- 
ther is  bound  to  provide  for  his  fon  (f).  7.  Lairly,  genera! 
bonds  to  reficm  at  the  patron's  reoneft  are  held  to  be  letral 
(g)  :  for  they  may  poiiibiy  be  given  for  one  of  the  legal  con- 
fki^rations  before-mentioned  ;  and  where  there  is  a  pofhbility 
that  a  transaction  may  be  fair,,  the  law  will  not  iuppoie  it  ini- 
quitous without  proof.  But,  if  the  party  can  prove  the  con- 
tract to  have  been  a  corrupt  one,  fuch  proof  will  be  ad- 
mitted, in  order  to  fhew  the  bond  fimoniacal,  and  therefore 
void.  Neither  will  the  {Ystfon  be  fuffered  to  make  an  ill 
ufe  of  fuch  a  general  bond  of  resignation ;  as  by  extorting 
a  compofition  for  tithes,  procuring  an  annuity  for  his  rela- 
tion, or  by  demanding  a  refignation  wantonly  and  without 
good  caufe,  fuch  as  is  approved  by  the  law;  as.,  for  the 
benefit  of  his  own  fon,  or  on  account  of  non-refidence,.  plu- 
rality of  livings,  or'  grofs  immorality  in   the  incumbent  (h)« 

(a)  Cro.  Eliz.  686.    Moor.  916.  (f)  Cro.  fac  248.  274. 

(b)  3j  Inft.  154.   Cro.  Jac  385,  (g)  Cro.  Car.  180.  Stra.  227. 
(cjNoj-.  142.  ,h)  lVem.  411.  I  Ecu.  Caf.'abr. 
<d)Stra.   #4,  g6    S7>    ctra.534. 

(ej  Cro.  Car.  180. 

V.  The 
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V.  The  next  kind  of  forfeitures  are.  thofe  by  breach  or  non- 
performance of  a  condition  annexed  to  the  eftate,  either  ex- 
preisly  by  deed  at  its  original  creation,  or  impliedly  by  law  from 
a  principle  of  natural  reafon.  Both  which  we  confidered  at 
large  in  a  former  chapter  (i). 

VI.  I  therefore  now  proceed  to  another  fpecies  of  for- 
feiture, viz.  by  wa>  ie.  Wane,  vapum,  is  a  fpoil  or  deih uc- 
tion  in  houfes,  gardens,  strees,  or  other  corporeal  heredita- 
ments, to  the  diinerifon  of  him  that  hath  the  remainder  or 
reveriion  m  fee-iimple  or  fee-tail  (kj. 

Waste  is  either  voluntary,  which  is  a  crime  of.commimon, 
as  by.  pulling  down  a  houie ;  or  it  is  -per<rjj.ve,  v,  indi  is  a 
matter  or  omiuion  only,  as  by  iuifering  it  to  tail  for  want  of 
necellary  reparations.  Whatever  does  a  kiting  damage  to  the 
freehold  or  inheritance  is  wafte  (1).  Therefore  removing  wain- 
icote  floors,  or  other  things  once  fixed  to  the  fre.eaoki  o;  a 
houfe,  is  wafte  (in).  If  a  houie  be  deilroyed  by  tempeit,  fights 
ening,  or  the  like,  which  is  the  act  of  Providence,  it  is  no  wvaite  c 
but  other  wife,  if  the  houfe  be  burnt  by  the  caretefihefs  or 
negligence  of  the  leiiee;  tiio*  now  by  the  itatute  6  Ann.  c. 
31.  no  action  will  lie  againit  a  tenant  for  an  accident  of  this 
kind,  Wafte  may  alio  oe  committed  in  ponds,  dove-houlcs, 
warrens,  and  the  Lke  ;  by  i'o  reducing  the  numoer  of  the  crea- 
tures therein,  ,:sthat  there  will  not  be  iuiiicient  for  the  1  £  ver~> 
fioner  when  he  comes  to  the  inheritance  (n).  Timber  alfo 
is  part  of  the  inheritance  (o).  Such  are  oak,  am,  and  elm 
in  all  places :  and  in  fome  particular  countries,  by  local  cu- 
flom,  where  other  trees  are  generally  uied  ior  building,  tiiey 
are  thereupon  confidered  as  timber;  and  to  cut  down  iuch 
trees,  or  top  them,  or  do  any  other  act  whereby  the  tim- 
ber may  decay,  is  wade  (p).     But  underwood   the   tenant 

(i)  See  chap.  10.  pag.  152.  (njfco-  Litt.  53- 

(kj  Co.  Litt.  53.  (o)  4  Rep.  62. 


(1)  Hetl.  35-.  (p)  Co.  Litt.  53- 

£m}  4  Rep.  64, 


may 
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may  cut  down  at  any  feafonable  time  that  he  pleafes  (q) ;  and 
may  take  fufficient  eftovers  of  common  right  for  houfe-bote  and 
cart-bote;*  unlefs  reftrained  (which  is  ufual)  by  particular 
covenants  or  exceptions  (r).  The  converfjon  of  land  from 
one  fpecies  to  another  is  wade.  To  convert  woocj,  meadow, 
orpafture,  into  arable;  to  turn  arable,  meadow,  orpafture,  into 
woodland  •  or  to  turn  arable  or  woodland  into  meadow  or  pafture, 
are.  all  of  them  wafte  (s).  For,  as  fir  Edward  Coke  obferves  (t), 
it  not  only  changes  the  courfe  of  husbandry,  but  the  evidence 
of  the  eftate ;  when  fuch  a  dofe,  which  is  conveyed  and  de- 
fcribed  as  pafture,  is  found  to  be.  arable,  and  e  converfo.  And 
the  fame  rule  is  obferved,  for  the  fame  reafon,  with  regard 
to  converting  one  fpecies  of  edifice  into  another,  even  though 
it  is  improved  in  its  value  (u).  To  open  the  land  to  fearch 
for  mines  of  metal,  coal,  $c.  is  wafte :  for  that  is  a  detri- 
ment to  the  inheritance  (w)  ■  but,  if  the  pits  or  mines  were  o- 
pen  before,  it  is  no  wafte  for  the  tenant  to  continue  digging 
them  for  his  own  ufe  (x)  ;  for  it  is  now  become  the  mere  an- 
nual profit  of  the  land.  Thefe  three  are  the  general  heads 
of  wafte,  viz.  in  houfes,  in  timber,  and  in  land.  Though, 
as  was  before  faid,  whatever  tends  to  the  deftru&ion,  or  de- 
preciating the  value,  of  the  inheritance,  is  confidered  by 
the  law  as   wafte, 

Let  us  next  fee,   who  are  liable  to  be  puniihed  for  com- 
mitting wafte.     And  by  the   feudal  law,    feuds  beino-  orio-i- 

°  '  fc>  fc> 

nally  granted  for  life  only,  we  find  that  the  rule  was  gene- 
ral for  ail  vafals  or  feudatories;  u  fl  vafallm  feudum  diffipa- 
ic  vent,  aid  Infigni  detriment  o  deter  ins  fecerit,  pivabitur  (y).'* 
But  in  our  an  dent  common  law  the  rule  was  by  no  means 
fo  large :  for  not  only  he  that  was  feiied  of  an  eftate  of  in- 
heritance might  do  as  he  pleafed  with  it,  but  alio  wafte  was 
not  punifhable  in  any -^tenant,  faye  only  in  three  perfons  j 
guardian  in  chivalry,   tenant  in  dower,    and   tenant  by  the 

(q)  2  Roll.  Abr.  817.  (u)  1  Lev.  309. 

(r)  Co.  Litt.  41.  (W)  5  Rep.  12. 

(s)Hob.  296,  (Xj  Hob.  295. 

<£)  i  Init.  53-  (y)  'Wright.  44b 

e  curtefy; 
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curtefy  (z)  ;  and  not  in  tenant  for  life  or  years  (a).  And  the 
reafon  of  the  diverfity  was,  that  the  eftate  of  the  three  former 
was  created  by  the  act  of  the  law  itfelf,  which  therefore  gave 
a  remedy  againft  them  ;  but  tenant  for  life,  or  for  years,  came 
in  by  the  demife  and  leafe  of  the  owner  of  the  fee,  and  there- 
fore he  might  have  provided  againft  the  committing  of  wafte 
by  his  leffee  ;  and  if  he  did  not,  it  was  his  own  default.  But, 
in  favour  of  the  owners  of  the  inheritance,  the  ftatutes  of  Marl- 
bridge  (b)  and  Gloucester  (c)  provided,  that  the  writ  of  wafce 
ftiall  not  only  lie  againft  tenants  by  the  law  of  England,  (or 
curtefy)  and  thofe  in  dower,  but  againft  any  farmer  or  other 
that  holds  in  any  manner  for  life  or  years.  So  that,  for  above 
five  hundred  years  pair,  all  tenants  for  life,  or  for  any  lefs  e- 
flate,  have  been  punimable  or  liable  to  be  impeached  for  wafte, 
both  voluntary  and  permiflive  :  unlefs  their  leafes  be  made,  as 
fometimes  they  are,  without  impeachment  for  wafte,  abfque 
impetiiione  vajil  ;  that  is,  with  aprovifion  or  protection  that  no 
man  ihall  impetere,  or  fue  him,  for  wafte  committed. 

The  punimment  for  wrafte  committed  was,  by  common  law 
and  the  ftatute  of  Marlbridge,  only  fmgle  damages  (d) :  except 
in  the  cafe  of  a  guardian,  who  alfo  forfeited  his  ward/hip  (e) 
by  the  proviiions  of  the  great  charter  (f)  ;  but  the  ftatute  of 
Glocefter  directs,  that  the  other  four  fpecies  of  tenants  Ihall 
lofe  and  forfeit  the  place  wherein  the  wafte  is  committed,  and 
alfo  treble  damages,  to  him  that  hath  the  inheritance.  The 
expreffion  of  the  ftatute  is,  "  he  ihall  forfeit  the  thing  which 
he  hath  wafted  :;?  and  it  hath  been  determined,  that  under 
rhefe  words  the  place  is  alfo  included  (g) .  And  if  the  wafte 
be  done  fparfim,  or  here  and  there,  all  over  a  wood,  the  whole 
wood  fhallbe  recovered :  or  if  in  fever  al  rooms  of  a  houfe,the  whole 
lfoufe  ihall  be  forfeited  (h) ;  becaufe  it  is  impracticable  for  the  re~ 
verfioner  to  enjoy  only  the  identical  places  wafted,  when  lying 

(z)   It  was  however  a  doubt  whe-  (c)  6  Edw-  I.  c  5. 

iher  wafte  was    pnnifhable   at  the  (d)  2  inft.  146. 

common  law  by  tenant  at  the  cur-  (e)  tb'id'.  320. 

tefv.  Regift.  72.  Ero.  Abr.  tit.  xvajfa.  (£)  9  Ken.  III.  c.  4. 

88.  2  J  aft.  3or.  '   *  J  (rr)  2  Inft.  303. 

va)  2  Inft.  299.  (h)  Co.  Litt.  54- 

(bj  52  Hen.  111.  c.  23. 

inter- 
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interfperfed  with  the  other.  But  if  wafte  be  done  only  in  one 
end  of  a  wood  (or  perhaps  in  one  room  of  a  houfe)  if  that 
can  be  conveniently  feparated  from  the  reft,  that  part  only  is 
the  locus  vaftatus,  or  thing  wafted,  and  that  only  fliall  be  for- 
feited to  the  reverfioner  (i). 
n 

VII.  A  seventh  fpecies  of  forfeiture  is  that  of  copy  bold  e- 
ftatesby  breach  of  the  cujloms  of  the  manor.  Copyhold  eftates 
are  not  only  liable  to  the  fame  forfeitures  as  thofe  which  are 
held  in  focage,  for  treafon,  felony,  alienation,  and  wafte  ; 
whereupon  the  lord  may  feife  them  without  any  prefentment 
by  the  homage  (k)  ;  but  alio  to  peculiar  forfeitures,  annexed 
to  this  fpecies  of  tenure,  which  are  incurred  by  the  breach  of 
either  the  general  cufloms  of  all  copyholds,  or  the  peculiar 
local  cuftoms  of  certain  particular  manors.  And  we  may  ob- 
ferve  that,  as  ithefe  tenements  were  originally  holden  by  the 
loweft  and  moft  abject  vaffals,  the  marks  of  feodal  dominion 
continue  much  the  ftrongeft  upon  this  mode  of  property.  Moft 
of  the  offences,  which  occafioned  a  refumption  of  the  fief  by 
the  feodal  law,  and  were  denominated  feloniae,  per  quas  vafaL 
las  aralit eret  feudum  (1),  ftill  continue  to  be  caufes  of  forfeiture 
in  many  of  our  modern  copyholds.  As,  by  fubtracTion  of  fuit 
and  fervice  (m)  ;  fi  domlnwn  defervire  noluerit  (n) :  by  disclaim- 
ing to  hold  of  the  lord,  or-fwearing  himfelf  not  his  copyholder 
(o)  fi  domrnum  ejuravzt,  i.  e.  negavtt  fe  a  domino  feudum  ha- 
bere (p)  :  by  neglect  to  be  admitted  tenant  within  a  year 
and  a  day  (q)  ;  fi  per  annum  tt  diem  cejjdverit  in  petenda  in- 
veftitura  (r),  by  contumacy  in  not  appearing  in  court  after 
three  proclamations  (s)  ;  fi  a  domino  ter  chains  non  compa- 
rnerli  (t)  ;  or  by  refufmg,  when  fworn"  of  the  homage,  to 
prefent  the  truth  according  to  his  oath  (u)  :  fi  pares  verita- 
iem  noverint,  et  dicant  fe  nefcire,  cum  fciant   (w).     In  thefe^ 

(5)  2  Irift.  304.  (q)Plowd.  372. 

(k)  2  Ventr.  38.  Cro.  Eliz.  495.  (r)  Feud.  I.  2.  t.  24. 

(I)  Feud.  I.  2.t.  26.  in  calc.  (s)  8  Rep.  99.  Co.  Copyh.  §.  57. 
(m)  3  Leon.  108.    Dyer.  21 1.  (t)  Feud.  I.  2.  t.  22. 

(II)  Feud.  I.  1.  t    21.  (u)  Co.  Copyh.  §-  57. 
(o)  Co.  Copyh.  §.  57.  (w)  Feud.  /.  2.  t.  58. 
(p)  Feud.  I  2.  t.  34.  &  t.  26.  §.  3. 

and 


Ch.  1.8.  of  T  h  i  n  g  s.  285 

and  a  variety  of  other  cafes,  which  it  is  impolTible  here  to  e- 
numerate,  the  forfeiture  does  not  accrue  to  the  lord  till  after 
the  offences  are  prefented  by  the  homage,  or  jury  of  the  lord's 
court  baron  (x)  per  laudamentwn  par  him  fuorum  (y)  :  or,  as  it 
is  more  fully  expreifed  in  another  place  (z),  nemo  miles  anima- 
tur  depoffeffione  fui  benefcii,  nifi  convict  a  culpa,  quae  jit  laudanda 
(a)  per  judicium  parium  fuorum, 

VIII.  The  eighth  and  laft  method,  whereby  lands  and  tene- 
ments may  become  forfeited,  is  that  of  bankruptcy,  or  the  act 
of  becoming  a  bankrupt :  which  unfortunate  perfon  may, 
from  the  feveral  defcriptions  given  of  him  in  our  ftatute  law, 
be  thus  defined  :  a  trader,  who  fecrets  himfelf,  or  does  cer- 
tain other  acts,  tending  to  defraud  his  creditors. 

Who  ihall  be  fuch  a  trader,  or  what  acts  are  fufficient  to 
denominate  him  a  bankrupt,  with  the  feveral  connected  con- 
fequences  refulting  from  that  unhappy  fituation,  will  be  bet- 
ter conlidered  in  a  fubfequent  chapter ;  when  we  ihall  endea- 
vour more  fully  to  explain  its  nature,  as  it  mod  immediately 
relates  to  perfonal  goods  and  chattels.  I  mall  only  here  ob- 
ferve  the  manner  in  which  the  property  of  lands  and  tenements 
are  transferred,  upon  the  fiippofition  that  the  owner  of  them 
is  clearly  and  indifputably  a  bankrupt,  and  that  a  commiflion 
of- bankrupt  is  awarded  and  ifiued  againft  him. 

By  the  ftatute  13  Eliz.  c.  7.  the  commiifioners  for  that 
purpofe,  when  a  man  is  declared  a  bankrupt,  ihall  have 
full  power  to  difpofe  of  all  his  lands  and  tenements,  which 
he  had  in  his  own  right  at  the  time  when  he  became  a 
bankrupt,  or  which  ihall  defcend  or  come  to  him  at  -any 
time  afterwards,  before  his  debts  are  fatisfied  or  agreed  for ; 
and  all  lands  and  tenements  which  were  purchafed  by  hint 
jointly  with  his  wife   or  children  to  hisownufe,    (or  fuch 

(x)  Co.  Copyh.  §.  58.  (a)  f.  e.  arhitranda,  defiriiendil. 

(J)  F'*J-  I-  i<  t>  21,  Du  Frefne,  IY-  79. 

(?)  Ibid.  t.  22. 

v  kite  reft 


2  86  the  Rights  Bciok  II, 

interefl  therein  as  he  may  lawfully  part  with)  or  purchafed 
with  any  other  perfon  upon  fecret  truil  for  his  own  uie ;  and  to 
caufe  them  be  appraifed  to  their  full  value,  and  to  fell  the  fame 
by  deed  indented  and  inrolled,  or  divide  them  proportionably 
among  the  creditors.  The  ftatute  exprefsly  includes  not  only- 
free,  but  copyhold,  lands :  but  did  not  extend  to  eftates-tail, 
farther  than  from  the  bankrupt's  life  ;  nor  to  equities  of  re- 
demption on  a  mortgaged  eftate,  wherein  the  bankrupt  has  no 
legal  intereft,  but  only  an  equitable  reverfion.  "YV  hereupon 
the  ftatute  11  jac.  I.  c.  19.  enacts,  that  the  commiilioneri 
ihall  be  impowered  to  fell  or  convey,  by  deed  indented  and  in- 
rolled,  any  lands  or  tenements  of  the  bankrupt,  wherein  he 
ihall  be  feifed  of  an  eftate-tail  in  poifeffion,  remainder,  or  re- 
verfion, unlefs  the  remainder  or  reverfion  thereof  fhall  be  in 
the  crown  :  and  that  fuch  fale  ihall  be  good  againft  all  fuch 
iifues  in  tail,  remainder-men,  and  reverfioners,  whom  the 
bankrupt  himfelf  might  have  barfed  by  a  common  recovery, 
or  other  means :  and  that  all  equities  of  redemption  upon  mort- 
gaged eftates,  Ihall  be  at  the  difpofal  of  the  cbmmiihoners ;  for 
they  Ihall  have  power  to  redeem  the  fame,  as  the  bankrupt 
himfelf  might  have  done,  and  after  redemption  to  fell  them. 
And  alfo,  by  this  and  a  former  act  (b),  all  fraudulent  convey- 
ances to  defeat  the  intent  of  thefe  flatutes  are  declared  void  ;' 
tut  that  no  purchafor  bona  fide,  for  a  good  or  valuable  consi- 
deration, fhall  be  affected  by  the  bankrupt  laws,  unlefs  the 
commiihon  be  fued  forth  within  five  years  after  the  ad  of 
bankruptcy  committed. 

By  virtue  of  thefe  flatutes  a  bankrupt  may  lofe  all  his  real' 
eftates  ;  which  may  at  once  be  transferred  by  his  commiihon- 
ers  to  their  affignees,  without  his  participation  or  confent. 

(b)  Jac.  I.e.  15. 

Chapter 
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Chapter    the    nineteenth. 
Of  TITLE  by  ALIENATION. 


THE  moft  ufual  and  univerfal  method  of  acquiring  a  title 
to  real  eftates  is  that  of  alienation,  conveyance,  or  pur- 
chafe  in  its  limited  fenfe :  under  which  may  be  comprized  any 
method  wherein  eftates  are  voluntarily  refigned  by  one  man, 
and  excepted  by  another :  whether  that  be  effected  by  fale, 
gift,  marriage,  fettlement,  devife,  or  other  tranfmiflion  of 
property  by  the  mutual  confent  of  the  parties. 

This  means  of  taking  eftates  by  alienation,  is  not  of  equal 
antiquity  in  the  law  of  England  with  that  of  taking  them  by 
defcent.  For,  we  may  remember,  that,  by  the  feodal  law  (a), 
a  pure  and  genuine  feud  could  not  be  transferred  from  one 
feudatory  to  another  without  the  confent  of  the  lord ;  left  there- 
by a  feeble  or  fufpicious  tenant  might -have  been  fubftituted 
and  impofed  upon  him,  to  perform  the  feodal  fervices,  inftead 
of  one  on  whofe  abilities  and  fidelity  he  could  depend.  Nei- 
ther could  the  feudatory  then  fubjeel  the  land  to  his  debts  : 
for,  if  he  might,  the  feodal  reftraint  of  alienation  would  have 
been  eafily  fruftrated  and  evaded  (b).  And,  as  he  could  not  a- 
liene  it  in  his  life-time,  fo  neither  could  he  by  will  defeat  the  fuc- 
cefTion,  by  deviling  his  feud  to  another  family ;  nor  even  alter  the 
courfe  of  it,  by  impofing  particular  limitations,  or  prefcribing 
an  unufual  path  of  defcent.  Nor,  infhort,  could  he  aliene  the 
eftate,  even  with  the  co'nfent  of  the  lord,  unlefs  he  had  alio 
obtained  the  content  of  his  own  next  apparent,  or  prefump- 
tive  heir  (c).  And  therefore  it  was  very  ufual  in  antient 
feoffments  to  exprefs,  that  the  alienation  was  made  by  con- 
fa)  See  page  57.  (c)  Co.  Litt.94.  Wright.  i63. 
(b)  Feud.  L  i.  £.  27. 

fent 
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fent  to  the  heirs  of  the  feoffer  ;  or  fometimes  for  the  heir  ap- 
parent himfelf  to  join  with  the  feofFer  in  the  grant  (d).  And, 
on  the  other  hand,  as  the  feodal  obligation  was  looked  upon  to 
be  reciprocal,  the  lord  could  not  aliene  or  transfer  his  figniory 
without  the  confent  of  his  vafal :  for  it  was  efteemed  unreafon^ 
able  to  fubjecl  a  feudatory  to  a  new  fnperior,  with  whom  he 
might  have  a  deadly  enmity,  without  his  own  approbation ;  or 
even  to  transfer  his  fealty,  without  his  being  thoroughly  apprized 
of  it,  that  he  might  know  with  certainty  to  whom  his  renders 
and  fervices  were  due,  and  he,  able  to  diilinguiih  a  lawful  di- 
fcrefs  for  rent  from  a  hoilile  feifing  of  his  cattle  by  the  lord  of 
a  neighbouring  clan  (e).  This  confent  of  the  vafal  was  ex- 
prefTed  by  what  was  called  attorning  (f),  or  profefiing  to  Jbe-> 
come  the  tenant  of  the  new  lord  ;  which  doctrine  of  attorn- 
ment was  afterwards  extended  to  all  leiTees  for  life  or  years. 
For  if  one  bought  an  eirate  with  any  leafe  for  life  or  year 
landing  out  thereon,  and  the  lefTee  or  tenant  refufedto  attorn 
to  the  purchafor,  and  to  become  his  tenant,  the  grant  or  con- 
tract was  in  moft  cafes  void,  or  at  leaf!  incomplete  (g)  :  which 
was  alfo  an  additional  clog  upon  alienations. 

But  by  degrees  this  feodal  feveriry  is  worn  off;  and  ex- 
perience hath  ihewn,  that  property  beft  anfwers  the  pur- 
pofes  of  civil  life,  efpecially  in  commercial  countries,  when 
its  transfer  and  circulation  are  totally  free  and  unreftrained. 
The  road  was  cleared  in  the  firfl  place  by  a  lav/  of  king 
Henry  the  firft,  which  allowed  a  man  to  fell  and  difpofe  of 
lands  which  he  himfelf  had  purchafed ;  for  over  thefe  he  was 
thought  to  have  a  more  extehfive  power,  than  over  what 
had  been  tranfmitted  to  him  in  a  courfe  of  clefcent  from  his 
ancefiors   (h)  :    a  doctrine,   which  is   countenanced  by  the 

f  d)    Madox.    Formul.   AngL   n°.  fe  faCramentot  novo  item  domino  r.cqui- 

3; 6   ^T9  427.  renti  obftringehai  ;  idque  jujfu  au.'h- 

(e)~  Gilb.  Ten.  if.  ris.      D'Argentre,   Anfiq.   Confuet. 

(f)  The  fame  cofhdrie   and  the  Brit.  *pttd  Dtifrefjaeyjt.  819,  820. 

fame    denomination    prevailed    in  (g)  Litt  §.  55 r. 

Bretaone— poffejftones  in  jurid;tf;o-  (ft)  Empti ones  vcl acaui fitiones fuaf 

nalibus  non   aliter   apprehend;  poffe,  detail  magis  veiit.      Terram  ttutetn 

qu.vn  per  atfournances   et  nvirances,  quame't parentes  dederztnt,  non  vitti-tt 

tit  Uqtii fo lent;  cutn  vpfidtus,  ej-urato  extra  cognatienemfuam.   LL.  Hen.  I. 

priori  s  do  mini  dhfequio  et  fiiet   novo  c.  70. 

feodal 
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feodal  conftitutions  tnemfelves  (j)  :  but  lie  was  not  allowed  to 
fell  the  whole  of  his  own  acquirements,  fo  as  totally  to  difm- 
herit  his  children,  any  more  than  he  was  at  liberty  to  aliene 
his  paternal  eftate  (i).     Afterwards  a  man  feems  to  have  been 
at  liberty  to  part  with  all  his  own  acquisitions,   if  he  had  pre. 
vioufly  purchafed  to  him  and  his  affigns  by  name ;  but,  if  his 
affigns  were  not  fpecified  in  the  purchafe  deed,  he  was  not  em- 
powered to  aliene  (k) :  and  alfo  he  might  part  with  one  fourth 
of  the  inheritance  of  his  anceflors  without  the  confent  of  his 
heir  (1).     By  the  greatMiarter  of  Henry  III  .(m),  no  fubin-^ 
feudation  wTas  permitted  of  part  of  the  land,  unlefs  fufficient 
was  left  to  anfwer  the  fervices  due  to  the  fuperior  lord,  which 
fuiliciency  was  probably  interpreted  to  be  one  half  or  moiety 
of  the  land  (n).     But  thefe  reftri&ions  were  in  general  remov- 
ed by  the  ftatute  of  quia  emptor es  (o),  whereby  all  perfons, 
except  the  king's  tenants  in  capite,  were  left  at  liberty  to  aliene 
all  or  any  part  of  their  lands  at  their  own  difcretion  (p).  And 
even  thefe  tenants  in  capite  were  by  the  ftatute  ^i  Edw.  III.  c, 
12.  permitted  to  aliene,   on  paying  a  fine  to  the  king  (q).     By 
the  temporary  ftatutes  1 1  Hen.  VII.  c    3.  and  3.  Hen.  VIII. 
c.  4.  all  perfons  attending  the  king  in  his  wars  were  allowed 
to   aliene   their  lands   without  licence,     and    were    relieved 
from  other  feodal  burthens.     And,    laftly,    thefe  very  fines 
for  alienations  were,   in  all  cafes  of  freehold  tenure,    entirely 
aboliftted  by  the  ftatute  12.  Car.  II.  c.  24.    As  to  the  power  of 
charging  lands  with  the  debts  of  the  owner,    this  was  introdu- 
ced io  early  as  ftatute  Weftm.  2.  which  (r)  fubjecled  a  moiety 
of  the  tenant's  lands  to  executions,    for  debts  recovered  by 
la\y  ;    as  the  whole  of  them  was  likewife  fubjected  to  be  pawn- 
ed in  a  ftatute  merchant  by  the  ftatute  de  mercaioribus,  made 
the  fame  year,  and  in  a  ftatute  ftaple  by  ftatute  27  Edw.  III. 
c.  9.  and  in  other  fimilar  recognizances  by  ftatute  23  Hen. 

CfiFeui.h  2.  t.  39.  /.  2.  t.  48, 

(\)  Si  que  ft  urn   tantum  habueritis,  (1)  Mirr.  iblL 

fUt  partem  ierrae  fit*  dor/are  voluerit,  (m)  9  Hen-  III.  c.  Z2. 

t:ittc  quidem  hoc  ei  licet  ;  fed  non  to-  (n)  Dalrympie  of  feuds,  95. 

turn  queftum,  quia  non  pot  eft  fillum  (o)  18  Edw.  I.e.  I. 

Juum  hacredem  exhaeredare.     Glanv.  (p)  See  page  72. 

/.  7.  e.  1.  (q   2  Inft.  67. 

(k)  Mirr.  c.  I.  §.  3.     This  is  alfo  (rj  13  Edw.  I.  c<  18. 
Borrowed  from  the  feodal  law.  Fetid. 

Vol.  II.  T  VIIL 
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VIII.  c.  6.  And,  xiowj  the  whole  of  them  is  not  only  fufojecfc 
to  be  pawned  for 'the  debts  of  the  owner,  but  likewife  to  be 
abfolutelyyoW  for  the  benefit  of  trade  and  commmerce,  by  the 
feveral  ftatntes  of  bankruptcy.  The  reftraint  of  debiting 
lands  by  will,  except  in  fome  places  by  particular  cuftom,  laft- 
ed  longer ;  that  not  being  totally  removed,  till  the  abolition 
of  the  military  tenures.  The  doctrine  of  attornments  continued 
Hill  later  than  any  of  the  reft,  and  became  extremely  trouble- 
fome,  though  many  methods  were  invented  to  evade  them  ; 
till,  at  laft,  they  were  made  no  longer  neceflary,  by  ftatutes 
4  &  5  Ann.  c.  16.  and  11  Geo.  II.  c.  19. 

In  examining  the  nature  of  alienation,  let  us  firft  inquire, 
briefly,  who  may  alien  and  to  whom ;  and  then,  more  large- 
ly, how  a  man  may  alien,   or  the  feveral  modes  of  conveyance. 

I.  "Who  may  alien,  and  to  whom;  or,  in  other  words,  who 
is  capable  of  conveying,  and  who  of  purchafmg.  And  here- 
in we  muft  ccnfider  rather  the  incapacity,  than  capacity,  of 
the  feveral  parties :  for  all  perfons  mpoj/ej/ion  are,  prima  facie  y 
capable  both  of  conveying  and  purchafmg,  unlefs  the  law  has 
laid  them  under  any  particular  difabilites.  But,  if  a  man  has 
only  in  him  the  right  of  either  pofleflion  or  property,  he  cannot 
convey  it  to  any  other,  left  pretended  titles  might  be  granted  to 
great  men,  whereby  juftice  might  be  trodden  down,  and  the 
weak  oppreffed  (s).  Yet  reveriions  and  veiled  remainders  may 
be  granted  •  became  the  pofleflion  of  the  particular  tenant  is 
the  pofleflion  of  him  in  reverfion  or  remainder:  but  contingen- 
cies, and  mere  poffihilities,  though  they  may  be  reieafed,  or 
deviled  by  will,  or  may  pafs  to  the  heir  or  executor,  yet  caiv 
not  (it  hath  been  faid)  be  afiigned  to  a  ftranger,  unlefs  coupled 
with  fome  prefent  intereft  (f). 

Persons  attainted  of  treafon,  felony,  and  praemunire, 
are  incapable   of  conveying,     from  the   time  of  the   offence 

(s)  Co-Xitt.  214.  239,322.   11  Mod.   152.  I.  P.  "Wilis, 

(f)    Slieppard's    touclifcone,   238,     574.  Stra.  132. 

com- 
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committed;  provided  attainder  follows  (t )  :  for  fuch  conveyance 
by  them  may  tend  to  defeat  the  king  of  his  forfeiture,  or  the 
lord  of  his  efcheat.  But  they  may  purcbafc  for  the  benefit  of 
the  crown,  or  the  lord  of  the  fee,  tho*  they  are  difabied  to 
hold  the  lands  fo  purchafed,  if  after  attainder,  being  fubjeft  to 
immediate  forfeiture  ;  if  before,  to  efcheat  as  well  as  forfei- 
ture, according  to  the  nature  of  the  crime  (u).  So  alio  corpo- 
rations, religious  or  others,  may  purchafe  lands ;  yet,  unlefs 
they  have  a  licence  to  hold  in  mortmain,  they  cannot  retain 
fuch  purchafe  ;  but  it  fhail  be  forfeited  to  the  lord  of  "the  fee. 

Idiots  and  perfons  of  nonfane  memory,  infants,  and  per- 
ions  under  durefs,  are  not  totally  difabied  either  to  convey  or 
purchafe,  bxxtfub  rnodo  only.  For  their  conveyances  and  purchafes 
are  voidable,  but  not  actually  void.  The  king  indeed,  on  be- 
half of  an  idiot,  may  avoid  his  grants  or  other  acls  (w).  But 
it  hath  been  faid,  that  a  non  compos  himfelf,  though  he  be  af- 
terwards brought  to  a  right  mind,  fhall  not  be  permitted  to  al- 
lege his  own  infanity  in  order  to  avoid  fuch  grant  :  for  that 
no  man  mail  be  allowed  to  flultify  himfelf,  or  plead  his  own  dip. 
ability.  The  progrefs  of  this  notion  is  fomewhat  curious.  In 
the  time  of  Edward  I,  non  compos  was  a  fafhcient  plea  to  avoid 
a  man's  own  bond  (x)  :  and  there  is  a  writ  in  the  reglfter  (y) 
for  the  alienor  himfelf  to  recover  lands  aliened  by  him  during 
his  infanity  ;  dum  fiult  non  compos  mentis  fuae,  id  diclt,  6c,  But 
under  Edward  III,  a  fcruple  began  to  arife,  whether  a  man 
ihould  be  permitted  to  blemiflx  himfelf,  by  pleading  his  own 
infanity  (z)  :  and,  afterwards,  a  defendant  in  aillze  having 
pleaded  a  releafe  by  the  plaintiff  fince  the  Lift  continuance,  to 
which  the  plaintiff  replied  [ore  terms,  as  the  manner  then  was) 
that  he  was  out  of  his  mind  when  he  gave  it,  the  court  ad- 
journed the  aliize  ;  doubting,  whether  as  the  plaintiff  was 
fane  both  then  and  at  the  commencement  of  the  fuit,  he  ihould 
be  permitted  to  plead  an  intermediate  deprivation  of 
reafon  ;     and    the    queftion    was    aiked    how    he    came    to 

ft)  Co.  Litt.  42.  (x)  Britioa,  c.  28.  fol  66. 

(n)  Ibid.  2.  (y)  fol.  228. 

j»  Ibid.  247;  •  (/')  5  Edig.  III.  fq. . 
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remember  the  releafe,  if  out  of  his  fenfes  when  he  gave  it  (a). 
Under  Henry  VI  this  way  of  reafoning  (that  a  man  mall  not 
be  allowed  to  difabie  himfeif,  by  pleading  his  own  incapacity, 
becaufe  he  cannot  know  what   he  did  under  fuch  a  fituation) 
was  feriouily  adopted  by  the  judges  in  argument  (b)  ;  upon  a 
queftion,  whether  the  heir  was  barred  of  his  right  of  entry  by 
the  feoffment  of  his  infane  anceftor.     And  from  thefe  loofe  au- 
thorities, which  Fitzherbert  does  not  fcruple  to  reject  as  being 
contrary  to  reafon  (c),  the  maxim  that  a  man  mall  not  fhiltify 
himfeif  hath  been  handed  down  as  fettled  law  (d)  :  though 
later  opinions,  feeling  the  inconvenience  of  the  rule,   have  in 
many  points  endeavoured  to  reftrain  it  (e).     And,    clearly, 
the  next  heir,    or  other  perfon  interefted,  may,  after  the  death 
of  the  idiot  or  non  compos ,  take  advantage  of  his  incapacity  and 
avoid  the  grant  (f ).     And  fo  too,  if  he  purchafes  under  this 
difability,  and  does  not  afterwards  upon  recovering  his  fenfes 
agree  to  the  purchafe,  his  heir  may  either  waive  or  accept  the 
eftate  at  his  option  (g).     In  like  manner,  an  infant  may  waive 
fuch  purchafe  or  conveyance,  when  he  comes  to  full  age  ;   or, 
if  he  does  not  then  actually  agree  to  it,  his  heirs  may  waive  it 
after  him  (h).     Perfons  alfo,   who  purchafe  or  convey  under 
durefs,  may  affirm  or  avojd  fuch  tranfaction,  whenever  the  du- 
refs  is  ceafed  (i).     For  all  thefe   are  under  the  protection  of 
the  law ;  which  will  not   fufFer  them  to  be  impofed  upon, 
through  the  imbecility  of  their  prefent  condition  ;  fo  that  their 
acts  are  only  binding,   in  cafe   they  be  afterwards  agreed  to 
when  fuch  imbecility  ceafes. 

The  cafe  of  a  feme-covert  is  fomewhat  different.  She  may 
purchafe  an  eflate  without  the  confent  of  her  hufband,  and  the 
conveyance  is  good  during  the  coverture,  till  he  avoids  it  by 
fome  act  declaring  his  difient  (k).     And,  tho'  he  does  nothing 

(a)  35  Jjfif.  pi.  io.         '  I  Equ-  caf.  abr.  279. 

(b)  39  Hen.  VI.  42.  (f )  Perkins.  §.21. 

(c)  F.  N.  B.  202.  (g)  Co.  Litt.  2. 

(d)  Litt.  §.  405-  Cro.  Eiiz.  398.  (h)  Ibid. 

4  Rep.  123.  (i)  2  Inft.  483.   5.  Rep.  1 19. 

(e)"  Comb.  469.   3  Mod.   310,311.        (k)   Co.  Litt.  3. 
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to  avoid  it,  or  even  if  he  actually  confents,  the  feme-covert 
herfelf  may,  after  the  death  of  her  hufband,  waive  or  difagree 
to  the  fame  :  nay,  even  her  heirs  may  waive  it  after  her,  if  me 
dies  before  her  hufband,  or  if  in  her  widowhood  Ihe  does  no- 
thing to  exprefs  her  confent  or  agreement  (1).  But  the  con- 
veyance or  other  contract'  of  a  feme-covert  (except  by  fome 
matter  of  record)  is  abfolutely  void,  and  not  merely  void- 
able (m)  ;  and  therefore  cannot  be  affirmed  or  made  good  by 
any  fubfequent  agreement. 

The  cafe  of  an  alien  born  is  alfo  peculiar.  For  he  may 
purchafe  any  thing ;  but  after  purchafe  he  can  hold  nothing, 
except  a  leafe  for  years  of  a  houfe  for  convenience  of  merchan- 
dize, in  cafe  he  be  an  alien-friend  :  all  other  purchafes  (when 
found  by  an  inquelt  of  office)  being  immediately  forfeited  to  the 
king(n). 

Papists,  laftly,  and  perfons  profefling  the  popifli  religion, 
are  by  ftatute  1 1  &  12  W.  III.  c,  4.  difabled  to  purchafe  any 
lands,  rents,  or  hereditaments  ;  and  all  eftates  made  to  their  ufe, 
or  in  trufl  for  them,  are  void.  But  this  ftatute  is  conftrued  to 
extend  only  to  papifts  above  the  age  of  eighteen ;  fuch  only 
being  abfolutely  difabled  to  purchafe  :  yet  the  next  proteflant 
heir  of  a  papift  under  eighteen  mall  have  the  profits  during 
his  life  ;  unlefs  he  renounces  his  errors  within  the  time  limited 
by  law  (o). 

II.  We  are  next,  but  principally,  to  inquire,  how  a  man 
may  aliene  or  convey  ;  which  will  lead  us  to  ccriider  the  fe- 
veral  modes  of  conveyance. 

In  confequence  of  the  admiffion  of  property,  or  the  giving 
a  feparate  right  by  the  law  of  fociety  to  thofe  things 
which  by  the  law  of  nature  were  in  common,  there  was 
neceffarily  fome  means  to  be  devifed,  whereby  that  feparate 
right  or  exclufive  property  mould  be  originally  acquired  ; 
which,  we  have  more  than  once  obferved,  was  that  of  oc- 


(1)  Co.  Litt.  3.  (n)  Co.  Lftt.  2. 

{ra}  Perkins.  §.  154.     1  Sid.  220.         (o)  1  P.  Yvrms.  354- 
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aipancy  or  fir  ft  polFeffion.  But  this  poffefTion,  when  once 
gained,  was  alfonecenarily  to  be  continued;  or  elfe,  upon  one 
man's  dereliction  of  the  thing  he  had  feifed,  it  would  again  be- 
come common,  and  all  thole  mifchiefs  and  contentions  would 
enfue,  which  property  was  introduced  to  prevent.  For  this 
purpofe  therefore,  of  continuing  the  poffeflion,  the  municipal 
law  has  eftabliftied  defcents  and  alienations :  the  former  to  con- 
tinue the  poffeflion  in  the  heirs  of  the  proprietor,  after  his  in- 
vblantary  dereliction  of  it  by  his  death  :  the  latter  to  con- 
tinue it  in  thofe  perfons,  to  whom  the  proprietor,  by  his  own 
voluntary  act,  mail  choofe  to  relinquiih  it  in  his  lifetime.  A 
tranflation.  or  transfer,  of  property  being  thus  admitted  by 
law,  it  became  neceflary  that  this  transfer  ihould  be  properly 
evidenced  :  in  order  to  prevent  difputes,  either  about  the  fact, 
as  whether  there  was  any  transfer  at  all  ;  or  concerning  the 
perfons,  by  whom  and  to  whom  it  was  transferred ;  or  with  regard 
to  the  iubject  matter,  kas  what  the  thing  transferred  confided  of: 
ox,  laftly,  with  relation  to  the  mode  and  quality  of  the  transfer, 
as  for  what  period  of  time  (or,  in  other  words,  for  what  eftate 
and  intereit)  the  conveyance  was  made.  The  legal  evidences  of 
this  tranflation  of  property  are  called  the  common  ajfurances  of 
the  kingdom  •  whereby  every  man's  eftate  is  allured  to  him, 
and  all  ccntroyerfies,  doubts  and  difficulties  are  either  pre- 
vented or  removed. 

These  common  affurances  are  of  four  kinds  :  i.  By  matter 
hi  pais,  or  deed  ;  -v/hich  is  an  aiFurance  transacted  between  two 
or  more  private  perfons  in  pais,  in  the  country  ;  that  is,  (accord- 
ing to  the  old  common  law)  upon  the  very  fpot  to  be  transferred. 
£.By  matter  of  recQtd,  or  an  anur-ance  tranfacied  only  in  the 
king's  public  courts  of  record.  3.  By  fpecial  cuj.ora,  obtaining 
in  fome  particular  places,  and  relating  only  to  fome  particular 
fpecies  of  property.  Which  three  are  fuch  as  take  effect  du- 
ring the*  life  of  the  party  conveying  or  alluring.  4.  The  fourth 
takes  no  effect,  till  after  his  death  ;  and  that  is  by  devife,  con- 
Wined  in  his  lad:  will  and  teflament.  We.  ihall  treat  of  each  in 
Its  order, 

Chapter 
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Chapter  the  Twentieth. 
Of  ALIENATION  by  DEED, 


IN  treating  of  deeds  I  (hall  confider,  firfl,  their  general  na~ 
ture ;  and,  next,  the  feveral  forts  or  kinds  of  deeds,  with 
their  refpe&ive  incidents.  And  in  explaining  the  former,  I 
Ihall  examine,  firft,  what  a  deed  is  ;  fecondiy,  its  reqnifltes  j 
and,   thirdly,   how  it  may  be  avoided, 

I.  First  then,  a  deed  is  a  writing  fealed  and  delivered  by 
the  parties  (a).  It  is  fometimes  called  a  charter,  carta  from 
its  materials ;  but  mod  ufually,  when  applied  to  the  transac- 
tions of  private  fubjects,  it  is  called  a  deed,  in  Lajtin  fkffium, 
x*t'  i$ox»v,  becaufe  it  is  the  mofi  folemn  and  authentic  act  that  a 
man  can  poihbly  perform,  with  relation  to  the  difpofal  of  his 
property;  and  therefore  a  man  mall  always  be  ejjoppedby  his 
own  deed,  or  not  permitted  to  aver  or  prove  any  thing  in  con- 
tradiction to  what  he  has  once  fo  folmnely  and  deliberately  a- 
vowed  (b).  If  a  deed  be  made  by  more  parties  than  one,  there 
ought  to  be  regularly  as  many  copies  of  it  as  there  are  partiesj 
and  each  mould  be  cut  or  indented  (formerly  in  acute  angle? 
tnflardentiwn,  but  atprefent  in  a  waving  line)  on  the  toporfide, 
to  tally  or  correfpond  with  the  other ;  which  deed  fo  made,  is 
called  an  indenture.  Formerly,  when  deeds  were  more  concife 
than  at  prefent,  it  was  ufual  to  write  both  parts  on  the  fame 
piece  of  parchment,  with  fome  word  or  letters  of  the  alphabet 
writen  between  them;  through  wMch  the  parchment  was 
cut,  either  in  a  ftraight  or  indented  line,  in  fuch  a  manner  as  to 

(a)  Co.  Litt.  iff.  (b)  Plowd.  434> 
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leave  half  the  word  on  one  part  and  half  on  the  other.  Deeds 
thus  made  were  denominated  fynographa  by  the  canonists  (c) ; 
and  with  us  chirographa,  or  hand-writings  (d) ;  the  word  ciro- 
graphum  or  cyrographum  being  ufually  that  which  was  divided 
in  making  the  indenture  :  and  this  cuik>m  is  full  preferved  in 
making  out  the  indentures  of  a  line,  whereof  hereafter.  But 
at  length  indenting  only  has  come  into  ufe,  without  cutting 
through  any  letters  at  all ;  and  it  feems  at  prefent  to  ferve  for 
little  other  purpofe,  than  to  give  name  to  the  fpecies  of  the 
deed.  When  the  feveral  parts  of  an  indenture  are  interchange- 
ably executed  by  the  feveral  parties,  that  part  or  copy  which 
Is  executed  by  the  grantor  is  ufually  called  the  original,  and  the 
reft  are  counterparts:  though  of  late  it  is  molt  frequent  for  all 
the  parties  to  execute  every  part ;  which  renders  them  all  o- 
riginals.  A  deed  made  by  one  party  only  is  not  indented,  but 
foiled  or  maved  quite  even ;  and  is  therefore  called  a  deed- 
foil,   or  a  fingle  deed  (e). 

II.  We  are  in  the  next  place  to  confider  the  requisites  of  a 
deed.  The  firfl  of  which  is,  that  there  be  perfons  able  to 
contract  and  be  contracted  with,  for  the  purpofes  intended  by 
the  deed  ;  and  aifo  a  thing,  or  fubjecl:  matter  to  be  contracted 
for  ;  all  which  muft  be  expreffed  by  fufficient  names  (f ).  So 
as  in  every  grant  there  muft  be  a  grantor,  a  grantee,  and  a 
thing  granted  ;  in  every  leafe  aleffor,  aleffee,  and  a  thing  de- 
mifed. 

Secondly  ;  the  deed  muft  be  founded  upon  good  and 
filfficieht  confi •deration.  Not  upon  an  ufurious  contract  (g) ; 
ilor  upon  fraud  or  colluiion,  either  to  deceive  purchafors 
bona  fide  (h),  or  juft  and  lawful  creditors  (i)  ;  any  of  which 
bad  confiderations  will  vacate  the  deed.  A  deed  alfo,  or 
other  grant,  made  without  any  confideration,  is,  as  it  were, 
of  no  effect ;  for  it  is  conflrued  to  enure,  or  to  be  effectual, 
only  to  the  ufe  of  the  grantor  himfelf(k).     The -confide- 

(c)  Lyndew.  li.t.  IO.  c.  I.  (g)  Stat.  13  Eliz.  c.  8. 

(d>  Mirror,  c  2.  §.  27.  ^h)  Stat.  27  Eliz.  c.  4. 

(e)  Ibid.  Litt.  §.  371,  372.  (i)  Stat.  13  Eliz.  c  5. 

(f)  Co.  Litt.  3>  (k)  Perk.  §.  533. 
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ration  maybe  either  a  good,  or  a  valuable  one.  A  good  confide- 
ration  is  fuch  as  that  of  blood,  or  of  natural  love  and  affection, 
when  a  man  grants  an  eftate  to  a  near  relation ;  being  found- 
ed in  motives  of  generofity,  prudence,  and  natural  duty : 
a  valuable  confideration  is  fuch  as  money,  marriage,  or  the 
like,  which  the  law  efteems  an  equivalent  given  for  the  grant 
(1) ;  and  is  therefore  founded  in  motives  of  juitice.  Deeds, 
made  upon  good  confideration  only,  are  confidered  as  merely 
voluntary,  and  are  frequently  fet  afide  in  favour  of  creditors, 
and  bona  fide  purchafors. 

Thirdly  ;    the   deed   muft  be   written,    or  I  prefume, 
printed;  for  it  may  be  in  any  character  or  any  language  ;  but 
it  muft  be  upon  paper,  or  parchment.    For  if  it  be  written  on 
ftone,   board,  linen,    leather,  or  the  like,   it  is  no  deed  (m). 
Wood  or  ftone  may  be  more  durable,    and  linen  lefs  liable  to 
rafures  ;   but  writing  on  paper  or  parchment  unites  in  itfelf, 
more  perfectly  than  any  other  way,  both  thofe  delirable  qua- 
lities :  for  there  is  nothing  elfe  fo  durable,   and  at  the  fame 
lime  fo  little  liable  to  alteration  ;    nothing  fo  fecure  from  alte- 
ration, that  is  at  the  fame  time  fo  durable.     It  muft  alio  have 
the  regular  ftamps,  impofed  on  it  by  the  feveral  ftatutes  for 
the  increafe  of  the  public  revenue  ;    elfe  it  cannot  be  given  in 
evidence.    Formerly  many  conveyances  were  made  by  parole, 
or  word  of  mouth  only,  without  writing  ;    but  this  giving  a 
handle  to  a  variety  of  frauds,  the  flatute  29  Car.  II.  c.  3.  e- 
ziaets,    that  no  leafe  or  eftate  in  lands,   tenements,  or  heredi- 
taments, (except  leafes,    not  exceeding  three  years  from  the 
making,    and  whereon  the  referved  rent  is  at  leaft  two  thirds 
of  the  real  value)  ihall  be  looked  upon  as  of  greater  force  than 
a  leafe  or  eftate  at  will ;    unlefs  put  in  writing,  and  figned  by 
the  party  granting,   or  his  agent  lawfully  authorized  in  wri- 
ting. 

Fourthly  ;  the  matter  written  muft  be  legally  and  or- 
derly fet  forth:  that  is,  there  muft  be  words  fufficient  to 
fpecify  the  agreement  and  bind  the  parties :   which  fuifici- 

(I)  3  Rep.  83.  (m)  Co.  Litt.  229.  F.  N-  B.  122. 
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ency  muft  be  left  to  the  courts  of  law  to  determine  (n).  For 
it  is  not  abfolutely  neceiTary  in  law,  to  have  all  the  formal 
parts  that  are  ufually  drawn  out  in  deeds,  fo  as  there  be  fuffi- 
cient  words  to  declare  clearly  and  legally  the  party's  meaning. 
But,  as  thefe  formal  and  orderly  parts  are  calculated  to  con-, 
vey  that  meaning  in  the  cleared,  diirincteft,  and  mod  effectual 
manner,  and  have  been  well  confidered  and  fettled  by  the 
wifdom  of  fuccemve  ages,  it  is  prudent  not  to  depart  from 
them  without  good  reafcn  or  urgent  neceifity  ;  and  therefore 
I  will  here  mention  them  in  their  ufual  (o)  order. 

i .  The  premifes  may  be  ufed  to  fet  forth  the  number  an4 
Barnes  of  the  parties,  with  their  additions  or  titles.  They  al, 
fo  contain  the  recital,  if  any,  of  fuch  deeds,  agreements,  or 
matters  of  fact,  as  are  neceiTary  to  explain  the  reafons  upon 
which  the  prefent  tranfaction  is  founded  :  and  herein  alfo  is  fet 
down  the  coniideration  upon  which  the  deed  is  made.  And 
then  follows  the  certainty  of  the  grantor,  grantee,  and  thing 
granted  (p). 

i,  3.  NexT ?  come  the  habendum  and  tenendum  (q).  The 
office  of  the  habendum  is  properly  to  determine  what  eflate  or 
intereit  is  granted  by  the  deed  :  though  this  may  be  perform- 
ed, and  fometimes  is  performed,  in  the  premifes.  In  which 
cafe  the  habendum  may  leffen,  enlarge,  explain,  or  qualify,  but 
not  totally  contradict  or  be  repugnant  to,  the  eflate  granted  in, 
the  premifes.  As  if  a  grant  be  u  to  A  and  the  heirs  of  his  bo- 
dy" in  the  premifes,  habendum, "  to  him  and  his  heirs  for  ever," 
or  viceverfa;  here  A  has  an  eftate-tail,  and  a  fee-fimple  expec- 
tant thereon  fr).  But  had  it  been  in  the  premifes  "  to  him  and 
(i  his  heirs,"  habendum,  (l<  to  him  for  life,"  the  habendum  would 
be  utterly  void  (s) ;  for  an  eflate  of  inheritance  is  veiled  in  him 
before  the  habendum  comes,  and  mall  not  afterwards  be  ta- 
ken away,  or  divefted  by  it.  The  tenendum,  iC  and  to  hold," 
is. now  of  very  little  ufe,  and  is  only  kept  in  by  cuilom. 
It  was   fometimes   formerly   ufed  to  fignify  the  tenure,    by 

(n)   Co.  Litt.  225.  (r)  Co.  Lkt.    21.   2  Roll.  Rep.  .10. 

(o)  Ibih.  6.  2pv     Cro.  Jac.  476. 

(pj  See  appendix,  N°.  2.  §.  2-pag-v.  (sj  2  Re'p.  23.    8  Rep.  56. 

which 
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which  the  eftate  granted  was  to  be  holden  ;  viz.  iC  tenenduin 
per  fervitium  rmlitare9  in  burgagio,  in  Ubero  focagio,  &rc.9i 
But,  all  thefe  being  now  reduced  to  free  and  common  focage, 
the  tenure  is  never  fpecified.  Before  the  ftatute  of  quia  emp- 
tor esy  18  Edw.  I.  it  was  alfo  fometimes  ufed  to  denote  the 
lord  of  whom  the  land  mould  be  holden;  but  that  ftatute  di- 
recting all  future  purchafers  to  hold,  not  of  the  immediate  gran- 
tor, but  of  the  chief  lord/ of  the  fee,  this  ufe  of  the  tenendum 
hath  been  alfo  antiquated ;  though  for  long  time  after  we 
find  it  mentioned  in  antient  charters,  that  the  tenement  mail  be 
holden  de  capitalihus  dominis  feodi  (t) :  but,  as  this  exprefTed 
nothing  mpre  than  the  ftatute  had  already  provided  for,  it 
gradually  grew  out  of  ufe, 

4.  Next  follow  the  terms  or  ftip illations,  if  any,  upon  which 
the  grant  is  made  :  the  firft  of  which  is  the  reddendum  or  re- 
fervation,  whereby  the  grantor  doth  create  or  refeve  fome 
new  thing  to  himfeif  out  of  what  he  had  before  granted.  As 
"  rendering  thereby  yearly  the  fum  of  ten  (hillings,  or  a 
ie  pepper-corn,  or  two  days  ploughing,  or  the  like  (u).'? 
This  render,  reditus,  return,  or  rent,  under  the  pure  feoclal 
fyftem,  confifted  in  chivalry,  principally  of  military  fervices  % 
in  villenage,  of  the  moft  ilavim  offices  ;  and,  in  focage,  it  ufu-. 
ally  conTifts  of  money,  though  it  may  confift  of  fervices  ftill, 
or  of  any  other  certain  profit  (w).  To  make  a  reddendum  good, 
if  it  be  of  any  thing  newly  created  by  the  deed,  the  referva- 
tion  mull:  be  to  the  grantors,  or  fome,  or  one  of  them,  and 
not  to  any.  ftranger  to  the  deed  (x).  But  if  it  be  of  antient 
fervices  or  the  like,  annexed  to  the  land,  then  the  refervation 
may  be  to  the  lord  of  the  fee  (y) . 

5.  Another  of  the  terms  upon  which  a  grant  may  be 
made,  is  a  condition ;  which  is  a  claufe  of  contingency,  on 
the  happening  of  which  the  eftate  granted  may  be  defeated  ; 
as  "  provided   always,  that  if  die  mortgagor  Jhall  pay  the 

(t)  Append.  N°.  I.  .Madox.  For-         (w)  See  pao.  41. 
mul.  p.ijffim.  (x)  Plowa.  13.      8  Rep.  71. 

\n)  Append.  N°.  II.  §.  1.  pag.  iii.         (y)  Append.  N°.  I.  p.  I 

"  mortgagee 
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"  mortgagee  500  /.  upon  fuch  a  day,  the  whole  eftate  granted 
«  fhall  determine  ;"   and  the  like  (z). 

6.  Next  may  follow  the  claufe  of  warranty;  whereby  the 
crrantor  doth,  for  himfelf  and  his  heirs,  warrant  and  fecure  to 
the  grantee  the  eftate  fo  granted  (a).     By  the  feodal  conftitu- 
tion,  if  the  vafal's  title  to  enjoy  the  fee  was  difputed,  he  might 
touch,  or  call,  the  lord  or  donor  to  warrant  or  infure  his 
gift ;  which  if  he  failed  to  do,  and  the  vafal  was  evicted,   the 
lord  was  bound  to  give  him  another  feud  of  equal  value  in  re- 
compenfe  (b.)    And.fo,  by  our  antient  law,  if  before  the  fhtute 
of  quia  emptor es  a  man  enfeoffed  another  in  fee,  by  the  feodal 
verb  dedl,  to  hold  of  himfelf  and  his  heirs  by  certain  fervices  ; 
the  law  annexed  a  warranty  to  this  grant,  which  bound  the 
feoffor  and  his  heirs,  to  whom  the  fervices  (which  were  the 
confide  ration  and  equivalent  for  the  gift)  were  originally  fti- 
pulated  to  be  rendered  (c).     Or  if  a  man  and  his  anceftors 
had  immemorially  holden  land  of  another  and  his  anceftors  by 
the  fervice   of  homage  (which  was  called  homage  auncejlrel) 
this  alfo  bound  the  lord  to  warranty  (d)  ;  the  homage  being 
an  evidence  of  fuch  a  feodal  grant.     And,  upon  a  fimilar 
principle,  in  cafe,  after  a  partition  or  exchange  of  lands  of  in- 
heritance, either  party  or  his  heirs  be  evicted  of  his  fhare,  the 
other  and  his  heirs  are  bound  to  warranty  (e),  becaufe  they 
enjoy  the  equivalent;    And  fo,  even  at  this  day,  upon  a  gift  in 
tail  or  leafe  for  life,  rendering  rent,  the  donor  or  leffor  and 
his  heirs  (to  whom  the  rent  is  payable)  are  bound  to  warrant 
the  title  (f ).     But  in  a  feoffment  in  fee  by  the  verb  dedl,  fmce 
the  ftatute  of  quia  emptor  es,  the  feoffor  only  is  bound  to  the 
implied  warranty,  and  not  his  heirs  (g)  ;  becaufe  it  is  a  mere 
perfcnal  contract:  on  the  part  of  the  feoffor,  the  tenure  (and 
of  courfe  the  antient  fervices)  refulting  back  to  the  fuperior 
lord  of  the  fee.     And  in  other  forms  of  alienation,  gradu- 


(z)  Append.  N°.  II.  §.  2.  pag.  viii.  .      (d)  Litt.  §.  143. 

(a)  Ibid.  N°.  I.  p.  i-  (e)  Co.  Litt.  174. 

(b)  Feud.  /•  2.  t  8.  6-  25.  (f)  Ibid.  384. 

(c)  Co.  Litt.  384.  (g)  Ibid. 
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ally  introduced  fmce  that  ftatute,  no  warranty  whatfoever  is 
implied  (h)  ;  they  bearing  no  fort  of  analogy  to  the  original 
feodal  donation.  And  therefore  in  fuch  cafes  it  became  ne- 
ceffary  to  add  an  exprefs  claufe  of  warranty,  to  bind  the  grant- 
or and  his  heirs ;  which  is  a  kind  of  covenant  real,  and  can 
only  be  created  by  the  verb  warrantizo  or  warrant  (i). 

These  exprefs  warranties  were  introduced,  even  prior  to 
the  ftatute  of  quia  empiores,  in  order  to  evade  the  ftrictnefs  of 
the  feodal  do&rine  of  non- alienation  without  the  confent  'of 
the  heir.  For,  though  he,  at  the  death  of  his  anceftor,  might 
have  entered  on  any  tenements  that  were  aliened  without  his 
concurrence,  yet,  if  a  claufe  of  warranty  was  added  to  the 
anceftor's  grant,  this  covenanr  defcending  upon  the  heir  in- 
fur  ed  the  grantee  ;  not  fo  much  by  confirming  his  title, '  as  by 
obliging  fuch  heir  to  yield  him  a  recompenfe  in  lands  of  equal 
value  :  the  law,  in  favour  of  alienations,  fuppofmg  that  no 
anceftor  would  wantonly  difmherit  his  next  of  blood  (k) ;  and 
therefore  prefuming  that  he  had  received  a  valuable  confide- 
ration,  either  in  land,  or  in  money  which  had  purchafed  land, 
and  that  this  equivalent  defcended  to  the  heir  together  with 
the  anceftor's  warranty.  So  that  when  either  an  anceftor,  be- 
ing the  rightful  tenant  of  the  freehold,  conveyed  the  land  to  a 
ftranger  and  his  heirs,  or  releafed  the  right  in  fee-fimple  to 
one  who  was  already  in  pofTeilion,  and  fuperadded  a  warranty 
to  his  deed,  it  was  held  that  fuch  warranty  not  only  bound 
the  warrantor  himfelf  to  protect  and  afTure  the  title  of  the 
warrantee,  but  it  alfo  bound  his  heir  :  and  this,  whether  that 
warranty  was  lineal' or  collateral  to  the  title  of  the  land,  lineal 
warranty  was  where  the  heir  derived,  or  'might  by  poilibiiity 
have  derived,  his  title  to  the  land  warranted,  either  from  or 
thro,  the  anceftor  who  made  the  warranty ;  as,  where  a  fa, 
ther,  or  an  elder  fon  in  the  life  of  the  father,  releafed  to  the  dif- 
feifor  of  either  themfelves  or  the  grandfather,  with  warranty, 
this  was  lineal  to  the  younger  fon  (1).  Collateral,  warranty 
was  where  the  heir's  title  to  the  land  neither  was,  nor  could 

(h)  Co.  Litt.  i>02o  (k)  Co.  Litt.  373. 

(i)  Litt.  §.  733-  (1)  Litt.  §.  703,  706,  707. 

have 
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have  been,  derived  from  the  warranting  anceftor  ;  as,  where 
a  younger  brother  releafed  to  his  father's  difleifor,  with  war- 
ranty, this  was  collateral  to  the  elder  brother  (m).  But  where 
the  very  conveyance,  to  which  the  warranty  was  annexed, 
immediately  followed  a  dhTeifiri,  or  operated  itfelf  as  fuch  (as, 
where  a  father,  tenant  for  years,  with  remainder  to  his  fon  in 
fee,  aliened  in  fee-fmrple  with  warranty)  this  being  in  its  ori- 
ginal manifeftly  founded  on  the  tort  or  wrong  of  the  warran- 
tor himfelf,  was  called  a  warranty  commencing  by  dijfeipn;  and, 
being  too  palpably  injurious  to  be  fupported,  was  not  binding 
upon  an  heir  of  fuch  tortious  warrantor  (n). 

In  both  lineal  and  collateral  warranty,  the  obligation  of  ths 
heir  (in  cafe  the  warrantee  was  evicted,  to  yield  him  other 
lands  in  their  ftead)  was  only  on  condition  that  he  had  other 
fumcient  lands  by  defcent  from  the  warranting  anceftor  (o). 
But  though,  without  alTets,  he  was  not  bound  to  infure  the 
title  of  another,  yet  in  cafe  of  lineal  warranty,  whether  alTets 
defcended  or  not,  the  heir  was  perpetually  barred  from  claim- 
ing the  land  himfelf;  for,  if  he  could  fucceed  in  fuch  claim,  he 
would  then  gain  alTets  by  defcent  (if  he  had  them  not  before) 
and  muft  fulfil  the  warranty  of  his  anceftor  :  and  the  fame  rule 
(p)  was  with  lefs  juftice  adopted  alio  in  refpect  of  collateral 
warranties,  which  like  wife  (though  no  aiTets  defcended)  barred 
the  heir  of  the  warrantor  from  claiming  the  land  by  any  col- 
lateral title  ;  upon  the  prefumption  of  law7  that -he  might  here- 
after have  alTets  by  defcent  either  from  or  through  the  fame 
anceftor.  The  inconvenience  of  this  latter  branch  of  the  rule 
was  felt  very  early,  when  tenants  by  the  curtefy  took  upon 
them  to  alien  their  lands  with  warranty ;  which  collateral 
warranty  of  the  father  defending  upon  his  fon  (who  was 
the  heir  of  both  his  parents)  barred  him  from  claiming  his 
maternal  inheritance  :  to  remedy  which  the  ftatute  of  Glo- 
cefter,  6  Edw.  I.  c.  3.  declared  that  fuch  warranty  mould 
be  no  bar  to  the  fon,    urilefs  afiets  defcended  from  the  father. 

(m)Litt.  §.  705.  707.  (o)  Co.  Litt.  102. 

(11)  Litt,  §.  698.  702.  (p)  Lilt.  §•  71 1*  7^ 

It 


€h.  20.  if    THINGS.  303 

It  was  afterwards  attempted  in  50  Edw.  III.  to  make  the 
lame  provilion  univerfal,  by  enacting  that  no  collateral  war- 
ranty ihoukl  be  a  bar,  unlefs  where  aiTets  defcended  from  the 
fame  anceftor  (q) :  but  it  then  proceeded  not  to  effed.  How- 
ever, by  the  flatute  11  Henry  VI.  c.  20.  notwithstanding  any 
alienation  with  warranty  by  tenant  in  dower,  the  heir  of  the 
hufband  is  not  barred,  though  he  be  alfo  heir  to  the  wife. 
And  by  flatute  4&  5  Ann.  c.  16.  all  warranties  by  any  te- 
nant for  life  mall  be  void  againil  thofe  in  remainder  or  rever* 
fion ;  and  all  collateral  warranties  by  any  anceftor  who  has  no 
eltate  of  inheritance  in  pofTeffion  mall  be  void  againfl  his  heir. 
By  the  wording  of  which  laft  flatute  it  ihould  feem,  that  the 
legiilature  meant  to  allow,  that  the  collateral  warranty  of  te- 
nant in  taii,  defcending  (though  without  aiTets)  upon  a  remain- 
der-man or  reverfioner,  mould  flill  bar  the  remainder  or  re- 
verfion.  For  though  the  judges,  in  expounding  the  flatute 
de  donis,  held,  that,  by  analogy  to  the  flatute  of  Glocefter, 
a  lineal  warranty  by  the  tenant  in  tail  without  aiTets  ihould 
not  bar  the  iflue  in  tail,  yet  they  held  fuch  warranty  with  af- 
fets  to  be  a  fufficient  bar  (r) :  which  was  therefore  formerly 
mentioned  (s)  as  one  of  the  ways  whereby  an  eftate  tail  might 
be  deftroyed;  it  being  indeed  nothing  more  in  effect,  than 
exchanging  the  lands  entailed  for  others  of  equal  value. 
They  alfo  held  that  collateral  warranty  was  not  within  the 
flatute  de  donis;  as  that  act  was  principally  intended  to  pre- 
vent the  tenant  in  tail  from  difinheriting  his  own  iflue :  and 
therefore  collateral  warranty  (though  without  aiTets)  was  al- 
lowed to  be,  as  at  common  law,  a  fufficient  bar  of  the  eftate-1 
tail  and  all  remainders  and  reverfions  expectant  thereon 
(t).  And  fo  it  flill  continues  to  be,  notwithflanding  the  fla- 
tute of  queen  Ann,  if  made  by  tenant  in  tail  in  poiTeihoru 
who  therefore  may'  now  without  the  forms  of  a  fine  or  re- 
covery, in  fome  cafes  make  a  good  conveyance  in  fee -Am- 
ple, by  fuperadding  a  warranty  to  his  grant ;  which,  if  ac- 
companied with  aiTets,  bars  his  own  iirue,  and  without  them 
bars  fuch  of  his  heirs  as  may  be   in  remainder  or  reverfion. 

(q)  Co.  Lkt.  tf$.  (sj  pag.  n$. 

fcrj  Litt.  §.  712.  2.  Inft.  293.  (t;  ck  Litt.  374.  2  rnft. 
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7.  After  warranty  ufually  follow  covenants,  or  conven- 
tions ;  which  are  claufes  of  agreement  contained  in  a  deed, 
whereby  either  party  may  ftipulate  for  the  truth  of  certain 
facts,  or  may  bind  himfelf  to  perform,  or  give,  fomething  to 
the  other.  Thus  the  grantor  may  covenant  that  he  hath  a 
right  to  convey;  or  for  the  grantee's  quiet  enjoyment;  or 
the  like  :  the  grantee  may  covenant  to  pay  his  rent,  to  repair 
the  premifes,  he,  (u).  If  the  covenantor  covenants  for  him- 
felf and  his  heirs,  it  is  then  a  covenant  real,  and  defcends 
upon  the  heirs ;  who  are  bound  to  perform  it,  provided  they 
have  affets  by  defcent,  but  not  otherwife :  if  he  covenants 
alfo  for  his  executors  and  adminijt  rotors,  his  perfonal  affets,  as 
well  as  his  real,  are  likewife  pledged  for  the  performance  of 
the  covenant;  which  makes  fuch  covenant  a  better  fecurity 
than  any  warranty,  and  it  has  therefore  in  modern  practice 
totally  fuperfeded  the  other. 

8.  Lastly  , comes  the  conclusion,  which  mentions  the  exe- 
cution and  date  of  the  deed,  or  the  time  of  its  being  given 
or  executed,  either  exprefsly,  or  by  reference  to  fome  day 
and  year  before-mentioned  (w).  Not  but  a  deed  is  good,  al- 
though it  mention  no  date ;  or  hath  a  falfe  date ;  or  even  if 
-  it  hath  an  impoffible  date,  as  the  thirtieth  of  February ;  pro- 
vided the  real  day  of  its  being  dated  or  given,  that  is,  de= 
livered,   can  be  proved  (x). 

I  proceed  now  to  the  fifth  requifite  for  making  a  good 
deed;  the  reading  of  it.  This  is  neceffary,  where-ever  any 
of  the  parties  defire  it;  and,  if  it  be  not  done  on  his  requeft, 
the  deed  is  void  as  to  him.  If  he  can,  he  ihould  read  it  him- 
felf: if  he  be  blind  or  illiterate,  another  mufr.  read  it  to  him. 
If  it  be  read  faliely,  it  will  be  void  ;  at  leaft  for  fo  much  as  is 
mif-recited :  unlefs  it  be  agreed  by  collufion  that  the  deed 
lhall  be  read  falfe,  onpurpofe  to  make  it  void;  for  in  foch  cafe 
it  ihall  bind  the  fraudulent  party  (y). 

(ii)  Append.  N°.  II.  §.  2.  pag.  vlii.         (x)  Co.  Litt.  46.     Dyer-  28. 
(w)  Ibid.  pag.  xii.  (y)  2  Rep.  3,  9.     11  Rep.  27. 
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Sixthly,  it  is  requifite   that  the  party,  whdfe  deed  it  is 
fliould  feat,  and  in  mod  cafes  I  apprehend  fliould  fign  it  alfo. 
The  ufe  of  feals,  as  a  mark  of  authenticity  to  letters  and  other 
inftruments  in  writing,  is  extremely  antient.   We  read  of  it  a- 
mong  the  Jews  and  Perfians  in  the  earlieft  and  moft  facred  re- 
cords of  hiftory  (z).     And  in  the  book  of  Jeremiah  there  is  a 
very  remarkable  inftance,  not  only  of  an  atteftation  by  feal,  but 
alfo  of  the  other  ufual  formalities  attending  a  Jewiih  purchafe 
(a).  In  the  civil  law  alfo  (b),  feals  were  the  evidence  of  truth  5 
and  were  required,  on  the  part  of  the  witneffes  at  Ieaft,  at  the 
atteftation  of  every  teftament.     But  in  the  times  of  our  Saxon 
anceftors,  they  were  not  in  ufe  much  here.     For  though  fir 
Edward  Coke  (c)  relies  on  an  inftance  of  king  Edwyn's  ma- 
king ufe  of  a  feal  about  an  hundred  years  before  the  conquerr, 
yet  it  does  not  follow  that  this  was  the  ufage  among  the  whole 
nation  :  and  perhaps  the  charter  he  mentions  may  be  of  doubt- 
ful authority,  from  this  very  circumftance,   of  being  fealed ; 
fmce  we  are  alTured  by  all   our  antient  hiftorians,    that  feal- 
ing  was  not  then  in  common  ufe.     Tile  method  of  the  Sax- 
ons was  for  fuch   as  could  write  to   fubfcribe  their  names, 
and,  whether  they  could  write  or  not,  to  affix  the  fign   of 
the  crofs:    which    cuftom  our  illiterate  vulgar    do,  for  the 
moft  part,   to  this  day  keep  up ;  by  figning  a  crofs  for  their 
mark,   when  finable  to  wrire  their  names.     And  indeed  this 
inability  to  write,  and  therefore  making  a  crofs  in   its  ftead, 
is  honeftly  avowed  by  Caedwolla,   a  Saxon  king,    at  the  end 
of  one  of  his  charters  (d).      In  like  manner,   and  for  the  fame 
unfurmountable  reafon,  the  Normans,    a  brave  but  illiterate 

fz).  t  Kings,  c.  21.     Daniel,  c.  6.  "pen"  c.  32. 

Either,  c.  8.  (b)  Inft'2.  id.  2  &  3". 

(a)  "  And  I  bought  the  field  of,  (c).  1  iniz.  7.     ' 

*'  Hanameel,  and  wieghed  him  the  (d)  "  Propria  manu  fro  ignorantla 

I*  money,    even    feventeen    fhekels  **  liter •arum  fipttimfan^fae  cr&cis  cx~ 

"  of  iilver.     And  I  fubferibed  the  "  prcjji et  fubfcrhf"  SelA.Jafii.Angl. 

"  evidence,  and  fealed  it,  and  took  /.  I.  §.  42.     And  this  (according  to 

"  witneiTes,   and  weighed  him  the  Procopius)  the  Emperor  Juftin  in 

*'  money  in  the  balances.       And  I  the  eaft,    and   Theodoric   king  of 

"  took   the    evidence    of   the   pur-  the  Goths  in  Italy,  had  before  au- 

'<  chafe,  both  that  which  was  feal-  thorifed  by  their   example   on    ac~ 

"  ed  according  to  the  law  and  cnf-  connt  of  their  inability  to  write. 
"  torn,  and  alfo  that  which,  was  o- 

Vol.  II.                               U  jiat:cn, 
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nation,  at  their  firft  fettlement  in  France,  ufed  the  practice  of 
fealing  only,  without  writing  their  names  :  which  cuftom  con- 
tinued, when  learning  made  its  way  among  them,  though  the 
reafon  for  doing  it  had  ceafed  ;  and  hence  the  charter  of  Ed- 
ward the  Confeflbr  to  Weftminfter  abbey,  himfelf  being  brought 
up  in  Normandy,  was  witneffed  only  by  his  feal,   and  is  gene- 
rally thought  to  be  the  oldeft  fealed  charter  of  any  authentici- 
ty  in   England   (e).     At    the    conqueft,    the   Norman   lords 
brought  over  into  this  kingdom  their  own  faihions  ;  and  intro- 
duced waxen   feals  only,  inftead   of  the  Engliih  method  of 
writing  their  names,  and  figning  with  the  fign  of  the  crofs(f ). 
The  impreihons   of  thefe   feals  were   fometimes  a  knight  on 
horfeback,  fometimes  other  devifes  :  but  coats  of  arms  were  not 
introduced  into  feals,  nor  indeed  into  any  other  ufe,  till  about 
the  reign  of  Richard  the  firft,  who  brought  them  from   the 
croifade  in  the  holy  land ;  where  they  were  firft  invented  and 
painted  on  the  Ihields  of  the  knights,  to  diflinguifli  the  variety 
of  perfons  of  every  chriflian  nation  who  reforted  thither,   and 
who   could  not,  when  clad  in  complete  fteel,   be  otherwife 
known  or  ascertained. 

This  neglect  of  figning,  and  refting  only  upon  the  authen- 
ticity of  feals,  remained  very  long  among  us  ;  for  it  was  held 
in  all  our  books  that  fealing  alone  was  fufficient  to  authenticate 

a  deed  :    and    fo  the   common  form  of  attefting    deeds, 

11  fealed  and  delivered/'  continues  to  this  day ;  notwithftanding 
the  ftatute  29  Car.  II.  c.  3.  before  mentioned  revives  the 
Saxon  cuftom,  and  exprefsly  directs  the  figning  in  all  grants 
of  lands,  and  many  other  fpecies  of  deeds,  in  which  therefore 
figning  feems  to  be  now  as  neceffary  as  fealing,  though  it  hath 
been  fometimes  held,  that  the  one  includes  the  other  (g). 

A  seventh  requifite   to  a  good  deed  is  that  it  be  deliver- 
ed, by  the  party  himfelf  or  his  certain  attorney :  which  there- 

(e)  Lamb.  Archeion.   5L  u  firmari  folitam,  in  caercim  imtref- 

(f)  "   Nermann}    chirjg'raphoi'uth     **  fam   mdtanty    modumque  fcribendt 
*? ' confeftionem,  cum  crncibus  aureis,     '**  Anglicum  rejlctmit,'   Ingulf. 

«  alfifijue  fignacuUs-facrhf   in  Angllq         (g)  3  Lev.  1.  Stra.  764- 

fore 
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fore  is  alfo  expreffed  in  the  atteftation;  "  fealed  and  deliver- 
"  ed."  A  deed  takes  effect  only  from  this  tradition  or  deli- 
very ;  for,  if  the  date  be  falfe  or  impoilible,  the  delivery  af- 
• certains  the  time  of  it.  And  if  another  perfon  feals  the  deed, 
yet  if  the  party  delivers  it  himfelf,  he  thereby  adopts  the  feal- 
ing  (h),  and  by  a  parity  of  reafon  the  (igning  alfo,  and  makes 
them  both  his  own.  A  delivery  may  be  either  abfolute,  that 
is,  to  the  party  or  grantee  himfelf ;  or  to  a  third  perfon,  to 
hold  till  fome  conditions  be  performed  on  the  part  of  the  gran- 
tee :  in  which  lad  cafe  it  is  not  delivered  as  a  deed,  but  as  an 
efcroiv  ;  that  is,  as  a  fcrowl  or  writing,  which  is  not  to  take 
effecl:  as  a  deed  till  the  conditions  be  performed  ;  and  then  it 
is  a  deed  to  all  intents  and  purpofes  (i). 

The  loft  requifite  to  the  validity  of  a  deed  is  the  atteftation, 
or  execution  of  it  in  the  prefence  of  witnejjes :  though  this  is 
neceifary,  rather  for  preferving  the  evidence,  than  for  consti- 
tuting the  effence,  of  the  deed.  Our  modern  deeds  are  in  re- 
ality nothing  more  than  an  improvement  or  amplification  of  the 
brevia  teftata  mentioned  by  the  feodal  writers  (k) ;  which  were 
written  memorandums,  introduced  to  perpetuate  the  tenor  of 
the  conveyance  and  inveftiture,  when  grants  by  parole  only 
became  the  foundation  of  frequent  difpute  and  Uncertainty, 
To  this  end  they  regiftered  in  the  deed  the  perfons  who  at- 
tended as  witneiles,  which  was  formerly  done  without  their 
figning  their  names  (that  not  being  always  in  their  power)  but 
they  only  heard  the  deed  read :  and  then  the  clerk  or  fcribe 
added  their  names,  in  a  fort  of  memorandum  ;  thus,  "  hijs  teftU 
"  bus,  Johanne  Moore,  Jacobo  Smithy  et  aliis  ad  banc  rem  con- 
€i  vocatis  (1)."  This,  like  all  other  foiemn  tranfactions,  was  o- 
riginally  done  only  coram  paribus  (m) ,  and  frequently  when  af^ 
fembled  in  the  court  baron,  hundred  or  county  court ;  which 
was  then  expreiTed  in  the  atteftation,  tefte  comiiatu,  hundredo, 
*jc.  (n).  Afterwards  the  atteftation  of  other  witnefles 
was    allowed,   the  trial  in  cafe  of   a  difpute  being  ftill  re- 

J  (h)  Perk.  §.  130.  (m)  Feud.  I  2.  t.  32. 

'  (i)  Co.  Litt.  36.  ,  (n)  Spelra.  Ghtf.  2 28.  Madox.  For- 

l k)  Feudal.  I.  1.  t.  4,  mul  u.Q.  221.  322.  66d. 

{{)  Co.  Litt.  7- 
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ferved  to  the  pares  ;  with  whom  the  witnefTes  (if  more  than 
one)  were  afTociated,  and  joined  in  the  verdict  (o) :  till  that 
alfo  was  abrogated  by  the  flat  ate  of  York,  12  Edw.  II.  ft.  i . 
e.  2.  And  in  this  manner,  with  fome  fuch  claufe  of  hijs  tefii- 
bus,  are  all  old  deeds  and  charters,  particularly  magna  charta, 
witnefTed.v  And,  in  the  time  of  fir  Edward  Coke,  creations 
of  nobility  were  full  witnefTed  in  the  fame  manner  (p).  But 
in  the  king's  common  charters,  writs,  or  letters  patent,  the 
ftile  is  now  altered  :  for,  at  prefent,  the  king  is  his  own  wit- 
nefs,  and  attefts  his  letters  patent  thus  :  "  tefie  meipfo,  wit- 
"  nefs  curfelf  at  Weftminfter,  &c :'?  a  form  which  was  in- 
troduced by  Richard  the  firft  (q),  but  not  commonly  ufed  till 
about  the  beginning  of  the  fifteenth  century  ;  nor  the  claufe 
of  hijs  teflihus  entirely  difcontinued  till  the  reign  of  Henry  the 
eighth  (r) :  which  was  alfo  the  aera  of  difcontinuing  it  in  the 
deeds  of  fubje&s,  learning  being  then  revived,  and  the  facul- 
ty of  writing  more  general :  and  therefore  ever  fince  that  time 
the  witnefTes  have  fubfcribed  their  attefbtion,  either  at  the 
bottom,  or  on  the  back,    of  the  deed  (s). 

III.  We  are  next  to  confider,  how  a  deed  may  be  avoided, 
or  rendered  of  no  effect.  And  from  what  has  been  before  laid 
down  it  will  follow,  that  if  a  deed  wants  any  of  the  efTential 
requifites  before-mentioned  ;  either,  i .  Proper  parties,  and  a 
proper  fuhject  matter:  2.  A  good  and  fufncient  consideration: 
3.  Writing,  on  paper  or  parchment, -duly  flamped  :  4.  Suffi- 
cient and  legal  words,  properly  difpofed  :  ^.  Reading,  if  defl- 
red,  before  the  execution:  6.  Sealing;  and,  by  the  ftatute,  in 
many  cafes- figning  alfo:  or,  7.  Delivery  :  it  is  a  void  deed  ab 
initio.  It  may  alfo  be  avoided  by  matter  ex  poft  fa&oi 
as,  1.  By  rafure,  interlining,  or  other  alteration  in 
any  material  part ;  unlefs  a  memorandum  be  made 
thereof  at  the  time  of  the  execution  and  atteflation  (t), 
2.    By   breaking   off,     or   defacing,    the  feal  _(u).       3.    By 

(o)  Co.  Litt.  6".  (3)  2  In  ft.  78. 

(p)  2  Inft.  77.  \t)  11  Rep.  27. 

(q)  Msrd&x. \Formul.  n°.  515.  (u)  sRep.  23. 


(v)  Ibid.  Biflert,  fbl.  32. 
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delivering  it  up  to  be  cancelled  ;  that  is  to  have  lines  drawn 
over  it,  in  the  form  of  lattice  work  or  cancelli ;  though  the 
phrafe  is  now  ufed  figuratively  for  any  manner  of  obliteration 
or  defacing  it.  4.  By  the  difagreement  of  fuch,  whofe  con- 
currence is  neceffary,  in  order  for  the  deed  to  ftand  :  as,  the 
hufband,  where  a  feme  covert  is  concerned ;  an  infant,  or  per- 
fon  under -durefs,  when  thofe  difficulties  are  removed;  and 
the  like.  5.  By  the  judgment  or  decree  of  a  court  of  judica- 
ture. This  was  antiently  the  province  of  the  court  of  (tar 
chamber,  and  now  of  tha>  chancery  :  when  it  appears  that  the 
deed  was  obtained  by  fraud,  force,  or  other  foul  practice  ;  or 
is  proved  to  be  an  abfolute  forgery  (w).  In  any  of  thefe  cafes 
the  deed  may  be  voided,  either  in  part  or  totally,  according 
as  the  caufe  of   avoidance  is  more  or  lefs  extenfive. 

And,  having  thus  explained  the  general  nature  of  deeds? 
we  are  next  to  confider  their  feveral  fpecies,  together  with 
•their  refpecYive  incidents.  And  herein  I  mall  only  examine 
the  particulars  of  thofe,  which,  from  long  practice  and  experi- 
ence of  their  efficacy,  are  generally  ufed  in  the  alienation  of 
real  eftates  :  for  it  would  be  tedious,  nay  infinite,  to  defcant 
upon  all  the  feveral  inftruments  made  ufe  of  in  per/anal  con- 
cerns, but  which  fall  under  our  general  definition  of  a  deed  ; 
that  is,  a  writing  fealed  and  delivered.  The  former,  being 
principally  fuch  as  ferve  to  convey  the  property  of  lands  and 
tenements  from  man  to  man,  are  commonly  denominated  con- 
veyances :  which  are  either  conveyances  at  common  law,  or 
fuch  as  receive  their  force  and  efficacy  by  virtue  of  the  Jiatuh 
■of  ufes. 

I.  Of  conveyances  by  the  common  law,  feme  may  be  called 
original,  or  primary  conveyances  ;  which  are  thofe  by  means 
whereof  the  benefit  or  eftate  is  created  or  firft  arifes  :  others 
are  derivative  or  fecondary ;  whereby  the  benefit  or  edate, 
-originally  created,  is  enlarged,  retrained,  transferred,  or  ex? 
•tinguiflied. 

(w)  Toth,  Np.  24.    1  Vern.  348. 
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Original  conveyances  are  the  following;  i.  Feoffment ; 
%.  Gift;  3.  Grant;  4.  Leafe ;  5.  Exchange;  6.  Partition: 
derivative  are,  7.Releafe;  8.  Confirmation;  9.  Surrender; 
1 0 .  Alignment ;    11.  Defeazance. 

1 .  A  Feoffment ',  feoff amentum,  is  a  fubftantive  derived  from 
the  verb  to  enfeoff,  feoffare  or  infeudarey  to  give  one  a  feud  ; 
and  therefore  feoffment  is  properly  donatio  feudi,  (x).  It  is 
the  moil  antient  method  of  conveyance,  the  raoft  folemn  and 
public,  and  therefore  the  mofteafily  remembered  and  proved. 
And  it  may  properly  be  denned,  the  gift  of  any  corporeal  he- 
reditament to  another.  He  that  fo  gives  or  enfeoffs,  is  called 
the  feoffor  ;  and  the  perfon  enfeoffed  is  denominated  the  fo? 
offee. 

This  is  plainly  derived  from,  or  is  indeed  itfelf  the  very- 
mode  of  the  antient  feodal  donation  ;  for  though  it  may  be  per- 
formed by  the  word  iC  enfeoff"  or  iC  grant,"  yet  the  aptefl 
word  of  feoffment  is  "  door  dedi  (y)."  And  it  is  (till  directed 
and  governed  by  the  fame  feodal  rules ;  inlomuch  that  the 
principal  rule  relating  to  the  extent  and  effect  of  a  feodal  grant, 
u  tenor  eft  qui  legem  dat  feudo"  is  in  other  words  become  the 
maxim  of  our  law  with  relation  to  feoffments,  li  modus  legem 
*'  dat  donationi  (z) ."  And  therefore  as  in  pure  feodal  donations 
the  lord,  from  whom  the  fend  moved,  muft  exprefsly  limit  and 
declare  the  continuance  or  quantity  of  eftate  he  meant  to  con- 
fer, ne  quis  plus  donaffe  pr<efwnatur,  quam  in  donatione  exprejferit 
(a)  ;  fo,  if  one  giants  by  feoffment  lands  or  tenements  to  ano- 
ther, and  limits  or  expreffes  no  eftate,  the  grantee  (due 
ceremonies  of  law  being  performed)  hath  barely  an  eftate, 
for  life  (b).  For,  as  the  perfonal  abilities  of  the  feoffee 
were  originally  prefumed  to  be  the  intermediate  or  principal 
inducements  to  tEe  feoffment,  the  feoffee's  eflate  ought  to 
be  confined  to  his  perfon,  and  fubfift  only  for  his  life ;    unT 


(■z)  Co.  Litt.  9.  (a)  pag.  108. 

(y)  Ibid.  {b)  Co.  Litt.  42. 

(z)  "Wright.  21. 
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lefs  the  feoffor,  by  exprefs  provifion  in  the  creation  and  con- 
ftitution  of  the  eftate,  hath  given  it  a  long  continuance. 
Thefe  exprefs  proviiions  are  indeed  generally  made ;  for  this 
was  for  ages  the  only  conveyance,  whereby  our  anceftors  were 
wont  to  create  an  eilate  in  fee-fimple  (c),  by  giving  the  land 
to  the  feoffee,  to  hold  to  him  and  his  heirs  for  ever  j  though 
it  ferves  equally  well  to  convey  any  other  eftate  of  freehold  (d). 

But  by  the  mere  words  of  the  deed  the  feoffment  is  by  no 
means  perfected.  There  remains  a  very  material  ceremony  to 
be  performed,  called  livery  offeifin;  without  which  feoffee  has 
but  a  mere  eftate  at  will  (e).  This  livery  offeifin  is  no  other 
than  the  pure  feodal  inveftiture,  or  delivery  of  corporal  poi- 
feffion  of  the  land  or  tenement;  which  was  held  absolutely  ne- 
ceftary  to  complete  the  donation.  (i  Nam  feudum  fine  invejii- 
f  tura  nulla  modo  conjittui  potuh  (f)  :7>  and  an  eftate  was  then 
only  perfect,  when  as  Fleta  expreffes  it  in  our  law,  "  fit  jur 
"  ris  etfeifinae  conjunfiio,  (g)." 

Investitures,  in  their  original  rife,  were  probably  in- 
tended to  demonftrate  in  conquered  countries  the  actual  pofTef- 
fion  of  the  lord ;  and  that  he  did  not  grant  a  bare  litigious 
right,  which  the  foldier  was  ill  qualified  to  profecute,  but  a 
peaceable  and  firm  poueflion.  And,  at  a  time  when  writing 
was  feldom  pra&ifed,  a  mere  oral  gift,  at  a  diftance  from  the 
fpot  that  was  given,  was  not  likely  to  be  either  long  or  ac- 
curately retained  in  the  memory  of  by-ftanders,  who  were  very 
little  inter efte'd  in  the  grant.  Afterwards  they  were  retained 
as  a  public  and  notorious  act,  that  the  country  might  take  no- 
tice of  and  teftify  the  transfer  of  the  eftate  ;  and  that  fuch  as 
claimed  title  by  other  means  might  know  againfl  whom  to  bring 
their  actions. 

In  all  well-governed  nations,  fome  notoriety  of  this  kind 
fras  been  ever  held  requifite,    in  order  to  acquire  and  aicer-, 

(c)  See  Appendix.  N°.  I.  (f )  Wright.  37. 

(d)  Co.  Litt.  9.  (g)  /.  3.  c.j  5.  §.  £. 
4e)  Litt.  5.  66. 
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fain  the  property  of  lands.  In  the  Roman  law  plenum  domi* 
mum  v/as  notfaid  tofuhfift,  unlefs  where  a  man  hath  both  the 
right  and  the  corporal  poffejjion;  which  pofTeffion  could  not  be 
acquired  without  both  an  actual  intention  to  polTefs,  and  an 
actual  feifm,  or  entry  into  the  premifes,  or  part  of  them  in  the 
name  of  the  whole  (h).  And  even  in  ecclefiaftical  promotions, 
where  the  freehold  pailes  to  the  perfon  promoted,  corporal 
pofleflion  is  required  at  this  day,  to  veft  the  property  com- 
pletely in  the  new  proprietor ;  who,  according  to  the  diftinction 
of  the  canonifts  (i),  acquires  the  jus  ad  rem,  or  inchoate  and  im- 
perfect right,  by  nomination  and  inftitution ;  but  not  the  jus 
hi  re,  or  complete  and  full  right,  unlefs  by  corporal  ppffeilion. 
Therefore  in  dignities  poifellion  is  given  by  inftallment;  hi 
rectories  and  vicarages  by  induction,  without  which  no  tem- 
poral rights  accrue  to  the  minifter,  though  every  ecclefiallical 
power  is  vefte"d  in  him  by  inftitution.  So  alfo  even  in  defcents 
of  lands,  by  our  law,  which  are  caft  on  the  heir  by  act  of  the 
law  itfelf,  the  heir  has  not  plenum  dominium,  or  full  and  com- 
plete ownership,  till  he  has  made  amaclual  corporal  entry  in- 
to the  lands  :  for  if  he  dies  before  entry  made,  his  heir  ihall 
not  be  entitled  to  take  the  pofTefTion,  but  the  heir  of  the  per- 
fon who  was  laft  actually  feized  (k).  It  is  not  therefore  only 
a  mere  right  to  enter,  but  the  actual  entry,  that  makes  a  man 
complete  owner  ;  fo  as  to  tranfmit  the  inheritance  to  his  own 
heirs:  nonjus,  fed feijina,  facitf;ipitem  (1). 

Yet,  the  corporal  tradition  of  lands  being  fometimesj 
inconvenient,  a  fymbolical  delivery  of  poffeiiion  was  in  ma- 
ny cafes  antiently  allowed ;  by  transferring  fomething  near  at 
hand,  in  the  prefence  of  credible  witnefFes,  which  by  agree- 
ment mould  ferve  to  represent  the  very  thing  defigned  to 

{h)NamaprfcimurpojJeJ/iof7emcor-  2.  3.)     And  again:  trad'ttionibus  dpr 

pore    et   ant'mo  ;  neque  per  fe  antmo.  minia  rerum,  non  nudis  paCiis,  trdnf- 

ho  ft  ante™  ita  caplendum  eft,  ui  qui  fcruntur.     (Cod.  2.  3.  20.) 
fundum  parffjdere  velit,   omnes  glebas         (i)  Decretal.  /.  3.  t.  4.  c  40. 
circumambulet ;  fed fufficet  quamlibet         (k)  See  page  209.  227.  228. 
partem  ejus  fundi  introire,  (Ff.  41.         (1)  Flet.  /.  6.  c.  2.  §.  2. 
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be  conveyed  ;  and  an  occupancy  of  this  fign  or  fymbol  was 
permitted  as  equivalent  to  occupancy  of  the  land  itfelf.  A- 
monn-  the  Tews  we  tind  the  evidence  of  a  purchafe  thus  deli- 

fc>  v 

ned  in  the  book  of  Ruth  (m)  :  "  Now  this  was  the  manner 
"  in  former  time  in  Ifrael,  concerning  redeeming  and  con- 
"  cerning  changing,  for  to  confirm  all  things  :  a  man  plucked 
"  Off  his  ihoe,  and  gave  it  to  his  neighbour  ;  and  this  was  a 
"  teilimony  in  Ifrael."  Among  the  antient  Goths  and  Swedes, 
contracts  for  the  fale  of  lands  were  made  in  the  prefence  of 
witneffes,  who  extended  the  cloak  of  the  buyer,  while  the 
feller  call  a  clod  of  the  land  into  it,  in  order  to  give  poilef- 
fion  :  and  a  ftaff  or  wand  was  alfo  delivered  from  the  vendor 
to  the  vendee,  which  palled  through  the  hands  of  the  wit- 
neffes (n).  With  our  Saxon  anceftors  the  delivery  of  a  turf 
was  a  neceffary  folemnity,  to  eftablifh  the  conveyance  of  lands 
(o).  And,  to  this  day,  the  conveyance  of  our  copyhold  e- 
ftates  is  ufually  made  from  the  feller  to  the  lord  or  his  fteward 
by  delivery  of  a  rod  or  virge,  and  then  from  the  lord  to  the 
purchafer  by  re-delivery  of  the  fame,  in  the  prefence  of  te- 
nants. 

Conveyances  in  writing  were  the  laft  and  moft  refined  im- 
provement. The  mere  delivery  of  poilefiion,  either  actual  or 
fymbolical,  depending  on  the  ocular  teftimony  and  remembrance 
of  the  witnefTes,  was  liable  to  be  forgotten  or  mifreprefented, 
and  became  frequently  incapable  of  proof.  Bcfides,  the  new 
occafions  and  neceihties,  introduced  by  the  advancement  of 
commerce,  required  means  to  be  devifed  of  charging  and  in- 
cumbering eftates,  and  of  making  them  liable  to  a  multitude  of 
conditions  and  minute  defignations  for  the  purpofes  of  railing 
money,  without  an  abfolute  fale  of  the  land;  and  fometimes  the 
like  proceedings  were  found  u'feful  in  order  to  make  a  decent 
and  competent  provifion  for  the  numerous  branches  of  a  fa- 
mily, and  for  other  domeftic  views.  None  of  which  could 
be  effected  by  a  mere,  fimple,  corporal  transfer  of  the  foil 
from  one  man  to  another,  which  was  principally  calculated 
for    conveying   an    abfolute    unlimited    dominion.       Written 

-  (m)  ch:  4.  v.  7.  (o)  Hickes.  D/jfirt.  Epjlohr.  85. 

(n)  Stiemlioofc.  de  jure  Sue  on,  I  2.  c.  4. 
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deeds  were  therefore  introduced,  in  order  to  fpecify  and  per- 
petuate the  peculiar  purpofes  of  the  party  who  conveyed  :  yet 
ilill,  for  a  very  long  feries  of  years,  they  were  never  made  ufe 
of,  but  in  company  with  the  more  antient  and  notorious  me- 
thod of  transfer,  by  delivery  of  corporal  poffeiTion. 

Livery  of  feifin,  by  the  common  law,  is  neceffary  to  be 
made  upon  every  grant  of  an  eftate  of  freehold  in  heredita- 
ments corporeal,  whether  of  inheritance,  or  for  life  only.  In 
hereditaments  incorporeal  it  is  impoflible  to  be  made ;  for  they 
are  not  the  objects  of  the  fenfes :  and  in  leafes  for  years,  or 
other  chattel  interefts,  it  is  not  neceffary.  In  leafes  for  years 
indeed  an  affinal  entry  is  necelTary,  to  veil  the  eftate  in  the  lef- 
fee  :  for  the  bare  leafe  gives  him  only  a  right  to  enter,  which 
is  called  his  intereft  in  the  term,  or  inter  ejje  termini ;  and, 
when  he  enters  in  purfuance  of  that  right,  he  is  then  and  not 
before  in  poffeflion  of  his  term,  and  complete  tenant  for  years 
(p).  This  entry  by  the  tenant  himfelf  ferves  the  purpofe  of 
notoriety,  as  well  as  livery  of  feifm  from  the  grantor  could 
have  done  ;  which  it  would  have  been  improper  to  have  given 
in  this  cafe,  becaufe  that  folemnity  is  appropriated  to  the  con- 
x^eyance  of  a  freehold.  And  this  is  one  reafon  why  freeholds 
cannot  be  made  to  commence  in  futuro,  becaufe  they  cannot 
be  made  but  by  livery  of  feifm ;  which  liveryj  being  an  ac- 
tual manual  tradition  of  the  land,  muft.  take  effect  in  praefenti9 
or  not  at  all  (q). 

On  the  creation  of  a  freehold  remainder,  at  one  and  the 
fame  time  with  a  particular  eftate  for  years,  we  have  before 
feen  that  at  the  common  law  livery  muft  be  made  to  the 
particular  tenant  (r).  But  if  fuch  a  remainder  be  created  af- 
terwards, expectant  on  a  leafe  for  years  now  in  being,  the 
livery  muft  not  be  made  to  the  leifee  for  years,  for  then  it 
operates  nothing  ;  "  nam  quod  femel  mewn  efr,  amplius 
(i  meum  effe  non  potej}  (s)  ;"   but  it  mufb-  be  made  to  the 

(p)  Co.  Litt-  46.  (r)  page  167. 

(fa)  Seepage  165.  (sj  Ca.  Litt.  49* 

remainder- 
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remainder-man  himfelf  by  confent  of  the  leffee  for  years  :  for 
without  his  confent  no  livery  of  the  poffeirion  can  be  given  (t) ; 
partly  becaufe  fuch  forcible  livery  would  be  an  ejectment  of 
the  tenant  from  his  term,  and  partly  for  the  reaibns  before 
given  (u)  for  introducing  the  doctrine  of  attornments. 

Live  a  Y  of  feifin  is  either  in  deed,  or  in  law.  Livery  in 
deed  is  thus  performed.  The  feoffor,  leffor,  or  his  attorney, 
together  with  the  feoffee,  lefee,  or  his  attorney,  (for  this  may 
as  effectually  be  done  by  deputy  or  attorney,  as  by  the  prin- 
cipals themfelves  in  perfon)  come  to  the  land,  or  to  the  houfe ; 
and  there,  in  the  prefence  of  witneffes,  declare  the  contents 
of  the  feoffment  or  leafe,  on  which  livery  is  to  be  made.  And 
then  the  feoffor,  if  it  be  of  land,  doth  deliver  to  the  feoffee, 
all  other  perfons  being  out  of  the  ground,  a  clod  or  turf,  or  a 
twig  or  bough  there  growing,  with  words  to  this  effecl.  "  I 
"  deliver  thefe  to  you  in  the  name  of  feifin  of  all  the  lands 
"  and  tenements  contained  in  this  deed."  But,  if  it  be  of  a 
houfe,  the  feoffor  muff  take  the  ring  or  latch  of  the  door, 
the  houfe  being  quite  empty,  and  deliver  it  to  the  feoffee  in 
the  fame  form ;  and  then  the  feoffee  muff  enter  alone,  and 
ihut  the  door,  and  then  open  it,  and  let  in  the  others  (w). 
If  the  conveyance  or  feoffment  be  of  divers  lands,  lying  feat- 
tered  in  one  and  the  fame  county,  then  in  the  feoffor's  pof- 
fefhon,  livery  of  feifin  of  any  parcel,  in  the  name  of  the  reft, 
f  ufficeth  for  all  (x)  ;  but,  if  they  be  in  fever al  counties,  there 
mud  be  as  many  liveries  as  there  are  counties.  For,  if 
the  title  to  thefe  lands  comes  to  be  difputed,  there  rnuft  be 
as  many  trials  as  there  are  counties,  and  the  jury  of  one 
<ounty  are  no  judges  of  the  notoriety  of  a  facl  in  another. 
Eefides,  antiently  this  feifin  was  obliged  to  be  delivered  co- 
ram paribus  de  vicineio,  before  the  peers  or  freeholders  of 
the  neighbourhood,  who  attefted  fuch  delivery  in  the  body 
or  on  the  back  of  the  deed ;  according  to  the  rule  of  the  feor 
oal  law  (y),   pares  debent  inter  effe  invefihurae  feudt,    ei  non 

(t)  Co.  Litt.  48.  (X)  Litt.  §.  414- 

(u)  pag.  288.  (y)  Ycud.  I  2.  U  5S. 

(*}  Co.  Litt.  48.  Weft.  Symb.  251. 

alii } 


3*6  The   RigSts  Book  II. 

alii :  for  which  this  reafon  is  exprefsly  given ;  becaufe  the 
peers  or  vafals  of  the  lord,  being  bound  by  their  oath  of  feal- 
ty, w#ll  take  care  that  no  fraud  be  committed  to  his  preju- 
dice, which  ftrangers  might  be  apt  to  connive  at.  And  though, 
afterwards,  the  ocular  atteftation  of  the  pares  was  held  unne- 
cessary, and  livery  might  be  made  before  any  credible  wit- 
neffes,  yet  the  trial,  in  cafe  it  was  difputed,  (like  that  of  all 
other  attestations)  (z)  was  ftill  referved  to  the  pares  or  jury 
of  the  county  (a).  Alfo,  if  the  lands  be  out  on  leafe,  though 
all  lie  in  the  fame  county,  there  muft  be  as  many  liveries  as 
there  are  tenants  :  becaufe  no  livery  can  be  made  in  this  cafe, 
but  by  the  confent  of  the  particular  tenant ;  and  the  confent 
of  one  will  not  bind  the  reft  (b).  And  in  all  thefe  cafes  it  is 
prudent,  and  ufual,  to  endorfe  the  livery  of  feifin  on  the  back 
of  the  deed,  fpecifying  the  manner,  place,  and  time  of  making 
it;  together  with  the  names  of  the  witnefTes  (c).  And  thus 
much  for  livery  in  deed. 

Livery  in  law  is  where  the  fame  is  not  made  on  the  land, 
but  in  fight  of  it  only ;  the  feoffor  faying  to  the  feoffee,  "  I  give 
u  you  yonder  land,  enter  and  take  polieihon."  Here,  if  the 
feoffee  enters  during  the  life  of  the  feoffor^  it  is  a  good  livery, 
but  not  otherwife  ;  unlefs  he  dares  not  enter,  through  fear 
of  his  life  or  bodily  harm  ;  and  then  his  continual  claim,  made 
yearly,  in  due  form  of  law,  as  near  as  poffible  to  the  lands  (d), 
will  fuffice  without  an  entry  (e).  This  livery  in  law  cannot 
however  be  given  or  received  by  attorney,  but  only  by  the 
parties  themlelves  (f ). 

2.  The  conveyance  by  gift,  donatio,  is  properly  applied 
to  the  creation  of  an  eftate-tail,  as  feoffment  is  to  that  of  an 
eftate  in  fee,  and  leafe  to  that  of  an  eftate  for  life  or  years. 
It  differs  in  nothing  from  a  feoffment,  but  in  the  nature  of 
the  efrate  paffmg  by  it :  for  the  operative  words  of  conveyance 
in  thjs  cafe  are  do  or  dedi  (g)  ;  and  gifts  in  tail  are  equally 

(z)  See  pacre  307.-  (&)  Litfc  §•  421.  ire. 

(a)  Gilb.  Ten.  35.  (e)  Co.  JLitt.  48. 

(b,  Dyer.  18.  {i)Ibid.  52. 

(c)  See  appendix.  N°.  I.  (g)  Weft's  Symbol.  256. 
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imperfed  without  livery  of  feifm,  as  feoffments  in  fee-fimple  (h). 
And  this  is  the'  only  diftinction  that  Littleton  feems  to  take, 
when  he  fays  (i),  "  it  is  to  be  underftood  that  there  is  a  feoffor 
11  and  feoffee,  donor  and  donee,  lefTor  and  leffee  ;"  viz.  feoffor 
is  applied  to  a  feoffment  in  fee-fimple,  donor  to  a  gift  in  tail, 
and  leffor  to  a  leafe  for  life,  or  for  years,  or  at  will.  In  com- 
mon acceptation  gifts  are  frequently  confounded  with  the  next 
fpecies  of  deeds  :  which  are, 

3.  Grants,  concefjiones  ;  the  regular  method  by  the  common 
law  of  transferring  the  property  of  incorporeal  hereditaments, 
or,  fuch  things  whereof  no  livery  can  be  had  (k).  For  which 
reafon  all  corporeal  hereditaments,  as  lands  and  houfes,  are 
faid  to  lie  in  livery  ;  and  the  others,  as  advowfons,  commons, 
rents,  reverfions,  &c.  to  lie  in  grant  (1).  And  the  reafon  is  gi- 
ven by  Br  acton  (m)  :  "  tradhio,  or  livery,  nihil  aliud  eft  quant 
ic  rei  corporalis  de  perfonain  perfonam,  de  manu  inmanum,  tranf- 
■*  lath  aid  in  pofjeffionem  indufiio  ;  fed  res  incorporates,  quae  funt 
il  ipfumjus  rei  vel  corpori  inhaerens,  traditionem  non  patiuntur ." 
Thefe  therefore  pafs  merely  by  the  delivery  of  the  deed.  And 
in  figniories  or  reverfions  of  lands,  fuch  grant,  together  with 
the  attornment  of  the  tenant  (while  attornments  were  requi- 
lite)  were  held  to  be  of  equal  notoriety  with,  and  therefore  e- 
quivalent  to-,  a  feoffment  and  livery  of  lands  in  immediate  pof- 
feffion.  It  therefore  differs  but  little  from  a  feoffment,  ex- 
cept in  its  fubjed  matter :  for  the  operative  words  therein  com- 
monly uied  are  dedi  et  concejji,  "  have  given  and  granted." 

4.  A  Lease  is  properly  a  conveyance  of  any  lands  or  tene- 
ments, (ufually  in  confideration  of  rent  or  other  annual 
recompenfe)  made  for  life,  for  years,  or  at  will,  but  always 
for  a  lefs  time  than  the-  leiTor  hath  in  the  premifes  :  for  if 
it  be  for  the  whole  intereil,  it  is  more  properly  an  afiign- 
ment  than  a  leafe.     The  ufu-al  words  of  operation  in  it  are* 

(h)  Litt.  §.  59.  {\)lbhl  172. 

(i)  §•  5  7-  \m\4.  2.  c.  r8. 

(k)  Co.  Litt.  9> 

6e  demiiey 
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€  demife,  grant,  and  to  farm  lett ;  demlfi,  concejfi,  et  ad  fir - 
4  mam  tradidi."  Farm,  or  feorms,  is  an  old  Saxon  word  fig- 
nifying  provifions  (n)  :  and  it  came  to  be  ufed  inftead  of  rent 
or  render,  becaufe  antiently  the  greater  part  of  rents  were 
referved  in  provifions  ;  in  corn,  in  poultry,  and  the  like  ;  till 
the  ufe  of  money  became  more  frequent.  So  that  a  farmer, 
firmarius,  was  one  who  held  his  lands  upon  payment  of  a  rent 
or  feorme :  though  at  prefent,  by  a  gradual  departure  from 
the  original  fenfe,  the  word  farm  is  brought  to  fignify  the 
very  eftate  or  lands  fo  held  upon  farm  or  rent.  By  this  con- 
veyance an  eftate  for  life,  for  years,  or  at  will,  may  be  cre- 
ated, either  in  corporeal  or  incorporeal  hereditaments  :  though 
livery  of  feiiin  is  indeed  incident  and  neceifary  to  one  fpecies 
of  leafes,  viz.  leafes  for  life  of  corporeal  hereditaments ;  but 
to  no  other. 

Whatever  reftri£lions,  by  the  feverity  of  the  feodal  law,, 
jnight  in  times  of  very  high  antiquity  be  obferved  with  regard 
to  leafes;  yet  by  the  common  law,  as  it  has  flood  for  many 
centuries,  all  perfons  feifed  of  any  eftate  might  lett  leafes  to 
endure  fo  long  as  their  own  intereft  lafted,  but  no  longer.' 
Therefore  tenant  in  fee-fimple  might  let  leafes  of  any  dura- 
tion ;  for  he  hath  the  whole  intereft :  but  tenant  in  tail,  or  te- 
nant for  life,  could  make  no  leafes  which  ihould  bind  the  iiiue 
in  tail  or  reverlioner ;  nor  could  a  hufband,  feifed  jure  uxorisf 
make  a  firm  or  valid  leafe  for  any  longer  term  than  the  joint 
lives  of  himfelf  and  his  wife,  for  then  his  intereft  expired.  Yet 
fome  tenants  for  life,  where  the  fee-fimple  was  in  abeyance, 
might  (with  the  concurrence  of  fuch  as  have  the  gcardianfhip 
of  the  fee)  make  leafes  of  equal  duration  with  thofe  granted 
by  tenants  in  fee-fimple :  fuch  as  parfons  and  vicars  with  con^ 
fent  of  the  patron  and  ordinary  (o).  So  alfo  bifhops  and  deans, 
and  fuch  other  fole  ecclefiaftical  corporations  as  are  feifed  of 
the  fee-fimple  of  lands  in  their  corporate  right,  might,  with 
the  concurrence  and  confirmation  of  fuch  perfons  as  the  law 
requires,  have  made  leafes  for  years,  or  for  life,  eftates  in 
tail,    or   in  fee,    without   any  limitation  or   controul.     And 

(n)  Spelm.  Gl  229.  (o)  Co.  Lit*.  44' 
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corporations  aggregate  might  have  made  what  eftates  they 
pleafed,  without  the  confirmation  of  any  other  perfon  what- 
fbever.  Whereas  now  by  feveral  ftatutes,  this  power  where 
it  was  unreafonable,  and  might  be  made  an  ill  ufe  of,  is  re- 
trained ;  and,  where  in  the  other  cafes  the  reftraint  by  the 
common  law  feemed  too  hard,  it  is  in  fome  meafure  removed. 
The  former  flatutes  are  called  the  retraining,  the  latter  the 
enabling  ftatute.  We  will  take  a  view  of  them  all,  in  order  of 
time. 

AND,firft,  the  enabling  ftatute,  32  Hen.  VIII.  c.  28.  em- 
powers three  manner  of  perfons  to  make  leafes,  to  endure  for 
three  lives,  or  one  and  twenty  years,  which  could  not  do  fo 
before.  As,  fir  ft,  tenant  in  tail,  may  by  fuch  leafes  bind  his 
iflue  in  tail,  but  not  thofe  in  remainder  or  reverfion.  Second- 
ly, a  huiband  feifed  in  right  of  his  wife,  in  fee-fimple  or  fee- 
tail,  provided  the  wife  joins  in  fuch  leafe,  may  bind  her  and 
her  heirs  thereby.  Laftly,  all  perfons  feifed  of  an  eftate  of 
fee-fimple  in  right  of  their  churches,  except  parfons  and 
vicars,  may  (without  the  concurrence  of  an}/"  other  perfon) 
bind  their  fucceiTors.  But  then  there  muft  many  requisites 
be  obferved,  which  the  ftatute  fpecifies,  otherwife  fuch  leafes 
are  not  binding  (p).  1.  The  leafe  muft  be  by  indenture  ;  and 
not  by  deed  poll,  or  by  parole.  2.  It  muft  begin  from  the  ma- 
king, or  day  of  the  making,  and  not  to  any  greater  diftance  of 
time.  3.  If  there  be  any  old  leafe  in  being,  it  muft  be  flrftah- 
folutely  furrendered,  or  be  within  a  year  of  expiring,  4.  It  muft 
be  either  for  twenty  one  years,  or  three  lives  ;  and  not  for  both. 
5.  It  muft  not  exceed  to  the  term  of  three  lives  or  twenty  one 
years,  but  may  be  for  a  ihorter  term.  6.  It  muft  be  of 
corporeal  hereditaments,  and  not  of  fuch  things  as  lie  merely 
in  grant ;  for  no  rent  can  be  referved  thereout  by  the  com- 
mon law,  as  the   leffor  cannot  refort  to  them  to  diftrein  (q). 

(p)  Co.  Litt.  44.  .  ration,  and  the  fuccefTor  fhall  be  in- 

(q)  But  now  by  the  ftatute  5  Geo.  titled  to  recover  the  rent  by  an  ac- 

III.  c  17.  a  leafe  of  tithes  or  other  tion  of  debt,    vhich,   (in   cafe  of  a 

incorporeal  hereditaments,   alone,  freehold  leafe)  he  coiild  not  hare 

may  be  granted  by  any  bifliop  or  brought  at  the  common  law. 
ecclefiafticaloreleemofynarycorpo- 

7.  It 
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7.  It  muft  be  of  lands  and  tenements  mod  commonly  letten  for 
twenty  years  paft;  fo  that  if  they  have  beenlett  for  above  half 
the  time  (for  eleven  years  out  of  the  twenty)  either  for  life, 
for  years,  at  will,  or  by  copy  of  court  roll,  it  is  fufhcient.  8. 
The  mod  ufual  and  cuftomary  feorm  or  rent,  for  twenty  years 
pair,  muithe  referved  yearly  on  fuch  leafe.  9.  Such  leafes 
muft  not  be  made  without  impeachment  of  wafle.  Thefe  are 
the  guards,  impofed  by  the  ftatute  (which  was  avowedly  made 
for  the  fecurity  of  farmers  and  the  confequent  improvement 
of  tillage)  to  prevent  unreafonable  abufes,  in  prejudice  of  the 
iifue,  the  wife,  or  the  fucceffor,  of  the  reafonable  indulgence 
here  given. 

Next  follows,  in  order  of  time,  the  difabling  or  retraining 
ftatute,  1  Eliz.  c.  19.  (made  entirely  for  the  benefit  of  the  fuc- 
ceffor) which  enacts,  that  all  grants  by  archbifliops  and  bilhops 
(which  include  even  thole  confirmed  by  the  dean  and  chapter  ;' 
the  which,  however  long  or  unreafonable,  were  good  at  com- 
mon law)  other  than  for  the  term  of  one  and  twenty  years  or 
three  lives  from  the  making,  or  without  referving  the  ufual 
rent,  tell  be  void.  Concurrent  leafes  if  confirmed  by  the 
dean  and  chapter,  are  held  to  be  within  the  exception  of  this 
ftatute,  and  therefore  valid  ;  provided  they  do  not  exceed  (to- 
gether with  the  leafe  in  being)  the  term  permitted  by  the 
'act  (r).  But,  by  a  faving  exprefsly  made,  this  ftatute  of  1  Eliz. 
did  not  extend  to  grants  made  by  any  biihop  to  the  crown  ;  by 
which  means  Queen  Elizabeth  procured  many  fair  poiTefTions 
to  be  made  over  to  her  by  the  prelates,  either  for  her  own 
life,  or  with  intent  to  be  granted  cut  again  to  her  favourites, 
whom  flie  thus  gratified  without  any  expence  to  herfelf.  To 
prevent  which  (s)  for  the  future,  the  ftatute  1  Jac.  I.  c.  3, 
extends  the  prohibition  to  grants  and  leafes  made  to  the  king, 
as  well  as  any  of  his  fabjects. 

Next  comes  the  ftatute  13  Eliz.  c.  10.  explained  and 
enforced  by  the  ftatutes  14  Eliz.  c.  11  &  14.  18  Eliz.  c.  11. 
and  43   Eliz.   c.   29.   which   extend  the  restrictions,  laid  by 

(r)  Co.  Litfc  45-  {*)  it  Rep.  'JU 

the 
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the  laft  mentioned  ftatute  on  bilhops,  to  certain  other  inferior 
corporations,  both  fole  and  aggregate.  From  laying  all  which 
together  we  may  collect,  that  all  colleges,  cathedrals,  and  o- 
ther  ecclefiaftical,  or  eleemofynary  corporations,  and  all  par- 
ibus and  vicars,  are  retrained  from  making  any  leafes  of  their 
lands,  unlefs  under  the  following  regulations  :  1.  They  mud 
not  exceed  twenty  one  years,  or  three  lives,  from  the  making. 
2.  The  accuftomed  rent,  or  more,  muft  be  yearly  referred 
thereon.  3.  Houfes  in  corporations,  or  market  towns,  maybe 
lett  for  forty  years  ;  provided  they  be  not  the  maniion-houfes 
of  the  leiTors,  nor  have  above  ten  acres  of  ground  belonging 
to  them  ;  and  provided  the  lefFee  be  bound  to  keep  them  in 
repair  :  and  they  may  alfo  be  aliened  in  fee-fimple  for  lands  of 
equal  value  in  recompenfe.  4.  Where  there  is  an  old  leafe 
in  being,  no  concurrent  leafe  ft  all  be  made,  unlefs  where  the 
old  one  will  expire  within  three  years.  5.  No  leafe  (by  the 
equity  of  the  ftatute)  mall  be  made  without  impeachment  of 
wafte  (t).  6.  All  bonds  and  covenants,  tending  to  fruftrate 
the  proviilons  of  the  itatutes  13  and  18  Eliz.  mall  be  void. 

Concerning  thefe  reftriclive  flatutes  there  are  two  obser- 
vations to  be  made.  Firft,  that  they  do  not,  by  any  conftruclion, 
enable  any  perfons,  to  make  fuch  leafes  as  they  were  by  common 
law  difabled  to  make.  Therefore  a  parfon,  or  vicar,  though 
he  is  reftrained  from  making  longer  leafes  than  for  twenty 
One  years  or  three  lives,  even  -with  the  confent  of  patron  and 
ordinary,  yet  is  not  enabled  to  make  any  leafe  at  all,  fo  as  to 
bind  his  fuccefTor,  without  obtaining  fuch  confent  (u).  Se- 
condly, that  though  leafes  contrary  to  thefe  acts  are  declared 
Void,  yet  they  are  good  againft  the  UJJbr  during  his  life^  if  he 
be  a  fole  corooration  :  and  are  alfo  rood  againfl  an  a^areo-ats 
corporation  fo  long  as  the  head  of  it  lives,  who  is  preiumed  to 
be  the  moil  concerned  in  intereft.  For  the  act  was  intended 
for  the  benefit  of  the  fuccefTor  only  ;  and  no  man  fliall  make 
an  advantage  of  his  own  wrong  (w). 


(t)  Co.  Lilt.  45, 

(u)*#i 

:,/.  44* 

(w;  Ihid.  45- 
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X 

Ther; 

322  The  Rights  Book  1L 

There  Is  yet  another  reftriftion  with  regard  to  college  lea- 
fes, by  ftatute  1-8  Eliz.  c.  6.  which  direcls,  that  one  third 
of  the  old  rent,  when  paid,  mould  for  the  future  be  referved 
in  wheat  or  malt,  referving  a  quarter  of  wheat  for  each  6  s. 
%d,  or  a  quarter  of  malt  for  every  5  s ;  or  that  the  lefTees 
fhould  pay  for  the  fame  according  to  the  price  that  wheat  and 
malt  fhould  be  fold  for,  in  the  market  next  adjoining  to  the 
refpec~tive  colleges,  on  the  market-day  before  the  rent  be- 
comes due.  This  is  faid  (x)  to  have  been  an  invention  of  lord 
treafurer  Burleigh,  and  Sir  Thomas  Smith,  then  principal  fe- 
cretary  of  frate  ;  who,  obferving  how  greatly  the  value  of 
money  had  funk,  and  the  price  of  all  provifions  rifen,  by  the 
quantity  of  bullion  imported  from  the  new-found  Indies, 
(which  effects  were  likely  to  increafe  to  a  greater  degree)  de- 
vifed  this  method  for  upholding  the  revenues  of  colleges. 
Their  forefight  and  penetration  has  in  this  refpect.  been  very 
apparent :  for,  though  the  rent  fo  referved  in  corn  was  at  firil 
but  one  third  of  the  old  rent,  or  half  of  what  was  {till  referved 
in  money,  yet  now  the  proportion  is  nearly  inverted  ;  and  the 
money  arifing  from  corn  rents  is,  communibus  annis,  almofl  dou- 
ble to  the  rents  referved  in  money. 

The.  leafes  of  beneficed  clergymen  are  farther  reftrain- 
ed,  in  cafe  of  their  non-refidence,  by  ftatutes  13  Eliz.  c.  20, 
14  Eliz.  c.  11.  and  18  Eliz.  c.n.  which  direct,  that,  if 
any  beneficed  clergyman  be  abfent  from  his  cure  above  four- 
fcore  clays  in  any  one  year,  he  ihali  not  only  forfeit  one 
year's  profit  of  his  benefice,  to  be  diftributed  among  the 
poor  of  the  pariih  ;  but  that  all  leafes  made  by  him,  of  the 
profits  of  fuch  benefice,  and  all  covenants  and  agreements 
of  like  nature,  ihail  ceafe  and  be  void  :  except  in  the  cafe 
of  licenfed  pluralids,  who  are  allowed  to  demife  the  living, 
on  which  they  are  non-reiident,  to  their  curates  only  ;  provi- 
ded fuch  curates  do  not  abfent  themfelves  above  forty  days 
in  any  one  year.  And  thus  much  for  leafes,  with  their  feve- 
ral  enlargements  and  reflrictions  (y). 

5,  Am 

(x)  Strype's  annals  of  Eliz.  to  leafes,  which  is  very  curious  and 

(v)For  tixe  other  learning  relating     diffuflve,.  I  mull  refer  the  fbadent  to 

3  Bac 
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5.  An  exchange  is  a  mutual  grant  of  equal  interefb,  the  one 
in  confideration  of  the  other.  The  word  "  exchange"  is  ib  in- 
dividually requifite  and  appropriated  bylaw  to  this  c?Se,  that  it 
cannot  be  fupplied  by  any  other  word,  or  expreffedby  any  cir- 
cumlocution (z).  The  eftates  exchanged  muft  be  equal  in  qua- 
lity (a)  ;  not  of  value,  for  that  is  immaterial,  but  of  iniereft; 
as  fee-fimple  for  fee-llmple,  a  leafe  for  twenty  years  for  a  leafe 
for  twenty  years,  and  the  like.  And  the  exchange  may  be  of 
things  that  lie  either  in  grant  or  in  livery  (b).  But  no  livery 
of  feiim,  even  in  exchanges  of  freehold,  is  neceflary  to  perfect 
the  conveyance  (c)  :  for  each  party  ftands  in  the  place  of  the 
other,  and  occupies  his  right,  and  each  of  them  hath  already 
had  corporal  poffeilion  of  his  own  land.  But  entry  muft  be 
made  on  both  Tides  ;  for,  if  either  party  die  before  entry,  the 
exchange  is  void,  for  want  of  fufheient  notoriety  (d).  And  fo 
alfo,  if  two  paribus,  by  confent  of  patron  and  ordinary,  ex- 
change their  preferments  ;  and  die  one  is  prefented,  inititu- 
ted,  and  inducted,  and  the  other  is  prefented,  and  inflituted, 
but  dies  before  induction  ;  the  former  mall  not  keep  his  new 
benefice,  becaufe  the  exchange  was  not  completed,  and  there- 
fore he  mall  return  back  to  his  own  (e) .  For  if,  after  an  ex- 
change of  lands  and'other  hereditaments,  either  party  be  evict- 
ed of  thofe  which  were  taken  by  him  in  exchange,  through  de- 
fect of  the  other's  title ;  he  mall  return  back  to  the  poffeilion 
of  his  own,  by  virtue  of  the  implied  warranty  contained  in  all 
exchanges  (f). 

6.  A  partition,    is  when  two  or  more  joint- tenants, 

coparceners,  or  tenants  in  common,  agree  to  divide  the 
lands  fa  held  among  them  in  fever  alty,  each  taking  a  diflinct 
part-  Here,  as  in  fome  iuftances  there  is  a  unity  of  inte- 
rest,   and  in   all   a    unity  of  poffeiTion,    it  is   decenary  that 

3  Bac  abridg.  29  c.  (title  leafes  and  (a)  Litt.  J.  64,  65. 

terms  for  years)  where  the  fubjeqffc  (b)  Co.  Litt.  51. 

is  treated  in  a  perfpicuous  and  ma-  (c)  Litt.  §.  62. 

fterly  manner ;   being  fuppofect  to  (d)  Co.   Litt-  50. 

be   extracted  from  a  manulcript.of  (ej  Perk-  §.  2t'8. 

fir  Geoffrey  Gilbert.  (f)  Pag.  301. 
{%)  Co.  Litt.  50,  51. 

X  2  thev 


i%£  The   Rights  Book  If. 

they  all  mutually  convey  and  affure  to  each  other  the  feveral 
eftates,  which  they  are  to  take  and  enjoy  feparately.  ■  By  the 
common  law  coparceners  being  compellable  to  make  partition, 
micrht  have  made  it  by  parole  only  ;  but  joint-tenants  and  te- 
nants in  common  mini  have  done  it  by  deed:  and  in  both  cafes 
the  conveyance  mult  have  been  perfected  by  livery  of  feiiin(g). 
And  the  ftatutes  of  31  Hen.  VIII.  c.  1.  and  32  Hen.  VIII. 
t.  12.  made  no  alteration  m  this  point.  But  the  ftatute  of 
frauds  29  Car.  II.  c.  3.  hath  now  aboliihed  this  diftinclion, 
and  made  a  deed  in  all  cafes  lieceflary. 

Thefe  are  the  feveral  fpecies  of  primary  or  original  con- 
veyances. Thole  which  remain  are  ofthefecondary,  or  deri» 
votive  fort-;  which  prefuppofe  fome  other  conveyance  prece- 
dent, and  only  ferve  to-  enlarge,  confirm,  alter,  reftrain,  re- 
frore,  or  transfer  the  inter  eft  granted  by  fuch  original  convey- 
ance .     As, 

7.  Releases;  which  are  a  difcharge  or  conveyance  of  a 
man's  right  in  lands  or  tenements,  to  another  that  hath  fome 
former  eftate  in  poiTefiion.  The  words  generally  ufed  therein 
tare  "  remifed,  releafed,  and  for  ever  quit-claimed  (h)."  And 
thefe  releafes  may  enure  either,  1 .  Byway  of  enlarging  an  eftate, 
or  enlarger  V  eft  ate:  as,  if  there  be  tenant  for  life  or  years,  re- 
mainder to  another  in  fee,  and  he  in  remainder  releafes  all  his 
right  to  the  particular  tenant  and  his  heirs,  this  gives  him  the 
eftate  in  fee  (i).  But  in  this  cafe  the;  relelfee  mud  be  'rn.poffejJ.nn 
of  fome  eftate,  for  the  releafe  to  work  upon;  for  if  there  be 
leiTee  for  years,  and,  before  he  enters  and  is  in  ^offeffion,  the 
fellbr  releafes  to  him  all  his  right  in  the  reverfien,  fuch  releafe 
is  void  for  want  of  poffemon  in  the  releffee  (k).  2.  By  way 
dff  tiffing  an  eftate,  or  miiter  V eftate:  as  when  one  of  two 
coparceners  releafe  th  all  her  right  to  the  other,  this  parTeth 
the  fee-fimple  of  the  whole  (1).  And  in  both  thefe  cafes  there 
muftbe  a  privity  of  eftate  between  the  reieffor  and  releilee  (m) ; 

(o-)  Litt.  §•  250.  Co.  Lilt.  109.  (k)  Ibjd.  %.  459- 

(h)  Litt.  §•  445-  C1)  Co-  IJt1'-  27^ 

(1)  Ibid.  §.  465-  P*)  lhii-  2'2>  2<  3' 

v  that 
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that  is,  one  of  their  eftates  muft  be  fo  related  to  the  other,  as 
to  make  but  one  and  the  fame  eftate  in  law.  3 .  By  way  of 
faffing  a  right,  or  miller  le  droit:  as  if  a  man  be  diffeifed,  and 
releafeth  to  his  diffeifor  all  his  right ;  hereby  the  dlileilbr  ac- 
quires anew  right,  which  changes  the  quality  of  his  eftate, 
and  renders  that  lawful  which  before  was  tortious  (11).  4.  By 
way  of  exfwguifhment :  as  if  my  tenant  for  life  makes  a  leafe  to 
A  for  life,  remainder  to  B  and  his  heirs,  and  I  releafe  to  A; 
this  extinguifnes  my  right  to  the  reversion,  and  ihall  enure  to 
the  advantage  of  B?s  remainder  as  well  as  of  A's  particular 
eftate  (o).  5.  By  way  of  entry  and  feoffment  ':  as  if  there  be 
two  joint  difTeifers,  and  the  diileifee  releafes  to  one  of  them, 
he  mail  be  foie  feifed,  and  mall  keep  out  his  former  compa- 
nion ;  which  is  the  fame  in  efFed  as  if  the  difTeifee  had  enter- 
ed, and  thereby  put  an  end  to  the  difTeifm,  and  afterwards 
had  enfeoffed  one  of  the  diffeifors  in  fee  (p).  And  hereupon 
we  may  obferve,  that  when  a  man  has  in  himfelf  the  poiief- 
fion  of  lands,  he  rauft  at  the  common  law  convey  the  freehold 
by  feoffment  and  livery;  which  makes  a  notoriety  in  the  coun- 
try :  but  if  a  man  has  only  a  right  or  a  future  intereft,  he 
may  convey  that  right  or  intereft  by  a  mere  releafe  to  him  that 
is  in  poiTeilion  of  the  land  :  for  the  occupancy  of  the  releiTee 
\s  a  matter  of  fumcient  notoriety  already. 

8.  A  confirmation  is  of  a  nature  nearly  allied  to  a 
releafe.  Sir  Edward  Coke  defines  it  (q)  to  be  a  conveyance 
pf  an  eftate  or  right  in  effe,  whereby  a  voidable  eftate  is 
made  fure  and  unavoidable,  or  whereby  a  particular  eftate 
is  encreafed  :  and  the  words  of  making  it  are  thefe,  "  have 
V  given,  granted,  ratified,  approved,  and  confirmed  (r).'? 
An  inftance  of  the  firft  branch  of  the  definition  is,  if  te- 
nant for  life  leafe  for  forty  years,  and  dieth  during  that 
term  ;  here  the  leafe-  for  years  is  voidable  by  him  in  rever- 
fion :  yet,  if  he  hath  confirmed  the  eftate  of  the  leiTee 
for  years,  before  the  death  of  the  tenant  for  life,  it  is  no  longer 

(n)  Litt.  §.  466.  (q)  I  Inft.  295. 

(o)  Ibid.  §.  470.  (r)  Litt.  §.  515,  53  r. 

(p)-Co.  Litf-  278. 
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voidable  but  fure  (s).  The  latter  branch/  or  that  which 
tends  to  the  encreafe  of  a  particular  eftate,  is  the  fame  in  all 
refpeets  with  that  fpecies  of  releafe,  which  operates  by  way  of 

enlargement . 

o.  A  surrender,  furfumredditioy  or  rendering  up,  is  of 
a  nature  directly  oppoute  to  a  releafe  ;  for,  as  that  operates 
by  the  greater  eftate's  defcending  upon  the  lefs,  a  furrender 
is  the  falling  of  a  lefs  eftate  into  a  greater  by  deed.  It  is  de- 
fined (t),  a  yielding  up  of  an  eftate  for  life  or  years  to  him 
that  hath  the  immediate  reverfipn  or  remainder,  wherein  the 
particular  eftate  may  merge  or  drown,  by  mutual  agreement 
between  them.  It  is  done  by  thefe  words,  "  hath  furrender- 
ci  ed,  granted,  and  yielded  up/'  The  iurrenderor  muft  be 
in  poneinon  (u)  •  and  the  furrenderee  muft  have  a  higher  e- 
ftate,  in  which  the  eftate  furrendered  may  merge  :  therefore 
tenant  for  life  cannot  furrender  to  him  in  remainder  for  years 
(w).  In  a  furrender  there  is  no  occalion  for  livery  of  feifin 
(x)  ;  for  there  is  a  privity  of  eftate  between  the  fun  enderor, 
and  the  furrenderee ;  the  one's  particular  eftate,  and  the  o- 
ther's  remainder  are  one  and  the  fame  eftate  ;  and  livery  ha- 
ving; been  once  made  at  the  creation  of  it,  there  is  no  neceffity 
for  having  it  afterwards*  And, -for  the  fame  reafon,  no  livery 
is  required  on  a  releafe  or  confirmation  in  fee  to  tenant  for 
years  or  at  will,  though  a  freehold  thereby  palTes  ;  flnce  the 
reyerfion  of  the  releflbr,  or  confirmor,  and  the  particular  e- 
ftate  of  the  relefFee,  or  eoniirmee,  or  one  and  the  fame  eftate  * 
and  where  there  is  already  a  pofTefhon,  derived  from  fuch  a 
privity  of  eftate,  any  farther  delivery  of  pofTeffion  would  be 
vain  and  nugatory  (y). 

ic.  An  alignment  is  properly  a  transfer,  or  making  over 
to  another,  of  the  right  one  has  in  any  eftate  ;  but  it  is  ufually 
applied  to  an  eftate  for  life  or  years.  And  it  differs  from  a  leafe 
only  in  this :  that  by  a  leafe  one  grants  an  intereft  lefs  than 
his  own,  referving  to  himfelf  a  reverfion  ;   in  alignments  he 

(s)  Litt.  %.  516.  fw)  Perk-  §.  589. 

(t)  Co.  Litt.  337.  (x)  Co.  Litt.  5P- 

(■a)  Ibid,  338."  (y)  Litt.  §.  460. 

parts 
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parts  with  the  whole  property,  and  the  amgnee  ftands  to   all 
intents  and  purpofes  in  the  place  of  the  afiignor. 

11.  A  defeazance  is  a  collateral  deed,  made  at  the  fame 
time  with  a  feoffment  or  other  conveyance,  containing  certain 
conditions,  upon  the  performance  of  which  the  eftate  then  cre- 
ated may  be  defeated  (z)  or  totally  undone.  And  in  this  man- 
ner mortgages  were  in  former  times  ufually  made  ;  the  mort- 
gager enfeoffing  the  mortgagee,  and  he  at  the  fame  time  exe- 
cuting a  deed  of  defeazance,  whereby  the  feoffment  was 
rendered  void  on  re-payment  of  the  money  borrowed  at 
a  certain  day.  And  this,  when  executed  at  the  fame  time  with 
the  Original  feoffment,  was  coniidered  as  part  of  it  by  the  an- 
tient  law  (a)  ;  and,  therefore  only,  indulged  :  no  fubfequent 
lecret  revocation  of  a  folemn  conveyance,  executed  by  livery 
of  feifin,  being  allowed  in  thofe  days  of  limplicity  and  truth  ; 
though,  when  ufes  were  afterwards  introduced,  a  revocation 
of  fuch  ufes  was  permitted  by  the  courts  of  equity.  But 
things  that  were  merely  executory,  or  to  be  compleated  by 
matter  fubfequent,  (as  rents,  of  which  no  feiiin  could  be  had 
till  the  time  of  payment ;  and  fo  alfo  annuities,  conditions,  war- 
ranties, and  the  like)  were  always  liable  to  be  recalled  by  de- 
feazances  made  fubfequent  to  the  time  of  their  creation  (b). 

II.  There  yet  remain  to  be  fpoken  of  fonie  few  convey- 
ances, which  have  their  force  and  operation  by  virtue  of  the 
Jiatute  of  ufes. 

Uses  and  irufts   are   in   their   original  of  a  nature   very 

fimilar,   or  rather  exactly   the   fame  ;  anfwering  more  to  the 

fdei-commiffum    than    the    nfus-fru-  usy   of    the    civil   law  ; 

which   latter    was    the   temporary    right    of   ufing   a   thing, 

without  having   the.  ultimate  property,   or   full  dominion  of 

the  fubftance   (c).     But  the  fidei-CQrrnipJfum,   which   ufually, 

was  created  by  will,    was  the  difpofal   of  an   inheritance   to 

one,    in    confidence    that    he    mould    convey    it   or  difpofe 

(z)  From  the  French  verb  iefatre*         (b)  Ibid.  237. 
infedlum  reddere-  (c) -£/•   7'1'   '• 
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^  of  the  profits  at  the  will  of  another.     And  it  was  the  bufmefs 
of  a  particular  magiftrate,    the  praetor  fidel-commiffarius ,    in- 
ftituted  by  Augutes,   to  enforce  the  qbfervance  of  this  con- 
fidence (d).      So  that  the  right  thereby  given  was  looked  up- 
on as  a  veiled  right,    and   entitled  to  a  remedy  from  a  court 
of  jiiuice  :   which  occafioned  that  known  divifiou  of  rights  by 
the  Roman  law,  into  jus  legitlmum,    a  legal  right,  which  was 
remedied  by  the   ordinary  courfe  of  law;  jus'  fduciarhtm,    a 
right  in  triift,    for  Which  there  was  a  remedy  in  conference; 
and  jus  precarium,    a  right  in  curtefy,    for  which  the  remedy 
was  only  by  entreaty  or  requeft  (e).     In  cur  law,  a  ufe  might 
be  ranked  under  the  rights  of  the  fecond  kind;  being  a  confi- 
dence repefed  in  another  who  was  tenant  of  the  land,    or  ter- 
re-tenant,   that  he  mould  clifpofe  of  the  land  according  to  the 
intentions  of  cef/uy  que  ufe,   or  him  to  whofe  ufe  it  was  grant- 
ed, and  fuller  him  to  take  the  profits  (f ).     As,  if  a  feotfment 
was  made  to  A  and  his  heirs,  to  the  ufe  of  (or  in  truft  for  B 
and  his  heirs:  here  at  the  common  law  A  the  terre-tenant  h^dt, 
the  legal  property  and  pofleifion  of  the  land,    but  B  the  ce- 
jtuy  que  ufe   was  in  conference  and  equity  to  have  the  profits 
and  difpofal  of  it. 

This  notion  was  tranfplanted  into  England  from  the  civil 
law,  about  the  clofe  of  the  reign  of  Edward  III.  (g),  by  means 
cf  the  foreign  ecclellairics ;  who  introduced  it  to  evade  the  fta- 
tutes  of  mortmain,  by  obtaining  grants  of  lands,  not  to  their 
religious  houfes  directly,  but  to  the  ufe  of  the  religious  houfes 
(h) :  which  the  clerical  chancellors  of  thofe  times  held  to  be 
fdei-comrmffa,  and  binding  in  confeience ;  and  therefore  afTumed 
the  jurifdiction,  which  Augmlus  had  veiled  in  his  praetor,  of 
compelling  the  execution  of  fuch  trufts  in  the  court  of  chancery. 
And,  as  it  was  molt  eafy  to  obtain  fuch  grants  from  dying  per- 
sons a  maxim  was  eitahliihed,  that  though  by  law  the  lands 
theinfelves  were  not  devifable,  yet  if  a  teilator  had  enfeoffed 
another  to  his  own  ufe,  and  fo  was  poffeiTed  of  the  ufe 
only,    fuch    life   was    devifable     by    will.        But     we    have 

(d)  Inft.  2.  tit.  23.  (g)  SiMt.    50.   Edw.  III.  c  6.     I 

(e)  Ff.  43.  26.    1.  Eaccn  en  nfes.     Ric  II    c.  9. 

3°!  306.  -"•'■    '"      •    •       '    (h)  See  pao;.  271. 

(ff  Plowd.  352. 
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feen  (i)  how  this  evafion  was  crufhed  in  its  infancy,  by  flatute 
15  Ric.  II.   05.  with  refpect  to  religious  houfes. 

Yet,  the  idea  being  once  introduced,  however  fraudulent- 
ly, it  afterwards  continued  to  be  often  innocently,  and  fome- 
.times  very  laudably,  applied  to  a  number  of  civil  purpofes  : 
particularly  as  it  removed  the  reftraint  of  alienations  by  will, 
and  permitted  the  owner  of  lands  in  his  life-time  to  make  va- 
rious defignations  of  their  profits,  as  prudence,  or  juftice,  or 
family  convenience,  might  from  time  to  time  require.  Till 
at  length,  during  our  long  wars  in  France  and  the  fubfe- 
quent  civil  commotions  between  the  houfes  of  York  and  Lan- 
caster, ufes  grew  almoft  univerfal :  through  the  defire  that 
men  had  (when  their  lives  were  continually  in  hazard)  of  pro- 
viding for  their  children  by  will,  and  of  fecuring  their  efbites 
from  forfeitures ;  when  each  of  the  contending  parties,  as  they 
became  uppermoft,  alternately  attainted  the  other.  Where- 
fore about  the  reign  of  Edward  IV,  (before  whofe  time,  lore} 
Bacon  remarks  (k),  there  are  not  fix  cafes  to  be  found  rela- 
ting to  the  doctrine  of  ufes)  the  courts  of  equity  began  to  re- 
duce them  to  fometliing  of  a  regular  fyftem. 

Originally  it  was  held  that  the  chancery  could  give 
no  relief  but  agamfr  the  very  perfon  himfejf  intrufted  for 
cefruy  que  ufe,  and  not  againft  his  heir  or  alienee.  This  was 
altered  in  the  reign  of  Henry  VI,  with  refpect  to  the  heir^(D; 
and  afterwards  the  fame  rule,  by  a  parity  of  reafon,  was  ex- 
tended to  fuch  alienees  as  had  purchafed  either  without  a  x^a- 
luable  confideration,  or  with  an  exprefs  notice  of  the  ufe  (ro). 
But  a  purchafor  for  a  valuable  confideration,  without  no- 
tice, might  hold  the  land  difcharged  of  any  trufl  or  confi- 
dence. And  alfo  it  was  held,  that  neither  the  king  or  queen, 
on  account  of  their  dignity  royal  (n),  nor  any  corporation 
aggregate,    on  account  of  its  limited  capacity  (q),   could  be 

(I)  pag.  272.  (n)  Bro.  Ahr*  frt.  Feoffm.   al  ufes, 

(k)  on  ufes,  3:3.  31.     Bacon  ofnfes,  346,  347. 
(I)    Keihv.    42.         Yearbook     22  (o)   Bro   Air.   tii~Fioffm.  c.l  zifes, 

Echv.  IV-  6.  40.   Bacon,  347. 
(lis)  K.eiiw.46.   Bacon  of  ufe?,  312. 
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feifed  to  any  tyfe  but  their  own  ;  that  is,  they  might  hold  the 
lands,  but  were  not  compellable  to  execute  the  truft.  And, 
if  the  feoffee  to  ufes  died  without  heir,  or  committed  a  for- 
feiture, or  married,  neither  the  lord  who  entered  for  his  ef- 
cheat  or  forfeiture,  nor  the  hufband  who  retained  the  pofTef- 
fion  as  tenant  by  the  curtefy,  nor  the  wife  .who  was  alngned 
her  dower,  were  liable  to  perforin  the  ufe  (p)  ;  becaufe  they 
were  not  parties  to  the  truft,  but  came  in  by  aft  of  law  : 
though  doubtlefs  their  title  in  reafon  was  no  better  than  that 
of  the  heir. 

On  the  other  hand  the  ufe  itfelf,  or  interefi  of  cepuy  que 
'&fe,  was  learnedly  refined  upon  with  many  elaborate  diitinc- 
tions.  And,  i .  It  was  held  that  nothing  could  be  granted  to 
a  ufe,  whereof  the  ufe  is  infeparable  from  the  poffefiion  :  as 
annuities,  ways,  commons,  and  authorities,  quae  ipfo  ufu  con- 
fumuntur  (q)  :  or  whereof  the  feifin  could  not  be  inftantly  gi- 
ven (r).  2.  A  ufe  could  not  be  raifed  without  a  fufticient  con- 
federation. For  where  a  man  makes  a  feoffment  to  another 
without  any  consideration,  equity  presumes  that  he  meant  it 
to  the  ufe  of  himfelf  (s)  :  unlefs  he  exprefsly  declares  it  to 
be  to  the  ufe  of  another,  and  then  nothing  mall  be  prefumed 
contrary  to  his  own  expreflions  (t).  But,  if  either  a  good 
or  a  valuable  confideration  appears,  equity  will  immedi- 
ately raife  a  ufe  correfpondent  to  inch  confideration  (u). 
o.  Ufes  were  defeehdible  according  to  the  rule  of  the 
common  law,  in  the  cafe  of  inheritances  in  poffefiion  (w)  ; 
for  in  this  and  many  other  refpefts  equitas  fequliur  legem, 
and  cannot  eftabiiih  a  different  rule  of  property  from  that 
which  the  law  has  cftabliihed.  4.  Ufes  might  be  aihgned  by 
fecret  deeds  between  the  parties  (x),  or  be  deviled  by  laft  will 
and  teftament  (y)  :  for,  as  the  legal  eftate  in  the  foil  was  not 
transferred  by  thefe  tranfaftions,  no  livery  of  feifm  wasneceffary ; 
and,  as  the  intention  of  the  parties  was  the  leading  principle  in 
this  (pedes  of  property,  any  inOxument  declaring  that  intention 
was  allowed  to  be  binding  in  equity.     But  cejiny  que  ufe  could 

(p)  I  Rep.  I  2  2.  (s)  pn~.  296.  (w)  2  Roll.  Abr.  7^°- 

(q)  1  Jon-  127.  (t)  1  And.  37.  (x)  Bacon  of  ufes,  312. 

(rj  Cro.  Eliz.  401.  (u)  Moor.  684.  (y)  Ibid.  308. 
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not  at  common  lav,7  alien  the  legal  intereft  of  the  lands,  with- 
out the  concurrence  of  his  feoifee  (z)  ;  to  whom  he  was  ac- 
counted by  law  to  be  only  tenant  at  fufferance  (a).  5.  Ufes 
were  not  liable  to  any  of  the  feodal  burthens;  and  particularly 
did  not  efcheatfor  felony  or  other  defect  of  blood ;  for  efcheats, 
&c.  are  the*  confequence  of  tenure,  and  ufes  are  held  of  no- 
body :  but  the  land  itfelf  was  liable  to  efcheat,  whenever  the 
blood  of  the  feoffee  to  ufes  was  extinguiihed  by  crime  or  by 
defect ;  and  the  lord  (as  was  before,  obferved)  might  hold  it 
difcharged  of  the  ufe  (b).  6.  No  wife  could  be  endowed, 
or  huiband  have  his  curtefy,  of  a  ufe  (c)  :  for  no  trull  was 
declared  for  their  benefit,  at  the  original  grant  of  the  eftate. 
And  therefore  it  became  cuftomary,  when  moft  eftates  were 
put  in  ufe,  to  fettle  before  marriage  fome  joint  eflate  to  the 
ufe  of  the  huiband  and  wife  for  their  lives;  which  was  the 
original  of  modern  jointures  (d).  7.  A  ufe  could  not  be  extend- 
ed by  writ  of  elegit,  or  other  legal  procefs,  for  the  debts  of 
cejiuy  que  ufe  (e).  For,  being  merely  a  creature  of  equity, 
the  common  law,  which  looked  no  farther  than  the  perfon  ac- 
tually feifed  of  the  land,  could  award  no  procefs  againft  it. 

It  is  impracticable,  upon  our  prefent  plan,  to  purfue  the 
doa  vines  of  ufes  through  all  the  refinements  and  niceties,  which 
the  ingenuity  of  the  times  (abounding  in  fubtile  difquifitions) 
deduced  from  this  child  of  the  imagination ;  when  once  a  de- 
parture was  permitted  from  the  plain  fimple  rules  of  property 
eftablrflied  by  the  antient  law.  Thefe  principal  outlines  will  be 
fully  fufficient  to  mew  the  ground  of  lord  Bacon's  complaint  (f ), 
that  this  courfe  of  proceeding  "  was  turned  to  deceive  many  of 
i(  their  juft and reafonable rights.  Aman,thathadcaufetofuefor 
Ci  land,  knew  not  againft  whom  to  bring  his  action,  or  who  was  the 
c '  owner  of  it.  The  wife  was  defrauded  of  her  thirds ;  th  e  hufbahd 
u  of  his  curtefy;  the  lord  of  his  wardihip,  relief,  heriot,  and 

(7.)  Stat.  1  Ric  III.  c  1.  (&)  Seepag.  137. 

(a)  Bro.  Abr.  Ibid.  23.  (e)  Bro.  Abr.  tit.  executions.  90. 

(b)  Jeak.  190.  (f )  Ufe  of  the  law.  153. 

(c)  4  Rep.  1.  2  And,  75, 

ce  efcheat; 
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fl  cheat;  the  creditor  of  his  extent  for  debt:  and  the  poor 
((  tenant  of  his  leafe."  To  remedy  thefe  inconveniences  a- 
hundance  of  itatutes  were  provided,  which  made  the  lands 
liable  to  be  extended  by  the  creditors  of  ceftuy  que  ufi  (g)  ; 
allowed  actions  for  the  freehold  to  be  brought  againft  him,  if 
in  the  actual  pernancy  or  enjoyments  of  the  profits  (h) ;  made 
him  liable  to  actions  of  wafte  (i) ;  eftablimed  his  convey ances. 
and  leafes  made  without  the  concurrence  of  his  feoffees  (k)  ; 
s.nd  gave  the  lord  the  wardfhip  of  his  heir,  with  certain  other 
feudal  perquintes  (1). 

These  provisions  all  tended  to  confider  cefiuy  que  ufe  as  th$ 
real  owner  of  the  eftate  ;  and  at  length  that  idea  was  carried 
into  full  effect  by  the  ftatute  27  Hen.  VIII.  c.  10.  which  is 
ufually  called  the  jiatute  ofufes,  or,  in  conveyances  and  plead- 
ings, the  ftaf ute  for transferring  ufes  into  ■poffejfion.  The  hint 
feems  to  have  been  derived  from  what  was  done  at  the  accef- 
fion  of  king  Richard  III ;  who  having,  when  duke  of  Gioce- 
fter,  been  frequently  made  a  feoffee  to  ufes,  would  upon  the 
aflumption  of  the  crown  (as  the  law  was  then  underftood)  have 
been  entitled  to  hold  the  lands  difcharged  of  the  ufe.  But,  tp 
obviate  fo  notorious  an  injuftice,  an  act  of  parliament  was  im- 
mediately palled  (m),  which  ordained  that,  where  he  had  been 
fo  enfeoffed  jointly  with  other  perfpns,  the  land  ihculd  vert  in 
the  other  feoffees,  as  if  he  had  never  been  named;  and  that, 
where  he  flood  folely  infeoffed,  the  eftate  itfelf  mould  veil:  in, 
ccjiuy  que  ufe  In  like  manner  as  he  had  the  ufe.  And  fo  the 
ftatute  of  Henry  VIII,  after  reciting  the  various  inconveni- 
ences before-mentioned  and  many  others,  enacts,  that 
"  when  any  perfon  mall  be  feifed  of  lands,  6c.  to  the  ufe, 
u  confidence,  or  truit,  of  any  other  perfon  or  body  poli- 
Ci  tic,  the  perfon  or  corporation  entitled  to  the  ufe  in  fee- 
6i  flmple,    fee-tail,    for   life,    or  years,    or   otherwife,     ihall 

(g)  Stat.  50  Edw.  Ill-  c  6.   2  Ric.         (f)  Stat.  11  Hen.  VI.  c.  5.. 
II.  Veil  2.  c  3.  19  Hen.  VII  c  i  5.  (k)  Stat.  T  Ric.  Ill  c.  I- 

(h)   Stat.    1   Ric.  II.  c  9.  4  Hen.  (i)    Stat.    4  Hen.  VII.   c.   1J.     19 

IV.   c  7.    11  Hen.  VI  c  3.    I  Hen.  Hen.  VII  c.J  5- 
VII  c  1.  (m)  1  Ric.  III.  c  5. 

Ci  from 
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u  from  thenceforth  (land  and  be  feifed  or  pofteiled  of  the  land, 
<(  be.  of  and  in  the  like  eftates  as  they  have  in  the  ufe,  truft, 
"  or  confidence  ;  and  that  the  eitate  of  the  perfon  ib  feifed  to 
*'  ufes  ihall  be  deemed  to  be  in  him  or  them  that  have  the  ufe, 
"  in  fuch  quality,  manner,  form,  and  condition,  as  they  had 
x<  before  in  the  ufe."  The  ftatute  thus  executes  the  ufe,  as 
Our  lawyers  term  it ;  that  is,  it  conveys  the  pofTeihon  to  the 
ufe,  and  transfers  ufe  into  the  poffeillon  :  thereby  making 
tefluy  que  ufe  complete  owner  of  the  lands  and  tenements,  as 
well  at  law  as  in  equity. 

The  ftatute  having  thus,  not  aboliihed  the  'conveyance  to 
ufes,  but  only  annihilated  the  intervening  eftate  of  the  feoffee, 
and  turned  the  intereft  of  cejiuy  que  ufe  into  a  legal  inftead  of 
an  equitable  ownerihip  ;  the  courts  of  common  law  began  to 
take  cognizance  of  ufes,  inftead  of  fending  the  party  to  feek 
his  relief  in  chancery.  And,  conlldering  them  now  as  merely  a 
mode  of  conveyance,  very  many  of  the  rules  before  eftabliih- 
ed  in  equity  were  adopted  with  improvements  by  the  judges 
of  the  common  law.  The  fame  perfons  only  were  held  ca- 
pable of  being  feifed  to  a  ufe,  the  fame  confederations  were 
necelTary  for  raifing  it,  and  it  could  only  be  raifed  of  the  fame 
hereditaments,  as  formerly.  But  as  the  ftatute,  the  inftant  it 
was  raifed,  converted  it  into  an  actual  poiTeffion  of  the  land,  a 
great  number  of  the  incidents,  that  formerly  attended  it  in  its 
fiduciary  (late,  were  now  at  an  end.  The  land  could  not  ef- 
fcheat  or  be  forfeited  by  the  act  or  defect  of  the  feoffee,  nor 
be  aliened  to  any  purchafor  difcharged  of  the  ufe,  nor  be  liable 
to  the  dower  or  curtefy  on  account  of  the  feifm  of  fuch  feof- 
fee ;  becaufe  the  legal  eftare  never  refts  in  him  for  a  moment, 
but  is  inftantaneouily  transferred  to  cefluy  que  ufe,  as  foon  as 
the  ufe  is  declared.  And,  as  the  ufe  and  the  land  were  now 
convertible  terms,  they  became  liable  to  dower,  curtefy.,  and 
efcheat,  in  cohfeqnence  of  the  feifm  of  cefluy  que  ufey  who  was 
now  become  the  terre-tenant  alfo  5  and  they  likewife  were  no 
longer  devifable  by  wilh 

The 
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The  various  necemties  of  mankind  induced  alfo  the  judges 
very  foon  to  depart  from  the  rigour  and  Simplicity  of  the  rules 
of  the  common  law,  and  to  allow  a  more  minute  and  complex 
confixuction  upon  conveyances  to  ufes  than  upqn  others. 
Hence  it  was  adjudged,  that  the  ufe  need  not  always  be  exe- 
cuted the  inftant  the  conveyance  is  made  :  but,  if  it  cannot 
take  effect  at  the  time,  the  operation  of  the  fbtute  may  wait 
till  the  ufe  lhall  arife  upon  fome  future  contingency,  to  hap- 
pen within  a  reafonable  period  of  time  ;  and  in  the  mean  while 
the  antient  ufe  lhall  remain  in  the  original  grantor  :  as,  when 
lands  are  conveyed  to  the  ufe  of  A  and  B,  after  a  marriage  lhall 
be  had  between  them  (n),  or  to  the  ufe  of  A  and  his  heirs  tiM 
B  ihall  pay  him  a  fum'of  money,  and  then  to  the  ufe  of  B  and 
his  heirs  (o).  Which  doctrine,  when  devifes  by  will  were  a- 
gain  introduced,  and  conlidered  as  equivalent  in  point  of  con- 
ftruclion  to  declarations  of  ufes,  was  alfo  adopted  in  favour  of 
executory  devifes  (p).  But  herein  thefe,  which  are  called  con- 
tingent bi  fpringing,  ufes  differ  from  an  executory  devife ;  in 
that  there  mull:  be  a  perfon  feifed  to  fuch  ufes  at  the  time 
vv'hen  the  contingency  happens,  elfe  they  never  can  be  execu- 
ted by  the  (tatute  ;  and  therefore,  if  the  eftate  of  the  feoffee 
to  fuch  ufe  be  deftroyed  by  alienation  or  otherwife,  before  the 
contingency  arifes,  the  ufe  is  deftroyed  for  ever  (q)  :  whereas 
by  an  executory  devife  the  freehold  itfelf  is  transferred  to  the 
future  devifee.  And,  in  both  thefe  cafes,  a  fee  may  be  limi- 
ted to  take  effect  after  a  fee  (r)  ;  becaufe,  though  that  was 
forbidden  by  the  common  law  in  favour  of  the  lord's  eicheat, 
yet,  when  the  legal  eftate  was  not  extended  beyond  one  fee- 
iimple,  fuch  iubiequent  ufes  (after  a  ufe  in  fee)  were  before 
the  ilatute  permitted  to  be  limited  in  equity ;  and  then  the  ila- 
tute  executed  the  legal  eilate  in  the  fame  manner  as  the  ufe 
before  fuhfifted;  It  was  alfo  held  that  a  ufe,  though  executed, 
may  change  from  one  to  another  by  circumltances  ex  pofl 
faclo  (s)  ;  as,  if  A  makes  a  feoffment  to  the   ufe  of  his  in- 

(n)  ?.Rot.  Abr.  79:.  Cro.  Eltz.  439-         (q)  TRep.  134-  138.  Cro.  Eliz.  439- 

(o)  Ero.  Abr.  Fii.Fiof.  alufes.  30.  (r)  Polexf.  78.     io  Mod.  423. 

(p)  See  page  1 73.  [s]  Bro.jdbr.  tit.  Fccpn.  al  ufes.  3* 
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tended  wife  and  her  eldeft  fon  for  their  lives,  upon  the  mar- 
riao-e  the  wife  takes  the  whole  ufe  in  fever alty ;  and,  upon 
the  birth  of  a  fon,  the  ufe  is  executed  jointly  in  them  both  (t). 
This  is  fometimes  called  zfecondary,  fometimes  a  Jhiftmg,  ufe. 
And  whenever  the  ufe  limited  by  the  deed  expires,  or  cannot 
veil:,  it  returns  back  to  him  who  raifed  it,  after  fuch  expira- 
tion or  during  fuch  impoifibihty,  and  is  {tiled  a  refulting  ufe. 
As  if  a  man  makes  a  feoffment  to  the  ufe  ot  his  intended  wife 
for  life,  with  remainder  to  the  ufe  of  her  firft-born  ion  in 
tail :  here,  till  he  marries  the  ufe  refults  back  to  himielf ;  af- 
ter marriage,  it  is  executed  in  the  wife  for  life  ;  and,  if  he 
dies  without  iirne,  the  whole  refults  back  to  him  in  fee  (u). 
It  was  likewife  held,  that  the  ufes  originally  declared  may  be 
revoked  at  any  future  time,  and  new  ufes  be  declared  of  the 
land,  provided  the  grantor  referved  to  himfelf  fuch  power  at; 
.  the  creation  01  the  eitate  :  whereas  the  utmoft  that  the  com- 
mon law  would  allow,  was  a  deed  of  defeazance  coeval  with 
the  grant  itfelf  (and  therefore  efteemed  a  part  of  it)  upon  e- 
vents  fpecifically  mentioned  (w).  And,  in  cafe  of  fuoh  a  re- 
vocation, the  old  ufes  were  held  inftantly  to  ceafe,  and  the 
new  ones  to  become  executed  in  their  Itead  (x).  And  this 
wras  permitted,  partly  to  indulge  the  convenience,  and  partly 
the  caprice  of  mankind  ;  who  (as  lord  Bacon  obferves)  (y) 
have  always  affected  to  have  the  difpofition  of  their  property 
revocable  in  their  own  time,   and  irrevocable  ever  afterwards, 

By  this  equitable  train  of  decisions  in  the  courts  of  law, 
the  power  of  the  court  of  chancery  over  landed  property 
was  greatly  curtailed  and  diminifhed.  But  one  or  two  tech- 
nical fcruples,  which  the  judges  found  it  hard  to  get  over, 
reftored  it  with  tenfold  increafe.  They  held  in  the  fii-ft 
place,  that  "  no  ufe  could  be  limited  on  a  ufe  (z)/?  and 
that  when  a  man  bargains  and  fells  his  land  for  money, 
which  rail'es  a  ufe  by  implication  to  the  bargainee,  the 
limitation  of  a  farther  ufe  to  another  perfon  is  repugnant 

(t)  Bacon  of  ufes.  351.  (w)  See  pag.  327.  (y)  On  ufes,  316, 

(u)  Ibid.  350.  1  Rep.  120.  (xj  Co.  Litt.  237.  (zj  Dyer.  155. 
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and  therefore  void  fa).  And  therefore,  en  a  feoffment  to  A 
and  his  heirs,  to  the  ufe  of  B  and  his  heirs,  in  truft  for  C  and 
his  heirs,  they  held  .that  the  ftatute  executed  only  the  firfl 
life,  and  that  the  fecond  was  a  mere  nullity  :  not  adverting;, 
that  the  inftant  the  firf!  ufe  was  executed  in  B,  he  became  fei- 
fed  to  the  ufe  of  C,  which  fecond  ufe  the  ftatute  might  as  well 
be  permitted  to  execute  as  it  did  the  firfl ;  and  fo  the  legal  e- 
ftate  might  be  inftantaneoufty  tranfmitted  down,  through  a 
hundred  ufes  upon  ufes,  till  finally  executed  in  the  laft  cejluy 
que  ufe.  Again  ;  as  the  ftatute  mentions  only  fuch  perfons  as 
were  feifed  to  the  ufe  of  others,  this  was  held  not  to  extend 
to  terms  of  years,  or  other  chattel  interefts,  whereof  the  ter.' 
mor  is  not  feifed,  but  only  poffejjfed  (b)  ;  and  therefore,  if  a 
a  term  of  one  thoufand  years  be  limited  to  A,  to  the  ufe  of 
(or  in  truft  for-)-B,  the  ftatute  does  not  execute  this  ufe,  but 
leaves  it  as  at  common  law  (c).  And  laftly,  (by  more  modern 
resolutions)  where  lands  are  given  to  one  and  his  heirs,  in  trull 
to  receive  and  pay  over  the  profits  to  another,  this  ufe  is  not 
executed  by  the  ftatute  :  for  the  land  muft  remain  in  the  tru- 
flee  to  enable  him  to  perform  the  truft  (d). 

Of  the  two  more  antient  diftinctions  the  courts  of  equity 
quickly  availed  themfelves.  In  the  flrft  cafe  it  was  evident, 
that  B  was  never  intended  by  the  parties  to  have  any  benefi- 
cial intereft;  and,  in  the  fecond,  the  cejluy  que  ufe  of  the  term 
was  exprefsly  driven  into  the  court  of  chancery  to  feek  his  re- 
medy :  and  therefore  that  court  determined,  that  though  thefe 
were  not  ufes,  which  the  ftatute  could  execute,  yet  ftill  they 
were  trufts  in  equity,  which  in  confeience  ought  to  be  per- 
formed. To  this  the  reafon  of  mankind  aiTented,  and  the 
doctrine  of  ufes  was  revived,  under  the  denomination  of  trufts; 
and  thus,  by  this  ftrict  conftruclion  of  the  courts  of  law,  a 
ftatute  made  upon  great  deliberation,  and  introduced  in  the 
moll  folemn  manner,  has  had  little  other  effect  than  to  make  a 
flight  alteration  in  the  formal  words  of  conveyance  (e). 

(a)  i  And.  37-  i^-  (c)  Poph.  76  Dyer.  369. 

(b)  .Bacon  lay  of  ufes,  335.   Jeifk.         (d)  1  Equ.  Caf.  abr.  383,  384. 
344-  (e)  Yaugh.  50.  Atk.  591.. 
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However,  the  courts  of  equity,  in  the  exercife  of  this  new 
jurifdiction,  have  wifely  avoided  in  a  great  degree  thofe  mif- 
chiefs  which  made  ufes  intolerable.  They  now  confider  a 
~trufr.-eit.ate  (either  when  expref&ly  declared  or  refulting  by  ne- 
celfary  implication)  as  equivalent  to  the  legal  ownerihip,  go- 
verned by  the  fame  rules  of  proper ty,  and  liable  to  every 
charge  in  equity,  which  the  other  is  fubjecr.  to  in  law  :  and,  by 
a  long  feries  of  uniform  determinations,  for  now  near  a  centu- 
ry pail,  with  fome  aiiillance  from  the  legiiiature,  they  have 
raifed  a  new  fyftem  of  rational  jurifprudence,  by  which  trulls 
are  made  to  anfwer  in  general  all  the  beneficial  ends  cf  ufes, 
without  their  inconvenience  or  frauds.  The  truflee  is  conll- 
dered  as  merely  the  inurnment  of  conveyance,  and  can  in  no 
fhape  aifeel:  the  eftate,  unlefs  by  alienation  for  a  valuable  conli- 
deration  to  a  purchafor  without  notice  (f)  ;  which,  as  cej.uy 
que  ufe  is  generally  in  pofTefliori  of  the  land,  is  a  thing  that  can 
rarely  happen.  The  truft  will  defeend,  may  be  aliened,  is  li- 
able to  debts,  to  forfeiture,  to  leafes  and  other  incumbrances, 
hay,  even  to  the  curtefy  of  the  huiband,  as  if  it  was  an  eftate 
at  law.  It  has  not  yet  indeed  been  fuhjected  to  dower,  more 
From  a  cautious  adherence  to  fome  hafty  precedents  (g),  than 
from  any  well  grounded  principle.  It  hath  alio  been  held  not 
liable  to  efcheat  to  the  lord,  in  confequence  of  attainder  or 
Want  of  heirs  (h)  :  becaufe  the  truil  could  never  be  intended 
for  his  benefit.     But  let  us  now  return  to  the  flatute  of  ufes* 

The  only  fervice,  as  was  before  obferved,  to  which  this 
ftatute  is  now  cohfigned,  is  in  giving  efficacy  to  certain  hew 
and  fecret  fpecies  of  conveyances  ;  introduced  in  order  to  ren- 
der tranfaclions  of  this  fort  as  private  as  poffible,  and  to  fave 
the  trouble  cf  making  livery  of  f§iiin,  the  only  antient  convey- 
ance of  corporeal  freeholds  :  the  fecurity  and  notoriety  of 
which  public  invefliture  abundantly  overpaid  the  labour  cf  go- 
ing to  the  land,  or  cf  fending  an  attorney  in  one's  {lead.  But 
this  now  has  given  way  to, 

(f  J  2  Frcera.  43.  (li)  Karclr.  494-  Biit-fce&  n~c!  VvTicate, 

(g)  I  Chanc  Rep.  254.  2  P.Wms.         Hil.  32  Geo.  IL  in  Cane. 
64J. 
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12.  A  twelfth  fpecies  of  conveyances,  called  a  covenant  to 
jland  feizedto  ufes :  by  which  a  man,  felled  of  lands,  covenants 

in  confideration  of  blood  or  marriage  that  he  will  {land  feifed 
of  the  fame  to  the  ufe  of  his  child,  wife,  or  kinfman;  for  life, 
in  tail,  or  in  fee.  Here  the  ftatute  executes  at  once  the  e- 
ftate  ;  for  the  party  intended  to  be  benefited,  having  thus  ac- 
quired the  ufe,  is  thereby  pot  at  once  into  corporal  pofTeinon 
of  the  land  (i),  without  ever  feeing  it,  by  a  kind  of  parliamen- 
tary magic.  But  this  conveyance  can  only  operate,  when 
made  upon  fuch  weighty  and  intereiling  confide  rations  as  thofe 
of  blood  or  marriage. 

13.  A  thirteenth  fpecies  of  conveyance,  introduced  by 
this  ftatute,  is  that  of  a  bargain  and  fale  of  lands;  which  is  a 
kind  of  a  real  contract,  whereby  the  bargainor  for  fome  pecu- 
niary confideration  bargains  and  fells,  that  is,  contracts  to  con- 
vey, the  land  to  the  bargainee ;  and  becomes  by  fuch  bargain 
a  truftee  for,  or  feifed  to  the  ufe  of,  the  bargainee;  and  then 
the  ftatute  of  ufes  completes  the  purchafe  (j) :  or,  as  it  has 
been  well  exprefled  (k),  the  bargain  firft  veils  the  ufe,  and  then 
the  ftatute  vefts  the  poiTefhon.  But  as  it  was  forefeen  that 
conveyances,  thus  made,  would  want  all  thofe  benefits  of  noto- 
riety, which  the  old  common  law  affbrances  were  calculated 
to  give;  to  prevent  therefore  clandeftine  conveyances  of  free- 
holds, it  was  enacted  in  the  fame  ferfion  of  parliament  by  fta- 
tute 27  Hen.  VIII.  c.  16.  that  fuch  bargains  and  fales  fhould 
not  enure  to  pafs  a  freehold,  uhlefs  the  fame  be  made  by  in- 
denture, and  enrolled  within  fix  months  in  one  of  the  courts 
of  Weffefiinfter-ha'll,  or  with  the  cujios  roiukrum  of  the  coun- 
ty. Cfandefrine  bargains  and  feals  of  chattel  interefts,  or 
leafes  for  years,  .  were  thought  not  worth  regarding,  as- 
fu'ch  interefts  were  very  precarious  till  about  fix  years  be- 
fore (!) ;  which  alfo  occafioned  them  to  be  overlooked  in 
framing  the.  ftatute  of  ufes:  and  *  therefore  fuch  bargains 
and  fales  are  not    directed   to  be    enrolled.     But    how    im- 

(!)  Bacon  rife  of  the  lav,  r£l«  (k)  Cro.  Jac  696. 

(jj  Ibid.  150.  (!;  See  page  142. 
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pollibie  is  it  to  forefee,   and   provide  againfr,   all  the   confe- 
queiices  of  innovations !  This  om'iiTion  has  given  rife  to 

14.  A  fourteenth  fpecies  of  conveyance,  viz.  by  Imp 
and  releafe  ;  firft  invented  by  ferjeant  Moore,  foon  after  the  (la- 
tute  of  ufes,  and  now  the  1110ft  common  of  any,  and  therefore* 
not  to  be  ihaken  ;  though  very  great  lawyers  (as,  particular- 
ly, Mr.  Noy)  have  formerly  doubted  its  validity  (ill).  It  is 
thus  contrived.  A  leafe,  or  rather  bargain  and  fale,  upon 
fdme  pecuniary  cOnfideration,  for  one  year,  is  made  by  the  te- 
nant of  the  freehold  to  the  lefiee  or  bargainee.  Now  this, 
without  any  enrollment,  makes  the  bargainor  fland  feized  to 
the  ufe  of  the  bargainee,  and  vefts  in  the  bargainee  the  ufe  of 
the  term  for  a  year  ;  and  then  the  flatute  immediately  annex- 
es the  ftfjfejfkri.  He  therefore,  being  thus  in  poffeifion,  is  ca- 
pable of  receiving  a  releafe  of  the  freehold  and  reverfion  ; 
which,  we  have  feen  before  (n),  mud  be  made  to  a  tenant  in 
poffeiTion  ^and  accordingly,  the  next  clay,  are  leafe  is  granted  to 
him  (o).  This  is  held  to  fupply  the  place  of  livery  of  feifm  ; 
and  lb  a  conveyance  by  leafe  and  releafe  is  laid  to  amount  to  a 
feoffment  (p). 

15.  To  thefe  may  be  added  deeds  to  lead  or  declare  the  itfes 
of  other  more  direct  conveyances,  as  feoffments,  lines,  and 
recoveries  ;  of  which  we  fhall  fpeak  in  the  next  chapter  : 
and, 

16.  Deeds  of  revocation  of  ufes  ;  hinted  at  in  a  former 
page  (q),  and  founded  in  a  previous  power,  'referred  at  the 

railing  of  the  ufes  (r),'to  revoke  fuch  as'  were  then  decla- 
red ;  and  to  appoint  others  in  their  itead,  which  is  incident 
to  the  power  of  revocation  (s).  'And  this  may  fiiftice  for  ra 
fpecimen  of  conveyances  founded  upon  the  itatme  of  ufes  ; 
and  will  miifh  our  obiervations  upon  fuch  deeds  as  ferve  to 
transfer  real  property. 

(m)  2  M'od.  252.  (q)  pagfc  335. 

(n)  page  324.  (t-j  See  Appendix.  No.  II.  pago  xi. 

(o)  See  Appendix.  No.  IT.  §.  I,  2.        (s)  Co.  Litt.  237. 
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Before  we  conclude,  it  will  not  be  improper  to  fubjoin  a 
few  remarks  upon  fuch  deeds  as  are  ufed  not  to  convey ,  but  to 
charge  or  incumber,  lands,  and  difcharge  them  again  :  of  which 
nature  are,  obligations  or  bonds,  recognizances,  and  defeazances, 
iipon  them  both. 

I.  Am  obligation^  or  bond,  is  a  deed  (t)  whereby  the  obligor 
obhVes  himfelf,  his  heirs,  executors,  and  adminiftrators,  to 
pay  a  certain  fum  of  money  to  another  at  a  day  appointed.  If 
this  be  all,  the  bond  is  called  a  fingle  one,  jimplex  obligatio  ; 
but  there  is  generally  a  condition  added,  that  if  the  obligor 
does  fome  particular  act,  the  obligation  iliall  be  void,  or  elfe 
fhall  remain  in  full  force  :  as,  payment  of  rent  ;  performance 
of  covenants  in  a  deed  ;  or  repayment  of  a  principal  fum  of 
money  borrowed  of  the  obligee,  with  intereft,  which  principal 
fum  is  ufually  one  half  of  the  penal  fum  fpecifled  in  the  bond. 
In  cafe  this  condition  is  not  performed,  the  bond  becomes  for- 
feited, or  abfolute  at  lav/,  and  charges  the  obligor  while  li- 
ving ;  and  after  his  death  the  obligation  defcends  upon  his  heir, 
who  (on  defect  of  perfonal  affets)  is  bound  to  difcharge  it,  pro- 
vided he  has  real  aiTets  by  defcent  as  a  recompenfe.  So  that 
it  may  be  called,  though  not  a  direcl,  yet  a  collateral,  charge 
upon  the  lands.  How  it  affects  the  perfonal  property  of  the 
obligor,  will  be  more  properly  confidered  hereafter. 

If  the  condition  of  a  bond  be  impoihble  at  the  time  of  ma- 
king it,  or  be  to  do  a  thing  contrary  to  fome  rule  of  law 
that  is  merely  pofitive,  or  be  uncertain,  or  infenfible,  the 
condition  alone  is  void,  and  the  bond  fhall  ftand  fingle  and 
unconditional  :  for  it  is  the  folly  of  the  obligor  to  enter 
*nto  fuch  an  obligation,  from  which  he  can  never  be  re- 
leafed,  If  it  be  to  do  a  thing,  that  is  malum  hi  fe,  the  obliga- 
tion itfelf  is  void  :  for  the  whole  is  an  unlawful  contract, 
and  the  obligee  iliall  take  no  advantage  from  fuch  a  tranf- 
acliou.      And  if   the   condition   be   poiuble   at   the  time   of 

(t)  See  Appendix,  <Ng.  III.  page  xiii.' 
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making  it,  and  afterwards  becomes  impoffible  by  the  act  of 
God,  the  act  of  law,  or  the  act  of  the  obligee  himfelf,  there 
the  penalty  of  the  obligation  is  faved  :  for  no  prudence  or 
forefight  of  the  obligor  could  guard  againft  fuch  a  contingen- 
cy (u).  On  the  forfeiture  of  a  bond,  or  its  becoming  fmgle, 
the  whole  penalty  was  recoverable  at  law  :  but  here  the  courts 
of  equity  interpofed,  and  would  not  permit  a  man  to  take 
more  than  in  confcience  he  ought  •  viz.  his  principal,  intereft, 
and  expences,  in  cafe  the  forfeiture  accrued  by  non-payment 
of  money  borrowed;  the  damages  fuftained,  upon  non-per- 
formance of  covenants  :  and  the  like.  And  the  ftatute  4  &  5 
Ann.  c.  16.  hath  alfo  enacted,  in  the  fame  fpirit  of  equity, 
that  in  cafe  of  a  bond,  conditioned  for  the  payment  of  money, 
the  payment  or  tender  of  the  principal  fum  due,  with  intereft, 
and  cofts,  even  though  the  bond  be  forfeited  and  a  fuit  com- 
menced thereon,  ihall  be  a  full  fatisfaclion  and  difcharge. 

2.  A  recognizance  is  an  obligation  of  record,  which  a  man 
enters  into  before  fome  court  of  record  or  magistrate  duly  au- 
thorized (w),  with  condition  to  do  fome  particular  a£t ;  as  to 
appear  at  the  affizes,  to  keep  the  peace,  to  pay  a  debt,  or  the 
like.  It  is  in  moft  refpects  like  another  bond  :  the  difference 
being  chiefly  this  ;  that  the  bond  is  the  creation  of  a  freih  debt 
or  obligation  de  novo,  the  recognizance  is  an  acknowledgment 
of  a  former  debt  upon  record  :  the  form  whereof  is,  0  that 
"  A.  B.  doth  acknowlege  to  owe  to  our  lord  the  king,  to  the 
<(  plaintiff,  to  C.  D.  or  the  like,  the  fum  of  ten  pounds/'  with 
condition  to  be  void  on  performance  of  the  thing  ftipulated :  in 
which  cafe  the  king,  the  plaintiff,  C.  D.  &c.  is  called  the  cog- 
nizee,  u  is  cui  cognofcitur  ;"  as  he  that  enters  into  the  recogni- 
zance is  called  the  cognizor,  "  is  qui  cognofcit."  This,  being 
either  certified  to,  or  taken  by  the  officer  of  fome  court,  is  wit- 
neffed  only  by  the  record  of  that  court,  and  not  by  the 
party's  feal :  fo  that  it  is  not  in  ftrict  propriety  a  deed, 
though  the  effects  of  it  are  greater  than  a  common  obliga- 
tion ;   being   allowed   a  priority  in  point  of  payment,   and 

(u)  Co.  Litt.  206,  (w)  Bro.  Abr.  tit.  recognizance.  24. 
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binding  the  lands  of  the  cognizor,  from  the  time  of  enrolment 
pn  record  (x).  There  are  alfo  other  recognizances,  of  a  pri- 
vate kind,  In  nature  of  a  j.atuie  j'aple,  by  virtue  of  the  ftatute 
23  Hen.  VIII.  c.  6.  which  have  been  already  explained  (y), 
and  (hewn  to  be  a  charge  upon  real  property. 

q.  A  defeazance,  on  a  bond,  or  recognizance,  or  judge- 
ment  recovered,  is  a  condition  which,  when  performed,  de- 
feats or  undoes  it,  in  the  fame  manner  as  a  defeazance  of  an 
eftate  before-mentioned.  It  differs  only  from  the  common  con- 
dition of  a  bond,  in  that  the  one  is  always  inferted  in  the  deed 
or  bond  itfelf,  the  other  is  made  between  the  fame  parties  by 
a  feparate  and  frequently  a  fubfequent  deed  (z).  This,  like 
the  condition  of  a  bond,  when  performed,  difcharges  and  dif- 

incumbers  the  eftate  of  the  oblio-oi\ 

p     ° 

These  are  the  principal  fpecles  of  deeds  or  matter  in  pais, 
by  which  efrates  may  be  either  conveyed,  or  at  leaf!  affected. 
Among  which  the  conveyances  to  ufes  are  by  much  the  moil 
frequent  of  any;  though  in  thefe  there  is  certainly  one  palp- 
able de^eCty  the  want  of  fufficient  notoriety :  fo  that  purchafors 
or  creditors  cannot  know  with  any  abfolute  certainty,  what  the 
eftate,  and  the  title  to  it,  in  reality  are,  upon  which  they  are 
to  lay  out  or  to  lend  their  money.  In  the  antient  feodal  me- 
thod of  conveyance  (by  giving  corporal  feifin  of  the  lands)  this 
notoriety  was  in  fome  meafure  anfvyered  ;  but  all  the  advan- 
tages refulting  from  thence  are  now  totally  defeated  by  the 
introduction  of  death-bed  devifes  and  fecret  conveyances:  and 
there  has  never  been  yet  any  fufhcient  guard  provided  againft 
fraudulent  charges  and  incumbrances ;  fince  the  difufe  of  the 
id  Saxon  cuflpm  of  tranfac^ing  all  conveyances  at  the  county 
t,  and  entering  a  mempriaj  of  them  in  the  chartulary 
or  leger-book  of  fome  adjacent  monaftery  (a;  ;  and  the 
failure  of  the  general  regifler  eftabliihed  by  king  Richard 
the  firft,    for  mortgages  made  to   jews,    in  the   capii.ula   dc 

fx]  Stat.  29  Cnr.  II.  c  3.  %.  18.  (z)  Co.  Litt.  237.     2  Sannrl.  4''- 

■    )  See  page  160.  (a)  Hickes  Dijfertat.  epjiolar.  9. 


Ob 
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Judtis,  of  which  Hoveden  lias  preferved  a  copy.  How  far 
the  eftabliihment  of  a  like  general  regifter,  for  deeds,  and  wills, 
and  other  acts  affecting  real  property,  would  remedy  this  in- 
convenience, deferves  to  be  well  confidered.  In  Scotland  e- 
very  act  and  event,  regarding  the  tranfmiifion  of  property, 
is  regularly  entered  on  record  (b).  And  fome  of  our  own 
provincial  divifions,  particularly  the  extended  county  of  York, 
and  the  populous  county  of  Middlefex,  have  prevailed  with 
the  legislature  (c)  to  erecl  fuch  regifters  in  their  feveral  di- 
ftricts.  But,  however  plauflble  thefe  provifions  may  appear  in 
theory,  it  hath  been  doubted  by  very  competent  judges,  whe- 
ther more  difputes  have  not  arifen  in  thofe  counties  by  the 
inattention  and  omimons  of  parties,  than  prevented  by  the  ufe 
of  regifiers. 

(b)  Dalrymple  on  feodal  pro-  (c)  Stat.  2  &  3  Ann-  c.  4.     6  Ann, 

fterty  262,  &f.  c.  35.  7  Ann.  0  20.  8  Geo.  II.  c  6, 
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Chapter    the    twenty-first. 
Of  ALIENATION  by  matter  oi  RECORD, 


A  SSURANCES  by  matter  of  record  are  fuch  as  do  not 
-  -»■  entirely  depend  on  the  act  or  confent  of  the  parties 
themfelves  :  but  the  fancticn  of  a  court  of  record  is  called  in, 
to  fubftantiate3  preferve,  and  be  a  perpetual  teftimony  of,  the 
transfer  of  property  from  one  man  to  another  ;  or  of  its  efta* 
bliihment,  when  already  transferred.  Of  this  nature  are;  i .  Prk 
vate  acts  of  parliament.  2.  The  king's  grants.  3.  Fines, 
4.  Common  recoveries. 

I.  Private  aMs  of  -parliament  are,  efpecially  of  late  years, 
become  a  very  common  mode  of  aflurance.  For  it  may  fome- 
times  happen,  that,  by  the  ingenuity  of  fome,  and  the  blunders 
of  other  practitioners,  an  eftate  is  moft  grievouily  entangled  by 
a  multitude  of  contingent  remainders,  refulting  trufts,  fpring- 
ing  ufes,  executory  devifes,  and  the  like  artificial  contrivances ; 
(a  confufion  unknown  to  the  fimple  conveyances  of  the  com- 
mon law)  io  that  it  is  cut  of  the  power  of  either  the  courts  of 
law  or  equity  to  relieve  the  owner.  Or  it  may  fome times  hap- 
pen, that,  by  the  ftrielnefs  or  omiilions  of  family  fettlements, 
the  tenant  of  the  eftate  is  abriged  of  fome  reasonable  power, 
(as  letting  leafes,  making  a  jointure  for  a  wife,  or  the  like) 
which  power  cannot  be  given  him  by  the  ordinary  judges 
either  in  common  law  or  equity.  Or  it  may  be  necelfary, 
in  fettling  an  eftate,  to  fecure  it  againft  the  claims  of  infants 
or    other  peribns   under   legal   difabilities  -,     -who    are    no; 

bound 
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bound  by  any  judgments  or  decrees  of  the  ordinary  courts  of 
juftice.  In  thefe,  or  other  cafes  of  the  like  kind,  the  tran- 
scendent power  of  parliament  is  called  in,  to  cut  the  Gordiaa 
knot ;  and  by  a  particular  law,  enaded  for  this  very  purpofe, 
to  unfetter  an  eftate ;  to  give  its  tenant  reafonable  powers ; 
or  to  allure  it  to  a  purchaSor,  againft  the  remote  or  latent 
claims  of  infants  or  difabled  perfons,  by  fettling  a  proper  equi- 
valent in  proportion  to  the  intereft  fo  barred.  This  practice 
was  carried  to  a  great  length  in  the  year  Succeeding  the  refto- 
ration ;  by  fetting  aiide  many  conveyances  alledgcd  to  have 
been  made  by  conftraint,  or  in  order  to  fcreen  the  eftates  from 
being  forfeited  during  the  usurpation.  And  at  laft  it  proceed- 
ed fo  far,  that,  as  the  noble  hiftorian  expreffes  it  (a),  every 
man  had  raifed  an  equity  in  his  own  imagination,  that  he 
thought  ought  to  prevail  againft  any  defcent,  teftament,  or  act 
of  law,  and  to  find  relief  in  parliament :  which  occafioned  the 
king  at  the  clofe  of  the  Seffion  to  remark  v(b),  that  the  good 
old  rules  of  law  are  the  belt.  Security ;  and  to  wiih,  that  men 
might  not  have  too  much  cauSe  to  fear,  that  the  Settlements 
which  they  make  of  their  eftates  ihall  be  too  eailly  unfettled 
when  they  are  dead,  by  the  power  of  parliament. 

Acts  of  this  kind  are  however  at  preSent  carried  on,  in 
both  homes,  with  great  deliberation  and  caution  ;  particu- 
larly in  the  houSe  of  lords  they  are  ufually  referred  to  two 
judges,  to  examine  and  report  the  fads  aliedged,  and  to 
fettle  all  technical  forms.  Nothing  alfo  is  done  without 
the  conSent,  expreSsly  given,  of  all  parties  in  being  and  ca- 
pable of  conSent,  that  have  the  remoteft  intereft  in  the 
matter  ;  unleSs  Such  conSent  Shall  appear  to  be  perverSely 
and  without  any  reafon  withheld.  And,  as  was  beSore 
hinted,  an  equivalent  in  money  or  other  eftate  is  uSually 
fettled  upon  infants,  or  perfons  not  in  ejje,  or  not  of  capa- 
city to  act  for  themfelves,  who  are  to  be  concluded  by  this 
aft.  And  a  general  Saving  is  conftantly  added,  at  the  cloSe 
pi  the  bill,  of  the  right  and  intereft  of  all  perfons  whatfo- 

(a)  Lord  Clar.  Contin.  162.  (b)  Ibid.  163. 

ever ; 
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ever  ;  except  thofe  whofe  confent  is  {0  given  or  purchafed, 
and  who  are  therein  particularly  named. 

A  law,  thus  made,  though  it  binds  all  parties  to  the  bill, 
is  yet  looked  upon  rather  as  a  private  conveyance,  than  as  the 
folemn  act  of  the  legiflature.  It  is  not  therefore  allowed  to  be 
a  -public,  but  a  mere  private  ftatute  ;  it  is  not  printed  or  pub- 
lished among  the  other  laws  of  the  feilion ;  it  hath  been  re- 
lieved againit,  when  obtained  upon  fraudulent  fuggeftions  ; 
and  no  judge  or  jury  is  bound  to  take  notice  of  it,  unlefs  the 
fame  be  fpecially  fet  forth  and  pleaded  to  them.  It  remains 
however  enrolled  among  the  public  records  of  the  nation,  to 
be  for  ever  preferved  as  a  perpetual  teftimony  of  the  convey- 
ance or  aflurance  fo  made  or  eftablilhed. 

II.  The  king's  grants  are  alio  matter  of  public  record.  For, 
as  St.  Germain  fays  (c),  the  king's  excellency  is  fo  high  in  the 
law,  that  no  freehold  may  be  given  to  the  king,  nor  derived 
from  him,  but  by  matter  of  record.  And  to  this  end  a  variety 
of  offices  are  erected,  communicating  in  a  regular  fubordina- 
tion  one  with  another,  through  which  all  the  king's  grants 
muit  pafs,  and  be  tranfcribed,  and  enrolled  ;  that  the  fame 
may  be  narrowly  infpected  by  his  officers,  who  will  inform 
him  if  any  thing  contained  therein  is  improper,  or  unlawful  to 
be  granted.  Thefe  grants,  whether  of  lands,  honours,  liber- 
ties, franchife?,  or  aught  befides,  arc  contained  in  charters, 
or  letters .0tent,  that  is,  open  letters,  literae  patenles :  fo  call- 
ed becaufe  the}-  are  not  fealed  up,  but  expofed  to  open  view, 
with  the  great  feal  pendant  at  the  bottom  ;  and  are  ufually 
directed  or  addrefled  by  the  king  to  all  his  fubjects  at  large. 
And  therein  they  differ  from  certain  other  letters  of  the  king, 
fealed  alfo  with  his  great  feal,  but  directed  to  particular  per- 
sons, and  for  particular  purpofes :  which  therefore,  not  being 
proper  for  public  iufpeclicn,  are  c)okd  up  and  fealed  on  the 
purfide,  and  are  thereupon  called  writs  cloje,  literae  claufae; 
and  are  recorded  in  the  clofe-rolls,  in  the  fame  manner  as  the 
others  are  in  the  patent -rolls. 

{')  Br.  pnd  Sttid.  1.  1.  d.  8. 
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Grants  or  letters  patent  muft  firft  pafs  by  bill :  which  is 
prepared  by  the  attorney  and  folicitor  general,  in  confequence 
of  a  warrant  from  the  crown  ;  and  is  then  (igned,  that  is,  fu- 
perfcribed  at  the  top,  with  the  king's  own  fign  manual,  and 
fealed  with  his  private  (ignet,  which  is  always  in  the  cuftody 
of  the  principal  fecretary  of  ftate  ;  and  then  fometimes  it  im- 
mediately palTes  under  the  great  feal,  in  which  cafe  the  pa- 
tent is  fubfcribed  in  thefe  words,  "  per  tpfum  regem,  by  the 
£'  king  himfelf  (d)."  Otherwife  the  courfe  is  to  carry  an  ex- 
tract of  the  bill  to  the  keeper  of  the  privy  feal,  who  makes 
out  a  writ  or  warrant  thereupon  to  the  chancery  ;  fo  that  the 
fign  manual  is  the  warrant  to  the  privy  feai,  and  the  privy  feal 
is  the  warrant  to  the  great  feal':  and  in  this  lad  cafe  the  pa- 
tent is  fubfcribed,  u  per  breve  cle  privaio  fgillo,  by  writ  of 
privy  feal  (e)."  But  there  are  fome  grants,  which  only  pafs 
through  certain  offices,  as  the  admiralty  or  treafury,  in  confe- 
quence of  2.  fign  manual,  without  the  confirmation  of  either  the 
fignetj  the  great,  or  the  privy  feal. 

The  manner  of  granting  by  the  king,  does  not  more  differ 
from  that  by  a  fubject,  than  the  confiruciion  of  his  grants,  when 
made.  1 .  A  grant  made  by  the  king,  at  the  fuit  of  the  grantee \ 
(hall  be  taken  moil  beneficially  for  the  king,  and  againjt  the 
party  :  whereas  the  grant  of  a  fubjeft  is  confirued  molt  ftrong- 
ly  again fi  the  grantor.  Wherefore  it  is  ufual  to  infert  in  the 
king's  grants,  that  they  are  made,  not  at  the  fuit  of  the  gran- 
tee, but  u  ex  fpeciali  gratia,  c  ert  a  f dentin,  et  mero  motu  regis  ;" 
and  then  they  have  a  more  liberal  condruclion  (f).  2.  A  fub- 
j^cVs  grant  mall  be  conftrued  to  include,  many  things,  befides 
what  are  expreffed,  if  neceffary  for  the  operation  of  the  grant. 
Therefore,  in  a  private  grant  of  the  profits  of  land  for  one 
year,  free  ingrefs,  egrefs,  and  regrefs,  to  cut  and  carry 
away  thofe  profits,  are  alio  inclufively  granted'  (g)  :  and  if  a 
feoffment  of  land  was  made  by  a  lord  to  his  villein,   this  ope- 

(d)  Q  Rep.  18.  (f.)  Finch.  L.  too.    io  Rep.  112. 

(e)  Ibid.  2  Inil.  55,  jv)  Co.  Litt.  56.       . 
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rated  as  a  manumiflion  (h) ;  for  he  was  otherwife  unable  to 
hold  it.     But  the  king's  grant  fhall  not  enure  to  any  other  in- 
tent, than  that  which  is  precifely  expreifed  in  the  grant.    As, 
if  he-grants  land  to  an  alien,  it  operates  nothing ;  for  fuch 
grant  fhall  not  alfo  enure  to  make  him  a  denizen,   that  fo  he 
may  be  capable  of  taking  by  grant  (i).      3.  When  it  appears, 
from  the  face  of  the  grant,   that  the  king  is  miftaken,   or  de- 
ceived, either  in  matter  of  fact  or  matter  of  law,   as  in  cafe 
of  falfe   fuggeftion,   mifinformation,    or  mifrecital  of  former. 
grants  ;   or  if  his  own  title  to  the  thing  granted  be  different 
from  what  he  fuppofes  ;  or  if  the  grant  be  informal ;  or  if  he 
grants  an  eftate  contrary  to  the  rules  of  law;  in  any  of  thefe 
cafes  the  grant  is  abfolutely  void  (k.)     For  inftance  ;  if  the 
king  grants  lands  to  one  and  his  heirs  male,  this  is  merely  void : 
for  it  ihall  not  be  an  eftate-tail,  becaufe  there  want  words  of 
procreation,  to  afcertain  the  body,  out  of  which  the  heirs  ihall 
ilTue,  neither  is  it  a  fee-fimple,   as  in  common  grants  it  would 
be ;   becaufe  it  may  reafonably  be  fuppofed,    that  the   king 
meant  to  give  no  more  than  an  eftate-tail  (1)  :  the  grantee  is 
therefore  (if  any  thing)  nothing  more  than  tenant  at  will  (m). 
And,  to  prevent  deceits  of  the  king,  with  regard  to  the  value 
of  the  eftate  granted,  it  is  particularly  provided  by  the  ftatute 
1  Hen.  IV.  c.  6.  that  no  grant  of  his  ihall  be  good,   unlefs, 
in  the  grantee's  petition  for  them,   exprefs  mention  be  made 
of  the  real  value  of  the  lands. 

III.  We  are  next  to  confider  a  very  ufual  fpecies  of  af, 
furance,  which  is  alfo  of  record  ;  viz.  a  fine  of  lands  and 
tenements.  In  which  it  will  be  neceffary  to  explain,  1.  The 
nature  of  a  fine ;    2.  Its  feveral  kinds;    and  3.  Its  force  and 

effetf. 

i .  A  Fine  is  fometimes  faid  to  be  a  feoffment  of  record  (n) 5 
though  it  might  with  more  accuracy  be  called,  an  acknow- 
ledgment of  a   feoffment  on  record.      By  which  is   to  be 

(h)  Lit*.  S.  206,  (1)  Finch,  ior,  102. 

(i)  Bro.  Abr.  tit.taUnU  62.  Finch.  (m)  Bro.  Abr.  tit.  Eftates.  34.  tit. 
L:iio.  Patents.  104.     Dyer.  270.    Dav.  45» 

(k)  Freem,  172.  (a)  Co.  Litt.  5°- 
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underftood,  that  it  has  at  leaft  the  fame  force  and  effect  with 
a  feoffment,  in  the  conveying  and  affuring  of  lands  •  though  it 
is  one  of  thofe  methods  of  transferring  eilates  of  freehold  by 
the  common  law,  in  which  livery  of  feifin  is  not  neceilary  to 
be  actually  given ;  the  fuppofition  and  acknowledgment  there- 
of in  a  court  of  record,  however  fictitious,  inducing  an  e- 
qual  notoriety.  But,  more  particularly,  a  fine  may  be  defcri- 
bed  to  be  an  amicable  compofition  or  agreement  of  a  fuit, 
either  aftual  or  fictitious,  by  leave  of  the  king  or  his  juftices ; 
whereby  the  lands  in  queftion  become,  or  are  aisknowledged 
to  be,  the  right  of  one  of  the  parties  (o).  In  its  original  it  was 
founded  on  an  actual  fuit,  commenced  at  law  for  recovery  of 
the  poffemon  of  land;  and  the  pofTellion  thus  gained  by  fuch 
compofition  was  found  to  be  fo  fure  and  effectual,  that  fictitious 
actions  were,  and  continue  to  be,  every  day  commenced,  for 
the  fake  of  obtaining  the  fame  fecurity. 

A  fine  is  fo  called  beeaufe  it  puts  an  end,  not  only  to  the 
fuit  thus  commenced,  but  alfo  to  all  other  fuits  and  contro- 
verfies  concerning  the  fame  matter.  Or,  as  it  is  expreffed  in 
an  antient  record  of  parliament  (p),  18  Edw.  I.  "  non  in  reg- 
<c  no  Angliae  providetur,  vel  efiy  all  qua  jecufltas  major  vel  fo* 
<(  lennior,  per  quam  aliquis  Jiatum  certiorari  habere  poj/it,  neque 
<c  ad  fiaium  fuum  verificandum  aliquod  folennius  leftimonhim  pro- 
iC  ducere,  quam  finem  in  curia  domini  regis  levatum  :  qui  qui- 
<c  dem  finis  fie  vocaiur,  eo  quod  finis  el  confurdmatio  omnium  pla~ 
iC  c  it  or  urn  effe  debet ,  et  hac  de  caufa  providebaiur."  Fines  in- 
deed  are  of  equal  antiquity  with  the  firit  rudiments  cf  the  law" 
itfelf ;  are  fpoken  of  by  Glanvil  (q)  and  Bracton  (r)  in  the* 
reigns  of  Hen.  II,  and  Hen.  Ill,  as  things  then  well  known 
and  long  eftablifhed  ;  and  instances  have  been  produced  of 
them  even  before  the  Norman  invafion  (s).  So  that  the  fla- 
tute  1 8  Edw.  I.  called  modus  levandi  fines,  did  not  give  them 
original,  but  only  declared  and  regulated  the  manner  in  which 
they  mould  be  levied,  or  carried  on.     And  that  is  as  follows  i 

(o)  Co.  Litt.  120.  (r)  I.  $.t.  5.  c.  28. 

(p)  2  Roll.  Abr.  1  a,  (a)  Plow  A  369. 

(q)  L  8.  c.u 

i.  The 
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i.  The  party  to  whom  the  land  is  to  be  conveyed  or  ami- 
red,  commences  an  action  or  fuit  at  law  againft  the  other,  ge- 
nerally an  action  of  covenant,  by  filing  out  a  writ  or  -praecipe, 
called  a  writ  of  covenant,  (t)  :  the  foundation  of  which  is  a 
fuppofed  agreement  or  covenant,  that  the  one  mall  convey  the 
lands  to  the  other  ;  on  the  breach  of  which  agreement  the 
action  is  brought.  On  this  writ  there  is  due  to  the  king,  by 
antient  prerogative,  a  primer  fine,  or  a  noble  for  every  five 
marks  of  land  fued  for  ;  that  is,  one  tenth  of  the  annual  value  • 
(u).     The  fuit  being  thus  commenced,  then  follows, 

2.  The  llcentla  concordandi,  or  leave  to  agree  the  fait  (w). 
For,  as  foon  as  the  action  is  brought,  the  defendant,  knowing 
himfelf  to  be  in  the  wrong,  is  fuppofed  to  make  overtures  of 
peace  and  accommodation  to  the  plaintiff.  Who,  accepting 
them,  but  having,  upon  filing  out  the  writ,  given  pledges  to 
profecute  his  fuit,  which  he  endangers  if  he  now  deferts  it 
without  licence,  he  therefore  applies  to  the  court  for  leave  to 
make  the  matter  up.  This  leave  is  readily  granted,  but  for 
it  there  is  alfo  another  fine  due  to  the.  king  by  his  prerogative ; 
which  is  an  antient  revenue  of  the  crown,  and  is  called  the  ; 
king's  fiver,  or  fometimes  the  pofr  fine,  with  refpecl  to  the 
primer  fine,  before  mentioned.  And  it  is  as  much  as  the  -pri- 
mer fine,  and  half  as  much  more,  or  ten  {hillings  for  every  five 
marks  of  land ;  that  is,  three  twentieths  of  the  fuppofed  an- 
nual value  (x). 

3.  Next  comes  the  concord,  or  agreement  itfelf  (yj,  after 
leave  obtained  from  the  court;  which  is  ufually  an  acknow- 
ledgment Trom  the  deforciants  (or  thofe  who  keep  the  other 
out  of  pone'Iion)  that  the  lands  in  queftion  are  the  right  of 
the  complainant.  And  from  this  acknowledgment,  or  re- 
cognition of  right,  the  party  levying  the  fine  is  called  the 
cognizor,   and  he   to  whom  it  is  levied  the  ccgnizec.     This 

(t)  Fee  Appendix,  N°.  IV.  §.  I.  (x^  5  Rep.  39.    2  hi  ft.  51 1. 

(n)  2  *r:ft.  511.  (a)  Append.  N9.  IV-  §.  ?,. 

(w)  Append.  N°.  IV.  §.  2. 

acknowledge 
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acknowledgment  muft  be  made  either  openly  in  the  court  of 
common  pleas,  dr  before  one  of  the  judges  of  that  court,  or 
elfe  before  commifli oners  in  the  country,  empowered  by  a  fpe- 
'cial  authority  called  a  writ  of  dedimas  poteflatem  ;  which  judges 
and  commhTioners  are  bound  by  ftatute  18  Edw.  I.  ft.  4.  to 
take  care  that  the  cognizors  be  of  full  age,  found  memory, 
and  out  of  prifon.  If  there  be  any  feme-covert  among  the 
ccgmizors,  ilie  is  privately  examined  whether  ihe  does  it  willing- 
ly and  freely,  or  by  compuliion  of  her  hufband. 

By  thefe  acts  all  the  eiTential  parts  of  a  fine  are  completed; 
and,  if  the  cognizor  dies  the  next  moment  after  the  fine  is  ac- 
knowledged, provided  it  be  fubfequent  to  the  day  on  wliich 
the  writ  is  made  returnable  (z),  flill  the  fine  mall  be  carried  on 
in  all  its  remaining  parts  :  of  which  the  next  is 

4.  The  note  of  the  fine  (a) :  which  is  only  an  abflract  of 
the  writ  of  covenant,  and  the  concord ;  naming  the  parties, 
the  parcels  of  land,  and  the  agreement.  This  muft  be  en- 
rolled of  record  in  the  proper  office,  by  direction  of  the  fta- 
tute  5  Hen.  IV.  c.  14. 

5.  The  fifth  part  is  the /bo/  of  the  fine,  or  conclufion  of  it : 
which  includes  the  whole  matter,  reciting  the  parties,  day, 
year,  and  place,  and  before  whom  it  was  acknowledged  or 
levied  (b).  Of  this  there  are  indentures  made,  or  engrofic^.. 
at  the  chirographer's  office,  and  delivered  to  the  cognizor  and 
the  cognizee ;  ufually  beginning  thus,  "  haec  eft  fin  alls  concor- 
dia,,  this  is  the  final  agreement,"  and  then  reciting  the  whole 
proceeding  at  length.  And  thus  the  fine  is  completely  levied 
at  common  law. 

By  feveral  ftatutes  flill  more  folemnities  are  fUperadded, 
in  order  to  render  the  fine  more  univerfally  public,  and  leis 
liable  to  be   levied  by  fraud  or  covin.     And,  firif,   by   27 

(z)  Comb.  71-  (b)  ibid.  §.  J. 

(a)  Append.  N°.  IV.  §.4. 

Edw. 
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Edw.  I.  c.  I.  the  note  of  the  fine  ihall  be  openly  read  in  the 
court  of  common  pleas,  at  two  feveral  days  in  one  week,  and 
during  fuch  reading,  all  pleas  ihall  ceafe.  By  5  Hen.  IV.  c. 
14.  and  23  Eliz.  c.  3.  all  the  proceedings  on  fines  either  at 
the  time  of  acknowledgment,  or  previous,  or  fubfeqiient  there- 
to, ihall  be  enrolled  of  record  in  the  court  of  common  pleas. 
By  iRic.III.  c.  7.  confirmed  and  enforced  by  4  Hen.  VII.  c.  24. 
the  fine,  after  engroffment,  ihall  be  openly  read  and  proclaim- 
ed in  court  fixteen  times  ;  viz.  four  times  in  the  term  in  which 
it  is  made,  and  four  times  in  each  of  the  three  fucceeding 
terms  ;  during  which  time  all  pleas  ihall  ceafe  :  but  this  is  re- 
duced to  once  in  each  term  by  31  Eliz.  c.  2.  and  thefe  procla- 
mations are  endorfed  on  the  back  of  the  record  (c).  It  is  aifo 
enacted  by  23  Eliz.  c.  3.  that  the  chirograph er  of  fines  ihall 
every  term  write  out  a  table  of  the  fines  levied  in  each  county 
in  that  term,  and  mall  affix  them  in  fome  open  part  of  the  court 
of  common  pleas  all  the  next  term  :  and  ihall  alfo  deliver  the 
contents  of  fuch  table  to  the  fheriff  of  every  county,  who  ihall 
at  the  next  affrfes  fix  the  fame  in  fome  open  place  in  the  court, 
for  the  more  public  notoriety  of  the  fine* 

2.  Fines,  thus  levied,  are  of  four  kinds.  1.  What  in 
our  law  French  is  called  a  fine  ic  fur  cognizance  de  droit -, 
u  come  ceo  que  il  ad  de  fori  done  ;"  or,  a  fine  upon  acknow- 
ledgment of  the  right  of  the  cognizee,  as  that  which  he 
hath  of  the  gift  of  the  cognizor  (d).  This  is  the  beft  and 
fureft  kind  of  fine ;  for  thereby  the  deforciant,  in  order  to 
keep  his  covenant  with  the  plaintiff,  of  conveying  to  him 
the  lands  in  queftion,  and  at  the  fame  time  to  avoid  the  for- 
mality of  an  a£frial  feoffment  and  livery,  acknowledges  in 
court  a  former  feoffment,  or  gift  in  poifefiion,  to  have  been 
made  by  him  to  the  plaintiff.  This  fine  is  therefore  faid 
to  be  a  feoffment  of  record  ;  the  livery  thus  acknowledged 
in  court,  being  equivalent  to  an  actual  livery  :  (o  that  this  af- 
furance  is  rather  a  confeflion  of  a  former  conveyance,  than 
a  conveyance  now  originally  made  :   for    the  deforciant,   or 

(c)  Append.  N°.  IV-  §■  6.  example  is  given  in  the  appendix> 

(d)  Tills  is  that,  fort/  of  which .an    Na.  IY. 

cognizor, 
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cocmizor,  acknowledges,  cognofcit,  the  right  to  be  in  the  plain- 
tiff, or  cognizee,  as  that  which  he  hath  de  fin  done,  of  the  pro- 
per gift  of  himfelf,  the  cognizor.  2.  A  fine  il  fur  cognizance  de 
u  droit  tantum,"  or,  upon  acknowledgment  of  the  right  mere* 
ly  ;  not  with  the  circumftance  of  a  preceding  gift  from  the  cog- 
nizor. This  is  commonly  ufed  to  pafs  a  reve.rfionary  intereft, 
which  is  in  the  cognizor.  For  of  fuch  reverfions  there  can  be 
no  feoffment,  or  donation  with  livery,  fuppofed  ;  as  the  pof- 
feilion  during  the  particular  eftate  belongs  to  a  third  perfon(e). 
It  is  worded  in  this  manner  ;  "  that  the  cognizor  acknow- 
"  ledges  the  right  to  be  in  the  cognizee  ;  and  grants  for  him* 
"  felf  and  his  heirs,  that  the  reverfion,  after  the  particular  e-  ^ 
""  ftate  determines,  fhall  go  to  the  cognizee  (f).  3.  A.  fine 
"  fur  concejfit"  is  where  the  cognizor,  in  order  to  make  an  end 
of  difputes,  though  he  acknowledges  no  precedent  right,  yet; 
grants  to  the  cognizee  an  eftate  de  novo,  ufually  for  life  or 
years,  by  way  of  fuppofed  compofition.  And  this  may  be  done 
referving  a  rent,  or  the  like  :  for  it  operates  as  a  new  grant 
(g).  4.  An  fine  (t  dur  done,  grant,  et  render,"  is- a  double  fine, 
comprehending  the  fine  fur  cognizance  de  droit  come  ceo,  6c, 
and  the  fine  fur  conceffit ;  and  may  be  ufed  to  create  particular 
limitations  of  eftate  :  whereas  the  fine  fur  cognizance  de  droit  come 
ceo,  &c.  conveys  nothing  but  an  abfolute  eftate,  either  of  inherit 
tance,  or  at  leaft  of  freehold  (h).  In  thislaft  fpecies  of  fine,  the 
cognizee,  after  the  right  is  acknowledged  to  be  in  him.,  grants 
back  again,  or  renders  to  the  cognizor,  or  perhaps,  to  a  itran- 
ger,  fome  other  eftate  in  the  premifes.  But,  in  general,  the 
firft  fpecies  of  a  fine  u  fur  cognizance  de  droit  come  ceo,  6r."  is 
the  moft  ufed,  as  it  conveys  a  clear  and  abfolute  freehold,  and 
gives  the  cognizee  a  feifin  in  law,  without  any  aftual  livery  3 
and  is  therefore  called  a  gne  executed,  whereas  the  others  are 
but  executory. 

3.  We  are  next  to  confider  the  force  and  ejfeff  of  a  fine,, 
Thefe  principally  depend,  at  this  day,  on  the  common  law, 
and  the  two  ftatutes,  4  Hen.  VII.  c.  24*  and  32  Ren.  VIII «- 

(e)  Moor.  629.  (g)  Weft.  p.  2.  §.  66. 

(1)  Weft.  Symb.  p.  2.  §.  95.  (h)  Salk.  3-P- 

Vol.  II.  3  cl36, 
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c.  36.  The  antient  common  law,  with  refpecl  to  this  point, 
is  very  forcibly  declared  by  the  ftatute  18  Edw.  I.  in  thefe 
words.  "  And  the  reafon,  why  fuch  folemnity  is  required  in 
<c  the  palling  of  a  fine,  is  this  •  becaufe  the  fine  is  fo  high  a 
*■?  bar,  and  of  fo  great  force,  and  of  a  nature  fo  powerful  in 
il  itfelf,  that  it  precludes  not  only  thofe  which  are  parties  and 
<(  privies  to  the  fine,  and  their  heirs,  but  .all  other  perfons  in 
i(  the  world,  who  are  of  full  age,  out  of  prifon,  of  found 
<c  memory,  and  within  the  four  feas  the  day  of  the  fine  le- 
ci  vied  ;  unlefs  they  put  in  tneir  claim  within  a  year  and  a 
cc  day."  But  this  doctrine,  of  barring  the  right  by  non- 
claim,  was  aboliihed  for  a  time  by  a  ftatute  made  in  34  Edw. 
I,  c.  16.  which  admitted  perfons  to  claim,  and  falfify  a  fine,  at 
any  indefinite  diflance  (i)  :  whereby,  as  fir- Edward  Coke  ob- 
ferves  (k),  great  contention  arofe,  and  few  men  were  fure  of 
their  porTeilrons,  till  the  parliament  held  4  Hen.  VII.  reform-, 
ed  that  mifchief,  and  excellently  moderated  between  the  lati- 
tude given  by  the  fratute  and  the  rigour  of  the  common  law. 
For  the  ftatute,  then  made  (1),  reftored  the  doctrine  of  non* 
claim  ;  but  extended  the  time  of  claim.  So  that  now,  by  that 
flatute,  the  right  of  all  ftrangers  whatfoever  is  bound,  unlefs  they 
make  claim,  not  within  one  year  and  a  day,  as  by  the  common 
Jaw,  but  within  fve  years  after  proclamations  made  :  except 
feme  coverts,  infants,  prifoners,  perfons  beyond  the  feas,  and 
fuch  as  are  not  of  whole  mind  ;  who  have  five  years  allowed 
to  them  and  their  heirs,  after  the  death  of  their  hufbands, 
their  attaining  full  age,  recovering  their  liberty,  returning  in- 
to England,  or  being  reftored  to  their  right  mind. 

It  feems  to  have  been  the  intention  of  that  politic  prince, 
king  Hefiry  VII,  to  have  covertly  by  this  fratute  extended 
fines  to  have  been  a  bar  of  eitates-tail,  in  order  to  unfetter 
the  more  eafily  the  eftates  of  his  powerful  nobility,  and  lay 
them  more  open  to  alienations  ;  being  well  aware  that  pow- 
er will  always  accompany  property.  But  doubts  having 
arifen  whether  they  could  by  mere  implication,  be  ad- 
judged a  fufficicnt  bar,  (which  they  were  exprefsly  declared 

(1)  Litt.  §•  441.  (1)  4  Hen.  VII.  c.  24. 

jk)  2lnfb  518. 

not 
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not  to  be  by  the  ftatute  de  donisj  the  ftatute  32  Hen.  VIII.. 

c.  36.  was  thereupon  made  ;  which  removes  all  difficulties,, 
by  declaring  that  a  fine  levied  by  any  perfon  of  full  age,  to 
whom  or  to  whofe  anceftors  lands  have  been  entailed,  ihall  be 
a  perpetual  bar  to  them  and  their  heirs  claiming  by  force  of 
iuch  entail :  unlefs  the  fine  be  levied  by  a  woman  after  the 
death  of  her  hulhand,  of  lands  which  were,  by  the  gift  of 
him  or  his  anceftor,  afligned  to  her  in  tail  for  her  jointure 
(m) ;  or  unlefs  it  be  of  lands  entailed  by  act  of  parliament  or 
letters  patent,  and  whereof  the  reverfion  belongs  to  the  crown. 

From  this  view  of  the  common  law,  regulated  by  thefe 
ftatutes,  it  appears,  that  a  fine  is  a  folemn  conveyance  on  re- 
cord from  the  cognizor  to  the  cognizee,  and  that  the  perfons 
bound  by  a  fine  are  parties ,  privies,  and  J 'ir -angers. 

The  parties  are  either  the  cognizors,  or  cognizees  ;  and 
thefe  are  immediately  concluded  by  the  fine,  and  barred  of 
any  latent  right  they  might  have,  even  though  under  the  le- 
gal impediment  of  coverture.  And  indeed,  as  this  is  almoft 
the  only  act  that  a  'feme-covert,  or  married  woman,  is  permit- 
ted by  law  to  do,  (and  that  becaufe  fhe  is  privately  examined 
as  to  her  voluntary  confent,  which  removes  the  general  fufpi- 
cion  of  eompulfion  by  her  hufband)  it  is  therefore  the  uiual 
and  almoft  the  only  fafe  method,  whereby  ihe  can  join  in  the 
fale,  fettlement,   or  incumbrance,  *  of  any  eftate. 

Privies  to  a  fine  are  iuch  as  are  any  way  related  to  the 
parties  who  levy  the  fine,  and  claim  under  them  by  any 
right  of  blood,  or  other  right  of  reprefentation.  Such  as 
are  the  heirs  general  of  the  cognizor,  the  ifiue  in  tail  frnce 
the  ftatute  of  Henry  the  eighth,  the  vendee,  ,  the  devifee, 
and  all  others  who  muft  make  title  by  the  perfons  who  le- 
vied the  fine.  For  the  act.  of  the  anceftor  ihall  bind  the 
heir,  and  the  aft  of  the  principal  his  fubftitute,    or  fuch  as 

(m)  See  ftatute  n  Hen.  VII.  c.  20. 

&  2  claim 
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claim  -under  any  conveyance  made  by  him  fubfequent  to  the 
line  fo  levied  (n), 

Stranger.s  to  a  fine  are  all  other  perfons  in  the  world, 
except  only  parties  and  privies.  And  thefe  are  alfo  bound 
by  a  line,  unlefs,  within  five  years  after  proclamations  made, 
they  interpofe  their  claim  ;  provided  they  are  under  no  legal 
impediments,  and  have  then  a  prefent  intereft  in  the  eftate. 
The  impediments,  as  hath  before  been  faid,  are  coverture, 
infancy,  imprifonment,  infanity,  and  a'ofence  beyond  fea  :  and 
perfons,  who  are  thus  incapacitated  to  profecute  their  rights, 
have  five  years  allowed  them  to  put  in  their  claims  after  fuch 
impediments  are  removed.  Perfons  alfo  that  have  not  a  pre- 
fect, but  a  future  intereft  only,  as  thofe  in  remainder  or  re- 
verfion,  have  five  years  allowed  them  to  claim  in,  from  the 
time  that  fuch  right  accrues  (o).  And  if  within  that  time 
they  neglect  to  claim,  or  (by  theflatute  4  Ann.  c.  16.)  if  the}?- 
do  not  bring  an  action  to  try  the  right,  within  one  year  after 
making  fuch  claim,  and  profecute  the  fame  with  effect,  all 
perfons  whatfoever  are  barred  of  whatever  right  they  may 
have,   by  force  of  the  ftatute  of  non-claim. 

But,  in  order  to  make  a  fine  of  any  avail  at  all,  it  is  ne* 
ceifary  that  the  parties  mould  have  fome  intereft  or  eflate  in 
the  lands  to  be  affected  by  it.  Elfe  it  were  poifible  that 
two  (trangers,  by  a  mere  confederacy,  might  without  any 
riik  defraud  the  owners  by  levying  fines  of  their  lands ; 
for  if  the  attempt  be  difcovered,  they  can  be  no  fuffererSj, 
but  mult  only  remain  in  Jfafu  quo :  whereas  if  a  tenant  for 
life  or  years  levies  a  fine,  it  is  an  abfolute  forfeiture  of  his 
eflate  to  the  remainder-man  or  reverfioner  (p),  if  claimed 
in  proper  time.  It  is  not  therefore  to  be  fnpppfed  that  fuch 
tenants  will  frequently  run  fo  great  a  hazard  ;  but  if  they 
<do,  and  the  claim  is  not  duly  made  within  five  years  after 
their  refpective  terms  expire  (q),  the  eftate  is  for  ever  barred 

(n)  3  Rep.  87.  (p)  Thtt.  251. 

to)  Co.  Litt.  372.  (q)  2  Lev.  52. 
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by  it.  Yet  where  a  frrahger,  whofe  preemption  cannot  thus 
be  punifhed,  officioufiy  interferes  in  an  eftate  which  in  no  wife 
belongs  to  him,  his  fine  is  of  no  effect ;  and  may  at  any  time 
be  fet  afide  (unlefs  by  fuch  as  are  parties  or  privies  thereunto) 
(r)  by  pleading  that  "  partes  finis  nihil  kabuerunt/'  And 
thus  much  for  the  conveyance  or  affurance  by  fine :  which  not 
only  like  other  conveyances  binds  the  grantor  tiimfelf,  and  his 
heirs  ;  but  alfo  all  mankind,  whether  concerned  in  the  trans- 
fer or  no,  if  they  fail  to  put  in  their  claims  within  the  time  al- 
lotted  by  law. 

IV.  The  fourth  fpecies  of  afTurance,  by  matter  of  record, 
is  a  common  recovery.  Concerning  the  original  of  which,  it 
was  formerly  obferved  (s),  that  common  recoveries  were  in- 
vented by  the  ecclefiaftics  to'  elude  the  {ratines'  of  mortmain  * 
and  afterwards  encouraged  by  the  finefle  of  the  courts  of  law 
-in  12  Edw.  IV.  in  order  to  put  ari  end  to  alt  fettered  inheri- 
tances, and  bar  not  only  eftates-tail,  but  alfo  all  remainders 
and  reverfions  expectant  thereon.  I  am  now  therefore  only 
to  confider,  firft  the  nature  of  a  common  recovery ;  and,  fe* 
condly,  its  force  and  effecl. 

i.  And,  firft,  the  nature  of  it;  or  what  a  common  reco- 
very is.  A  common  recovery  is  fo  far  like  a  fine,  that  it  is 
a  fuit  or  action,  either  actual  or  fictitious  :  and  in  it  the  lands 
are  r<?c&i*fra/againuthe  tenant  of  the  freehold  ;  which  recovery, 
being  a  fuppofed  adjudication  of  the  right,  binds  all  perfons, 
and  veils  a  free  and  abfolute  fee-fimple  in  the  recoveror.  A 
recovery  therefore  being  in  the  nature  of  an  action  at  law,  not 
immediately  compromifed  like  a  fine,  but  carried  on  through  e- 
very  regular  ftage  of  proceeding,  I  am  greatly  apprehenilve  that 
its  form  and  method  will  not  be  ealily  underftoodby  the  ftudent, 
who  is  not  yet  acquainted  with  the  courfe  of  judicial  proceedings; 
which  cannot  be  thoroughly  explained,  till  treated  of  at  large  in 
the  third  book  of  theie  commentaries.  However  I  mall  en- 
deavour to  ftate  its  nature  and  progrefs,  as  clearly  and  con- 

(r}Hdb.  334.  (s)  pa£.  1 J  7-  27*' 
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cifely  as  I  can;   avoiding,  as  far  aspoiiible,  all  technical  terms, 
and  phrafes  not  hitherto  interpreted. 

Let  us,  in  the  firft  place,  fuppofe  David  Edwards  (t)  to  be 
tenant  of  the  freehold,  and  defirous  to  fuffer  a  common  reco- 
very, in  order  to  bar  all  entails,  remainders,  and  reverfions, 
and  to  convey  the  fame  in  fee-fimple  to  Francis  Golding.  To 
effeci:  this,  Golding  is  to  bring  an  action  againft  him  for  the 
lands;  and  he  accordingly  fues  out  a  writ,  called  a  praecipe 
quod  reddat,  becaufe  thofe  were  its  initial  or  moil  operative 
words,  when  the  law  proceedings  were  in  Latin.  In  this  writ 
the  demandant  Golding  alleges,  that  the  defendant  Edwards 
(here  called  the  tenant)  has  no  legal  title  to  the  land  ;  but  that  he 
came  into  poflefiion  of  it  after  one  Hugh  Hunt  had  turned  the 
demandant  out  of  it  (v).  ,  The  fubfequent  proceedings  are 
made  up  into  a  record  or  recovery  roll  (u),  in  which  the  writ 
and  complaint  of  the  demandant  are  firft  recited  :  whereupon 
the  tenant  appears,  and  calls  upon  one  Jacob  Morland,  who 
is  fuppofed,  at  the  original  purchafe,  to  have  warranted  the 
title  to  the  tenant  •  and  thereupon  he  prays,  that  the  faid  Ja- 
cob Morland  may  be  called  in  to  defend  the  title  which  he  fo 
warranted.  This  is  called  the  voucher,  vocatlo,  or  calling  of 
Jacob  Morland  to  warranty ;  and  Morland  is  called  the  vouchee. 
Upon  this,  Jacob  Morland,  the  vouchee,  appears,  is  implead- 
ed, and  defends  the  title.  Whereupon  Golding,  the  demand- 
ant, defires  leave  of  the  court  to  imparl,  or  confer  with  the 
vouchee  in  private  \  which  is  (as  ufual)  allowed  him.  And  foon 
afterwards  the  demandant,  Golding,  returns  to  court,  but 
Morland  the  vouchee  dif appears,  or  makes  default.  Whereup- 
on judgment  is  given  for  the  demandant,  Golding,  now  called 
the  recoveror,  to  recover  the  lands  in  queffion  againft  the  tenant, 
Edwards,  who  is  now  the  recoveree  :  and  Edwards  has  judgment 
to  recover  of  Jacob  Morland  lands  of  equal  value,  in  recom- 
penfe  for  the  lands  fo  warranted  by  him-,  and  now  loft  by  his 
default ;  which  is  agreeable  to  the  doctrine  of  warranty  inen- 

(t)  See  Appendix.  N°,  V.  (v)  §.  I. 
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tioned  in  the  preceding  chapter  (w).  This  is  called  the  re- 
compenfe, or  recovery  in  value.  But  Jacob  Morland  having 
no  lands  of  his  own,  being  ufually  the  crier  of  the  court  (who, 
from  being  frequently  thus  vouched,  is  called  the  common  vou- 
chee) it  is  plain  that  Edwards  has  only  a  nominal  recompenfe 
for  the  lands  fo  recovered  againft  him  by  Golding  ■  which 
lands  are  now  abfolutely  veiled  in  the  faid  recoveror  by 
judgment  of  law,  and  feifin  thereof  is  delivered  by  the  merifF 
of  the  county.  So  that  this  collufive  recovery  operates  merely 
in  the  nature  of  a  conveyance  in  fee-fimple,  from  Edwards 
the  tenant  in  tail,   to  Golding  the  purchafdr. 

The  recovery,  here  defcribed,  is  with  a.JMgk  voucher  on- 
ly ;  but  fometimes  it  is  with  double,  treble,  or  farther  voucher 
as  the  exigency  of  the  cafe  may  require.  And  indeed  it  is  now 
ufual  always  to  have  a  recovery  with  double  voucher  at  the 
lead;  by  firft  conveying  an  eftate  of  freehold  to  any  in- 
different perfon,  againft  whom  the  praecipe  is  brought ;  and 
then  he  vouches  the  tenant  in  tail,  who  vouches  over  the 
common  vouchee  (x).  For,  if  a  recovery  be  had  immediatly 
againft  tenant  in  tail,  it  bars  only  fuch  eftate  in  the  premifes 
of  which  he  is  then  actually  feifed;  whereas  if  the  recovery 
be  had  againft  another  perfori,  and  the  tenant  in  tail  be  vouch- 
ed, it  bars  every  latent  right  and  intereft  which  he  may  have 
in  the  lands  recovered  (y).  If  Edwards  therefore  be  tenant- 
of  the  freehold  in  poiTeffion,  and  John  Barker  be  tenant  in  tail 
in  remainder,  here  Edwards  doth  flrft  vouch  Barker,  and  then 
Barker  vouches  Jacob  Morland  the  common  vouchee ;  who 
is  always  the  laft  perfon  vouched,  and  always  makes  default : 
whereby  the  demandant  Golding  recovers  the  land  againft  the 
tenant  Edwards,  and  Edwards  recovers  a  recompenfe  of 
equal  value  againft  Barker  the  flrft  vouchee ;  who  recovers  the 
like  againft  Morland  the  common  vouchee,  againft  whom  fuch 
ideal  recovery  in  value  is  always  ultimately  awarded. 

M  pag.  301.  (y)  Bro.  Abr.  tit  Tailc    32  Plowd. 

(x)  See  Appendix,  pag.  xviii.  8. 

Z  4  This 


3^0  ^  Rights  Book  IL 

This  fuppcfed  recompenfe  in  value  is  the  reafon  why  thei 
^  ifTue  in  tail  is  held  to  be  barred  by  a  common  recovery.  For 
if  the  recoveree  fhould  ever  obtain  a  recompenfe  in  Ian  ds  from 
the  common  vouchee  (which  there  is  a  poffibility  in  contem- 
plation of  law,  though  a  very  improbable  one,  of  his  doing) 
thefe  lands  would  fupply  the  place  of  thofe  fo  recovered  from 
him  by  collufion,  and  would  defcend  to  the  ifTue  in  tail  (z). 
This  reafon  will  alfo  hold,  with  equal  force,  as  to  mo/.'  re- 
mainder-men and  reverfioners ;  to  whom  the  poffibility  will  re- 
main and  revert,  as  a  full  recompenfe  for  the  reality,  which 
they  were  otherwife  entitled  to  :  but  it  will  not  always  hold  ; 
and  therefore,  as  Pigott  fays  (a),  the  judges  have  been  even 
afiutl,  in  inventing  other  reafons  to  maintain  the  authority  of  re^ 
coveries.  And,  in  particular,  it  hath  been  faid,  that,  though 
the  edate-tail  is  gone  from  the  recoveree,  yet  it  is  not  dej) ray- 
ed, but  only  transferred ;  and  frill  fubfifts,  and  will  ever  con- 
tinue to  fubfift  (by  conftruction  of  law)  in  the  recoveror,  his 
heirs,  and  afTigns :  and,  as  the  eftate-tail  fo  continues  to  fub- 
fift for  ever,  the  remainders  or  reverfions  expectant  on  the  d  e- 
termination  of  fuch  efrate-tail  can  never  take  place. 

To  fuch  aukward  fliifts,  fuch  fubtile  refinements,  and  fuch 
ftrange  reafoning,  were  our  anceftors  obliged  to  have  recourfe, 
in  order  to  get  the  better  of  that  ftubborn  ftatute  de  do- 
nis.  The  defign,  for  which  thefe  contrivances  were  fet 
on  foot,  was  certainly  laudable  ;  the  unrivetting  the  feu 
ters  of  eflate-tail,  which  were  attended  with  a  legion  of 
mifchiefs  to  the  common-wealth:  but,  while  we  applaud 
the  end,  we  cannot  but  admire  the  means.  Our  modern 
courts  of  juftice  have  indeed  adopted  a  more  manly  way 
of  treating  the  fubjecl ;  by  confidering  common  recoveries 
in  no  other  light,  than  as  the  formal  mode  of  conveyance, 
by  which  tenant  in  tail  is  enabled  to  alien  his  lands.  But 
fince  the  ill  confequences  of  fettered  inheritances  are  now 
generally  feen  and  allowed,  and  of  courfe  the  utility  and 
expedience  of  fetting  them  at  liberty  are  apparent ;  it  hath 
often  been  wiihed,  that  the  procefs  of  this  conveyance 
(z)  Dr.  &  St.l.  i.  dial.  26.  (a)  of  ccm.  recov.  13,  14-  ' 
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was  ihortened,  and  rendered  lefs  fubject  to  niceties,  by  either 
totally  repealing  the  ftatute  de  donis  ;  which  perhaps,  by  re- 
viving the  old  doctrine  of  conditional  fees,  might  give  birth  to 
many  litigations  :  or  by  veiling  in  every  tenant  in  tail  of  full 
age  the  fame  abfolute  fee-fimple  at  once,  which  now  he  may 
obtain  whenever  he  pleafes,  by  the  collufive  fiction  of  a  com- 
mon recovery  ;  though  this  might  poilibly  bear  hard  upon 
thofe  in  remainder  or  reverfion,  by  abridging  the  chances  they 
would  other  wife  frequently  have,  as  no  recovery  can  be  fuf- 
fered  in  the  intervals  between  term  and  term,  which  fome- 
times  continue  for  near  five  months  together ;  or,  laftly,  by 
empowering  the  tenant  in  tail  to  bar  the  eftate-tail  by  a  folemn 
deed,  to  be  made  in  term-time  and  enrolled  in  fome  court  of 
record  ;  which  is  liable  to  neither  of  the  other  objections,  and 
is  warranted  not  only  by  the  ufage  of  our  American  colonies> 
but  by  the  precedent  of  the  ftatute  (b)  21  Jac.  I.  c.  19.  which, 
in  cafe  of  a  bankrupt  tenant  in  tail,  empowers  his  commiflion- 
ers  to  fell  the  eftate  at  any  time,  by  deed  indented  and  enrol- 
led. And  if,  in  fo  national  a  concern,  the  emoluments  of  the 
officers,  concerned  in  pairing  recoveries,  are  thought  to  be  wor- 
thy attention,  thofe  might  be  provided  for  in  the  fees  to  be 
paid  upon  each  enrollment. 

2.  The  force  and  effect  of  common  recoveries  may  appear,, 
from  what  has  been  faid,  to  be  an  abfolute  bar  not  only  of  all 
eftates-tail,  but  of  remainders  and  reverfions  expectant  on  the 
determination  of  fuch  eflates.  So  that  a  tenant  in  tail  may,  by 
this  method- of  aifurance,  convey  the  lands  held  in  tail  to  the 
recoveror,  his  heirs  and  affigns,  abfolutely  free  and  difcharged 
of  all  conditions  and  limitations  in  tail,  and  of  all  remainders- 
and  reverfions.  But,  by  ftatute  34  &  35  Hen.  VIII.  c.  20. 
no  recovery  had  againft  tenant  in  tail,  of  the  king's  gift,  where- 
of the  remainder  or  reverfion  is  in  the  king.,  mall  bar  fiich  e- 
itate-tail,  or  the  remainder  or  reverfion  of  the  crown.  And  by 
the  ftatute  1 1  Hen.  VII.  c.  20.  no  woman,  after  her  hufband's 
death  fhall  fuffer  a  recovery  of  lands  fettled  on  her  in  tail  by  way* 

(b)  See  V9.£Q  286. 
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of  jointure  by  her  hufband  or  any  of  his  ancestors.  And  by 
ftatute  14  Eliz.  c.  8.  no  tenant  for  life,  of  any  fort,  can  fuffer 
a  recovery,  fo  as  to  bind  them  in  remainder  or  reverfion* 
For  which  reafon,  if  there  be  tenant  for  life,  with  remainder 
in  tail,  and  other  remainders  over,  and  the  tenant  for  life  is 
defirous  to  fuffer  a  valid  recovery  ;  either  he,  or  the  tenant 
to  the  praecipe  by  him  made,  muft  vouch  the  remainder-man 
in  tail,  otherwife  the  recovery  is  void  :  but  if  he  does  vouch 
fucli  remainder-man,  and  he  appears  and  vouches  the  com- 
mon vouchee,  it  is  then  good  ;  for  if  a  man  be  vouched  and 
appears,  and  fuffers  the  recovery  to  be  had,  it  is  as  effectual 
to  bar  the  eiiate-tail  as  if  he  himfelf  were  the  recoveree  (c)« 

In  all  recoveries  it  is  neceffary  that  the  recoveree,  or  tenant 
to  the  praecipe,  as  he  is  ufually  called,  be  actually  feifed  of  the 
freehold,  el(c  the  recovery  is  void  (d).     For  all  actions,  to  re-  * 
cover  the  feifm  of  lands,  muft  be  brought  againft  the  actual  te- 
nant of  the  freehold,  elfe  the  fuit  will  lofe  its  effect ;  fince  the 
freehold  cannot  be  recovered  of  him  who  has  it  not.  '  And 
though  thefe   recoveries  are  in  themfelves  fabulous  and  ficti- 
tious, yet  it  is  neceffary  that  there  be  aclores  fabulae,  proper- 
ly qualified.     But  the  nicety  thought  by  fome  modern  practi- 
tioners to  be  requifite  in  conveying  the  legal  freehold,   in  or- 
der to  make  a  good  tenant  to  the  praecipe,  is  removed  by  the 
provisions  of  the  ftatute  14  Geo.  II.  c.  20.  which  enacts,  with 
a<retrofpedt  and  conformity  to  the  antient  rule  of  law  (e),  that, 
thouo'h  the  legal  freehold  be  veiled  in  leffees,  yet  thofe  who 
are  intitled  to  the  next  freehold  eftate  in  remainder  or  rever- 
fion  may  make   a   good   tenant    to  the  praecipe:    and   that, 
though  the  deed  or  fine  which  creates  fuch  tenant  to  be  fub- 
fequent  to  the  judgment  of  recovery,  yet,  if  it  be  in  the  fame 
term,  the  recovery  {hall  be  valid  in  law  :   and  that,  though  the 
recovery  itfeif  do  not  appear  to  be  entered,   or  be  not  regu- 
larly entered,  on  record,  yet  the  deed  to  make  a  tenant  to  the 
praecipe)  and  declare  the  ufes  of  the  recovery,   fhall  after  a 

(c)  Salk-  571.  (d)  Pigott.  28,  (e)  Pigott.  4h  «&«  4  Burr,  t  n$. 
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poffeffion  of  twenty  years  be  fufficient  evidence,  on  beha}f 
of  a  purchafor  for  valuable  confideration,  that  fuch  recovery 
was  duly  fufFered.  And  this  may  fuffice  to  give  the  ftudent  a 
general  idea  of  common  recoveries,  the  lait  ipecies  of  afluran- 
ces  by  matter  of  record.  N ; 

Before  I  conclude  this  head,  I  muft  add  a  word  concern- 
ing deeds  to  lead,  or  to  declare,  the  ufes  of  fines,  and  of  reco- 
veries. For  if  they  be  levied  or  fufFered  without  any  good 
confideration,  and  without  any  ufes  declared,  they,  like  other 
conveyances,  enure  only  to  the  ufe  of  him  who  levies  or  fuifers 
them  (f).  And  if  a  confideration  appears,  yet  as  the  moft  u- 
fual  fine,  u  fur  cognizance  de  droit  come  ceo,  pc.'\  conveys  an 
abfolute  eftate,  without  any  limitations,  to  the  cognizee;  and 
as  common  recoveries  do  the  fame  to  the  recoveror ;  thefe  afFu- 
rances  could  not  be  made  to  anfwer  the  purpofe  of  family  fet- 
tlements,  (wherein  a  variety  of  ufes  and  defoliations  is  very 
often  expedient)  unlefs  their  force  and  effect  were  fubjecled 
to  the  direction  of  other  more  complicated  deeds,  wherein 
particular  ufes  can  be  more  particularly  exprefTed.  The  fine 
or  recovery  itfelf,  like  a  power  once  gained  in  mechanics,  may 
be  applied  and  directed  to  give  efficacy  to  an  infinite  variety  of 
movements,  in  the  vaft  and  intricate  machine  of  a  voluminous 
family  fettlement.  And,  if  thefe  deeds  are  made  previous  to 
the  fine  or  recovery,  they  are  called  deeds-  to  lead  the.  ufes ;  if 
fubfequent  deeds,  to  declare  them.  As  A,  if  tenant  in  tail, 
with  remainder  to  himfelf  in  fee,  would  fettle  his  eftate  on  B 
for  life,  remaindet  to  C  in  tail,  remainder  to  D  in  fee  ;  this 
is  what  by  law  he  has  no  power  of  doing  effectually,  while  his 
own  eftate-tail  is  in  being.  He  therefore  ufually  covenants 
to  levy  a  fine  (or,  if  there  be  any  remainders  over,  to  fuffer 
a  recovery)  to  E,  and  that  the  fame  fhall  enure  to  the  ufes 
in  fuch  fettlement  mentioned.  This  is  now  a  deed  to  lead 
the  ufes  of  the  fine  or  recovery  ;  and  the  fine  when 
levied,  or  recovery  when  fufFered,  mall  enure  to  the  ufes 
io  fpecified,  and  no  other.  For  though  E,  the  conufee  or 
recoveree,  hath  a  fee-fimple  vefted.  in  himfelf  by  the  fine 

(f)  Dyer.  1 3. 
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or  recovery ;  yet7  by  the  operation  of  this  deed,  he  becomes 
a  mere  inftrument  or  conduit-pipe,  feifed  only  to  the  ufe  of 
B,  C,  and  D,  in  fucceflive  order  :  which  ufe  is  executed  im- 
mediately by  force  of  the  ftatute  of  ufes  (g).  Or,  if  a  fine  or 
recovery  be  had  without  any  previous  fettlement,  and  a  deed 
be  afterwards  made  between  the  parties,  declaring  the  ufes  to 
which  rhe  fame  mall  be  applied,  this  will  be  equally  good,  as 
if  it  had  been  exprefsly  levied  or  fuffered,*in  confequence  of  a 
deed  directing  its  operation  to  thofe  particular  ufes.  For  by  fla- 
tute 4  &  5  Ann:  c.  16.  indentures  to  declare  the  ufes  of  fines 
and  recoveries,  made  after  the  fines  and  recoveries  had  and 
fuffered,  mail  be  good  and  effectual  in  law,  and  the  fine  and 
recovery  fhall  enure  to  fuch  ufes,  and  be  efteemed  to  be  only 
in  trail,  notwithstanding  the  flatute  of  frauds  29  Car.  II.  c.  3. 
ena£bs,  that  all  trufts  lhall  be  declared  in  writing,  at  (and  not 
after)  the  time  when  fuch  trufts  are  created. 


(g)  This  doctrine  may  perhaps 
he  more  clearly  ill  nitrated  by  ex- 
ample. In  the  deed  or  marriage  fet- 
tlement in  the  appendix,  N°  II-  §. 
2.  we  mayfuppofe  the  lands  to  have 
been  originally  fettled  on  Abraham 
and  Cecilia  Barker  for  life,  remain- 
der to  John  Barker  in  tail,  with  di- 
vers other  remainders  over/  rever- 
fion  to  Cecilia  Barker  in  fee;  and 
now  intended  to  be  fettled  to  the  fe- 
deral ufes  therein  expreiTed,  viz.  of 
Ahrahainand  Cecilia  Barker  till  the 
marriage  ",  remainder  to  John  Bark- 
er for  life;  remainder  to  truitees  to 
preferve  the  contingent  remainders; 
remainder  to  his  widow  for  life,  for 
her  jointure  ;  remainder  to  other 
truitees,  for  a  term  of  five  hundred 
years  ;  remainder  to  their  ii.rft.and 
other  ions  in  tail  ;  remainder  to 
their  daughters  in  tail;  remainder 
to  John  Barker  in  tail ;  remainder 
to  Cecilia  Barker  in  fee.  Now  it  is 
necerTary,  in  order  to  bar-the  eilate- 
tail  of  John  Barker,    and  the  re- 


mainders expectant  thereon,  that  a 
recovery  be  fnffered  of  the  premi- 
fes;  and  it  is  thought  proper  (for 
though  ufnal,  it  is  by  no  means  ne- 
celTary :  fee  Forrefter.  167.)  that  hi 
order  to  make  a  good  tenant  of  the 
freehold,  or  tenant  to  the  pra?c/p\ 
during  the  coverture,  a  fine  ihouki 
be  levied  by  Abraham,  Cecilia,  and 
John  Barker;  and  it  is  agreed  that 
the  recovery  itfelf  be  fuifered  a- 
gaLnft  this  tenant  to  the  praecipe, 
who  fhall  vouch  John  Barker,  and 
thereby  bar  his  eitate-tail;  and  be- 
come tenant  of  the  fee-iimple  by 
virtue  of  fuch  recovery:  the  ufes  of 
which  eftate,  £0  acquired,  are  de- 
clared to  be  thofe  expreiied  in  this 
deed.  Accordingly  the  parties  co- 
venant to  do  thefe  feveral  acts,  (fee 
page  vlii.)  And  in  confequence 
thereof  the.  fine  and  recovery  are 
had  and  fuftered  (N°.  IV.  and  Np. 
Y.)  of  which  this  convey  ante  is  a 
deed  to  had  the  nfe;?. 


Chapter 
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Chapter,   the   Twenty  second. 
Of  ALIENATION  by  SPECIAL  CUSTOM. 


TI/E  are  next  to  confider  aflurances  by  fpecial  cufen,  ob- 
Y  *  talning  only  in  particular  places,  and  relative  only  to  a 
particular  fpecies  of  real  property.  This  therefore  is  a  very 
narrowtitle ;  being  confined  tocopyhold  lands,  and  fuel,  :u#pm- 
ary  efta'tes,  as  are  holden  in  antient  demefne,  or  in  manors  cf 
a  fimiiar  nature  :  which,  being  of  a  very  peculiar  kind,  and 
originally  no  more  than  tenancies  in  pure  or  privileged  viilen- 
age,  were  never  alienable  by  deed :  for  as  that  might  fend  0 
defeat  the  lord  of  his  nVniory,  it  is  therefore  a  forfeiture  of  a 
copyhold  (a),  Nor  are  they  transferable  by  matter  of  re- 
cord, even  in  the  king's  courts,  but  only  in  the  court-ba- 
ron of  the  lord.  The  method  of  doing  this  is  generally  by 
fur  render ;  though  in  fome  manors,  by  fpecial  cliHom,  reco- 
veries may  be  fufFered  of  copyholds  (b) :  but  thefe  differing  in 
nothing  material  from  recoveries  of  free  land,  fave  only  that 
they  are  not  fufFered  in  the  king's  courts,  but  in  the  court  ba- 
ron of  the  manor,  I  ihall  confine  myfeif  to  conveyances  by  fur- 
render,  and  their  confequences. 

Surrender,  furfumreddtiio,  is  the  yielding  up  of  the 
eftate  by  the  tenant  into  the  hands  of  the  lord,  for  fuch  pur- 
pofes  as  in  the  furrender  are  exprefTed.  As,  it  may  be,  to 
the  ufe  and  behoof  of  A  and  his  heirs  ;  to  the  ufe  of  his  own 
will ;  and  the  like.     The   procefs,   in  moft  manors,    is,  that 

(3)  Litt.  §.  74.  f&)  Moor.  637. 
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the  tenant  comes  to  the  fteward,  either  in  court  (or,  if  the 
cuftom  permits,  out  of  court)  or  elfe  to  two  cuftomary  tenants 
of  the  fame  manor,  provided  that  alfo  have  a  cuftom  to  war- 
rant it  ;  and  there,  by  delivering  up  a  rod,  a  glove,  or  other 
fymbol,  as  the  cuftom  directs,  refigns  into  the  hands  of  the 
lord,  by  the  hands  and  acceptance  of  his  faid  fteward,  or 
of  the  faid  two  tenants,  all  his  intereft  and  title  to  the  eftate  ; 
in  truft  to  be  again  granted  out  by  the  lord,  to  fuch  perfons 
and  for  fuch  ufes  as  are  named  in  the  furrender,  and  the  cuf- 
tom of  the  manor  will  warrant.  If  the  furrender  be  made 
out  of  court,  then,  at  the  next  or  fome  fubfequent  court,  the 
jury  or  homage  muft  prefent  and  find  it  upon  their  oaths ; 
which  prefentment  is  an  information  to  the  lord  or  his  fleward 
of  what  has  been  tranfacted  out  of  court.  Immediately  upon 
fuch  furrender  in  court,  or  upon  prefentment  of  a  furrender 
made  out  of  court,  the  lord  by  his  ftewarcl  grants  -  the  fame 
land  again  to  cefluy  que  ufe,  (who  is  fometimes,  though  rather 
improperly,  called  the  furrenderee)  to  hold  by  the  antient 
rights  and  cuftomary  fervices ;  and  thereupon  admits  him  te- 
nant to  the  copyhold,  according  to  the  form  and  effect  of  the 
furrender,  which  muft  be  exactly  purfued.  And  this  is  done 
by  delivering  up  to  the  new  tenant  the  rod,  or  glove,  or  the 
like,  in  the  name,  and  as  the  fymbol,  of  corporal  feifin  of  the 
lands  and  tenements.  Upon  which  admiffionhe  pays  a  fine  to 
the  lord,  according  to  the  cuftom  of  the  manor,  and  takes  the 
oath  of  fealty. 

In  this  brief  abftract,  of  the  manner  of  transferring  copy- 
hold eftates,  we  may  plainly  trace  the  vifible  footfteps  of  the 
feodal  inftitutions.  The  fief,  being  of  a  bafe  nature  and  te- 
nure, is  unalienable  without  the  knowledge  and  confent  of 
the  lord.  For  this  purpofe  it  is  refigned  up,  or  furrendered 
into  his  hands.  Cuftom,  and  the  indulgence  of  the  law, 
which  favours  liberty,  has  now  given  the  tenant  a  right  to 
name  his  fucceffbr  ;  but  formerly  it  was  far  other  wife.  And 
I  am  apt  to  fufpect  that  this  right  is  of  much  the  fame  an- 
tiquity with  the  introduction  of  ufes  with  refpect  to  free- 
hold lands :   for  the  alienee  of  a  copyhold  had  merely  jus  fir 

duciarinmy 
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duciariwn^  for  which  there  was  no  remedy  at  law,  but  only  by 
fubpoena  in  chancery  (c).  When  therefore  the  lord  had  ac- 
cepted a  furrender  of  his  tenant's  intereft,  upon  confidence  to 
re-grant  the  eftate  to  another  perfon,  either  then  exprefsly 
named  or  to  be  afterwards  named  in  the  tenant's  will,  the 
chancery  enforced  this  truft  as  a  matter  of  conicience  ;  which 
jurifdicfion,  tho'  feemingly  new  in  the  time  of  Edward  IV  (d), 
was  generally  acquiefced  in,  as  it  opened  the  way  for  the  alie- 
nation of  copyholds  as  well  as  of  freehold  eftates,  and  as  it 
rendered  the  ufe  of  them  both  equally  devifable  by  teftament. 
Yet,  even  to  this  day,  the  new  tenant  cannot  be  admitted  but 
by  compofition  with  the  lord,  and  paying  him  a  fine  by  way  of 
acknowledgment  for  the  licence  of  alienation.  Add  to  this 
the  plain  feodal  inveftiture,  by  delivering  the  fymbol  of  feiftn 
in  prefence  of  the  other  tenants  in  open  court ;  "  quzndo  haj\& 
ii  vel  aliud  corporeum  quidlibet  porrigitur  a  domino  fe  ijfoej  itu- 
ee  ram  facer e  die enie  :  quae  fait  em  coram  duol  us  vafuliis  fotcm'Mtet 
i<  fieri  debet  (e)  :"  and,  to  crown  the  whole,  the  oath  of  feal- 
ty annexed,  the  very  bond  of  feodal  fubjecnon.  From  dl 
which  we  mav  fairly  conclude,  that,  had  there  been  no  other 
evidence  of  the  fadt  in  the  reft  of  our.  tenures  and  eftates,  the 
very  exiftence  of  copyholds,  and  the  manner  in  which  they  are 
transferred,  would  inconteftably  prove  the  very  univei  fal  re- 
ception, which  this  northern  fyftem  of  property  for  a  long 
time  obtained  in  this  ifland;  and  which  communicated  Itieii,  or 
at  lead  its  fimilitude,  even  to  our  very  villeins  and  bondmai. 

This  method  of  conveyance  is  fo  effential  to  the  nature 
of  a  copyhold  eftate,  that  it  cannot  poilibly  be  transferred 
by  any  other  afiurance.  No  feoffment,  fine,  or  recovery 
(in  the  king's  courts)  has  any  corporation  thereupon.  If  I 
would  exchange  a  copyhold  eftate  with  another,  I  cannot 
do  it  by  any  ordinary  deed  of  exchange^at  the  common  law  .- 
but  we  muft  furrender  to  each  other's  ufe,  and  the  lord 
will  admit  us  accordingly.  If  I  would  devife  a  copyhold, 
I  muft  furrender  it  to  the  ufe  of  my  laft  will  and  teftament ; 

(c)  Cro.  Jac.  568.  fie.  10. 

(d)  Bra.  Abr.  tit.  Tenant  per  CO-         (e)  Feud.  I  2.  t.  2. 
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and  in  my  will  I  muft  declare  my  intentions,    and  name  a  de- 
viSee,    who  will  then  be  entitled  to  admiflion  (f). 

In  order  the  more  clearly  to  apprehend  the  .nature  of  this 
peculiar  afTurance,  let  us  take  a  feparate  view  of  its  feveral 
•parts ;  the  furrender,  the  presentment,  and  the  admittance. 

I.  A  surrender,  by  an  admittance  Subsequent  whereto 
.the  conveyance  is  to  receive  its  perfection  and  confirmation, 
is  rather  a  manifeftation  of  the  alienor's  intention,  than  a  trans- 
fer of  any  intereft  in  poiTeflion.  For,  till  admittance  of  cefluy 
que  ufe,  the  lord  taketh  notice  of  the  Surrenderor  as  his  tenant; 
and  he  mall  receive  the  profits  of  the  land  to  his  own  ufe,  and 
ihall  difcharge  all  fervices  due  to  the  lord.  Yet  the  intereft 
remains  in  him  not  absolutely,  but  fub  mo  do;  for  he  cannot 
pafs  away  the  land  to  any  other,  or  make  it  Subject  to  any 
other  incumbrance  than  it  was  fubjecl:  to  at  the  time  of  the 
Surrender.  But  no  manner  of  legal  intereft  is  vefted  in 
.the  nominee  before  admittance.  If  he  enters,  he  is  a 
.treflpaiier,  and  punifhable  in  an  action  of  trefpafs :  and  if  he 
Surrenders  to  the  ufe  of  another,  fuch  furrender  is  merely 
void,  and  by  no  matter  ex pofl  fafto  can  be  confirmed.  For 
though  he  be  admitted  in  purfuance  of  the  original  furrender, 
and  thereby  acquires  afterwards  a  fufficient  and  plenary  inte- 
•reft  as  abfolute  owner,  yet  his  Second  Surrender  previous  to 
his  own  admittance  is  abSolutely  void  ah  initio  ;  becauSe  at  the 
time  of  fuch  Surrender  he  had  but  a  poiTibility  of  an  intereft, 
and  could  therefore  transfer  nothing;  and  no  Subsequent  ad- 
mittance can  make  an  act  good,  which  was  ab  initio  void. 
Yet,  though  upon  the  original  Surrender  the  nominee  hath 
but  a  poiTibility,  it  is  however  Such  a  poiTibility,  as  may  when- 
ever he  pleaSes  be  reduced  to  a  certainty;  for  he  cannot  ei- 
ther by  force,  or  fraud  be  deprived  or  deluded  of  the  effect  and 
fruits  of  the  furrender  ;  but  if  the  lord  refufe  to  admit  him,  he 
is  compellable  to  do  it  by  a  bill  in  chancery  or  a  mandamus 
(g) :  and  the  Surrenderor  can  in  no  wiSe  deSeat  his  grant ; 
his  hands  being  Sor  ever  bound  from  difpofmg  of  the  land 

(f)  Co.  Copyh.  §.  36.  (g)  2  Roll.  Rep.  107. 
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in  any  other  way,  and  his  mouth  for  ever  flopped  from  revo- 
king or  countermanding  his  own  deliberate  act  (h) ;  except  in 
the  cafe  of  a  furrender  to  the  ufe  of  his  will,  which  is  always 
revocable  (j). 

1.  As  to  the pfefinimeni :  that,  by  the  general  cuRom  of  ma- 
nors, is  to  be  made  at  the  next  court  baron  immediately  after 
the  furrender;  but  by  /pedal  cufrom  in  feme  places  it  will  be 
good,  though  made  at  the  fecond  or  other  fabfcqucnt  court. 
And  it  is  to  be  brought  into  court  by  the  fame  perfons  that  took 
the  furrender,  and  then  prefented  by  the  homage;  and  in  all 
points  material  mult  correfpond  with  the  true  tenor  of  the  fur- 
render  itfelf.  And  therefore,  if  the  furrender  be  conditional, 
and  the  prefentment  be  abfolute,  both  the  furrender,  present- 
ment, and  admittance  thereupon  are  wholly  void  (i) :  the  far- 
render,  as  being  never  truly  prefented;  the  -prefentment,  as 
being  falfe ;  and  the  admittance,  as  being  founded  on  fucfi 
untrue  prefentment.  If  a  man  furrender,s  out  of  court,  and 
dies  before  prefentment,  and  prefentment  be  made  after  his 
death,  according  to  the  cuftom,  this  is  fufneient  (k).  So  too, 
if  csfluy  que  ufe  dies  before  prefentment,  yet,  upon-  prefent- 
ment made  after  his  death,  his  heir  according  to  the  cuftotri 
mail  be  admitted.  The  fame  law  is,  if  thoie,  into  whofe 
hands  the  furrender  is  made,  die  before  prefentment ;  for, 
upon  lufficient  proof  in  court  that  fuch  a  furrender  was  made 
the  lord  ih all  be  compelled  to  admit  accordinglv.  And  if  the 
fteward,  the  tenants,  or  others  into  whofe  hands  fuch  furren- 
der is  made,  do  refine  or  neglect  to  bring  it  in  to  be  prefent-^ 
ed,  upon  a  petition  preferred  to  the  lord  in  his  court  baron 
the  party  aggrieved  mall  find  remedy.  But  if  the  lord  will 
not  do  him  right  and  jufHce,  he  may  foe  both  the  lord,  and 
them  tliat  took  the  farrender,  in  chancery,  and  ihall  there 
find  relief  (I). 

(K)  Co.  Copyh.  §,  3-5,  (k)  Co.  titt.  62. 

(j)  4  kep.  23.  (]}  Co.  Cspvh.  §.  40. 

(i)  Co.  Copyh,  §.  46, 

Vol.  11,  A  a 
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3.  Admittance  is  the  laft  ftage,  orperfection,  of  copyhold! 
aflurances.  And  this  is  of  three  forts:  firft,  an  admittance 
tipon  a  voluntary  grant  from  the  lord  ;  fecondly,  an  admit- 
tance upon  furrender  by  the  former  tenant ;  and  thirdly,  an 
admittance  upon  a  defcent  from  the  anceftor. 

In  admittances,  even  upon  a  voluntary  grant  from  the  lord, 
when  copyhold  lands  have  efcheated  or  reverted  to  him,  the 
lord  is  confidered  as  an  inftrument.  For,  though  it  is  in  his 
power  to  keep  the  lands  in  his  own  hands,  or  to  difpofe  of  them 
at  his  pleafure,  by  granting  an  abfolute  fee-fimple,  a  freehold 
or  a  chattel  intereft  therein  ;  and  quite  to  change  their  nature 
from  copyhold  to  focage  tenure,  fo  that  he  may  well  be  re- 
puted their  abfolute  owner  and  lord ;  yet,  if  he  will  frill  con- 
tinue to  difpofe  of  them  as  copyhold,  he  is  bound  to  obferve 
the  antient  cuftom  precifely-  in  every  point,  and  can  neither 
in  tenure  nor  eftate  introduce  any  kind  of  alteration  ;  for  that 
were  to  create  a  new  copyhold  :  wherefore  in  this  refpect  the 
Jaw  accounts  him  cuftom's  inftrument.  For  if  a  copyhold  for 
life  falls  into  the  lord's  hands,  by  the  tenant's  death,  though  the 
lord  may  deftroy  the  tenure  and  enfranchife  the  land,  yet  if  he 
grants  it  out  again  by  copy,  he  can  neither  add  to  nor  diminiih 
the  antient  rent,  nor  make  any  the  minuted  variation  in  other 
refpe&s  (m) :  nor  is  the  tenant's  eftate,  fo  granted,  fubjeft 
to  any  charges  or  incumbrances  by  the  lord  (n). 

In7  admittances  up on  furrender  of  another,  the  lord  is  to  no 
intent  reputed  as  owner,  but  wholly  as  an  inftrument :  and  the 
tenant  admitted  mall  likewife  be  fubjecl  to  no  charges  or  in- 
cumbrances of  the  lord  ;  for  his  claim  to  the  eftate  is  folely 
under  him  who  made  that  furrender  (o). 

(w)  Co.  Cop.  §.  41.  (o)  4  Rep.  27.     Co.  Litt.  59. 

(n)  S  Ptep.  63. 
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And,  as  in  admittances  upon  furrenders,  fo  in  admittances 
upon  defcents  by  the  death  of  the  ancefior,  the  lord  is  ufed  as  a 
mere  inurument;  and,  as  no  manner  of  intereft  pafles  into  him 
by  the  furrender  or  the  death  of  his  tenant,  fo  no  intereft  palles- 
out  of  him  by  the  act  of  admittance.  And  therefore  neither 
in  the  one  cafe,  nor  the  other,  is  any  refpect  had  to  the  quan- 
tity or  quality  of  the  lord's  eftate  in  the  manor.  For  whether 
he  be  tenant  in  fee  or  for  years,  whether  he  be  in  pofleffioa 
by  right  or  by  wrong,  it  is  not  material ;  Gnce  the  admittances 
made  by  him  ihall  not  be  impeached  on  account  of  his  title,  be- 
caufe  they  are  judicial,  or  rather  minifterial,  acts,  which  eve- 
ry lord  in  poiTefhon  is  bound  to  perform  (p). 

Admittances,  however,  upon  furrender  differ  from  ad- 
mittances upon  defcent  in  this  ;  that  by  furrender  nothing  is 
vefted  in  ceftuy  que  vje  before  admittance,  no  more  than  in 
voluntary  admittances  ;  but  upon  defcent  the  heir  is  tenant  by 
copy  immediately  upon  the  death  of  his  anceftor :  not  indeed 
to  all  intents  and  purpofes,  for  he  cannot  be  fworn  on  the  ho- 
mage nor  maintain  an  action  in  the  lord's  court  as  tenant ;  but 
to  mod  intents  the  law  taketh  notice  of  him  as  of  a  perfect  te- 
nant of  the  land  inftantly  upon  the  death  of  his  anceftor,  efpe- 
cially  where  he  is  concerned  with  any  fir  anger.  He  may  en- 
ter into  the  land  before  admittance;  may  take  the  profits  ;  may 
punilh  any  trefpafs  done  upon  the  ground  (q)  ;  nay,  upon  fa- 
tisfying  the  lord  for  his  fine  due  upon  the  defcent,  may  furren- 
der into  the  hands  of  the  lord  to  whatever  ufe  he  pleafes. 
For  which  reafons  we  may  conclude,  that  the  admittance  of 
an  heir  is  principally  for  the  benefit  of  the  lord,  to  btjtle  him 
to  his  fine,  and  not  fo  much  neceflarv  for  the  ftrenpthenina: 
and  compleating  the  heir's  title.  Kence  indeed  an  obfer- 
vation  might  arife,  that  if  the  benefit,  which  the  heir  is  to 
receive  by  the  admittance,  is  riot  equal   to  the  charges  of 

(p)  4  Rep.  27.     1  Rep.  140.  (q)  4  Rep.  22. 
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the  fine,  he  will  never  come  in  and  be  admitted  to  his  copy- 
hold  in  court ;  and  fo  the  lord  may  be  defrauded  of  his  fine. 
But  to  this  we  may  reply  in  the  words  of  fir  Edward  Coke  (r), 
"  I  allure  myfelf,  if  it  were  m  the  election  of  the  heir  to  be 
cc  admitted  or  not  to  be  admitted,  he  would  be  bed  content- 
iC  ed  without  admittance ;  but  the  culrom  in  every  manor  is  in 
iC  this  point  compulfory.  For,  either  upon  pain  of  forfeiture 
*'  of  their  copyhold,  or  of  incurring  feme  great  penalty,  the 
il  heirs  of  copyholders  are  inforced,  in  every  manor,  to  come 
"  into  court  and  be  admitted  according  to  the  cuiiom,  within 
*x  a  fhort  time  lifter  notice  given  of  their  anceftor's  deceafe,^ 

(i)  €&pyh.  §•  4»* 
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Chapter  the  twfkty  thiud. 
Of   ALIENATION  by  DEVISE, 


THE  lad  method  of  conveying  real  property,  is  by  devife9 
or  difpofition  contained  in  a  man's  laft  will  and  tefta- 
ment.  And,  in  confidering  this  fubjeft,  I  mall  not  at  prefent 
inquire  into  the  nature  of  wills  and  teflaments,  which  are 
more  properly  the  indruments  to  convey  perfonal  eflates;  but 
only  into  the  original  and  antiquity  of  deviling  real  eflates  by 
will,  and  the  conilruclion  of  the  feveral  ftatutes  upon  which 
that  power  is  now  founded. 

It  feems  fuificiently  clear,  that  before  the  conquefr,  lands 
were  devifable  by  will  (a).  But,  upon  the  introduction  of 
the  military  tenures,  the  reftraint  of  devifmg  lands  naturally 
took  place,  as  a  branch  of  the  feodal  doctrine  of  non-aliena- 
tion without  the  confent  of  the  lord  (b).  And  fome  have 
questioned,  whether  this  reftraint  (which  we  may  trace  even 
from  the  antient  Germans)  (c)  was  not  founded  upon  truer 
principles  of  policy,  than  the  power  of  wantonly  diiinherit- 
ing  the  heir  by  will,  and  transferring  the  eflate,  through  die 
dotage  or  caprice  of  the  anceitor,  from  thole  of  his  blood 
to  utter  flrarrgers.  For  this,  it  is  alleged,  maintained  the 
balance  of  property,  and  prevented  one  man  from  growing 
too  big  or  powerful  for  his  neighbours  :   fince  it  rarely  hap- 

(a)  Wright  of.temtres.  172.  ($)  Tacit,  de  mor.  Qerm.  c.  21. 

(b )  See£ag.  57- 
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pens,  that  the  fame  man  is  heir  to  many  others,  though  by 
art  and  management  he  may  frequently  become  their  devifee. 
Thus  the  antient  law  of  the  Athenians  directed  that  the  eftate 
of  the  deceafed  mould  always  defcend  to  his  children  ;  or,  on 
failure  of  lineal  defendants,  ihould  go  to  the  collateral  rela- 
tions :  which  had  an  admirable  effect  in  keeping  up  equality, 
and  preventing  the  accumulation  of  eftates.     But  when  Solon 
(d)  made  a'  flight  alteration,  by  permitting  them  (though  on- 
ly on  failure  of  iiiue)   to  difpofe  of  their  lands  by  teftamefit, 
and  devife  away  eftates  from  the  collateral  heir,  this  foon  pro- 
duced an  excefs  of  wealth  in  fome,   and  of  poverty  in  others  : 
which,  by  a  natural  progreilion, '  firft  produced   popular  tu- 
mults and  diiTentions ;   and  thefe  at  length  ended  in  tyranny, 
and  the-  utter  extinction  of  liberty;   which  was  quickly  follow- 
ed by  a  total  fubveriion  of  their  ftate  and  nation.     On  the  o- 
taer  hand,  it  would  now  feem  hard,   on  account  of  fome  abu- 
fes>   (which  are  the  natural  confequence  of  free  agency,  when 
coirned  with  human  infirmity)  to  debar  the   owner  of  lands 
from  diftributing  them  after  his  death,   as  the  exigence  of  his 
family  affairs,   or  the  juftice  due  to  his  creditors,   may  perhaps 
require.     And  this  power,  if  prudently  managed,  has  with  us 
a  peculiar  propriety  ;   by  preventing  the  very  evil  which   re- 
flated from  Solon's  inftitution,   the  too  great  accumulation  of 
property  :    which  is  the   natural  confequence  of  our  doctrine 
of  fucceifion  by  primogeniture,   to  which  the  Athenians  were 
Grangers.      Of  this  accumulation  the  ill  effects  were  feverely 
felt  even  in  the  feodal  times  ;   but  it  mould  always  be  ftrongly 
(lifcouraged  in  a  commercial  country,  whofe1  welfare  depends 
on  the  number  of  moderate  fortunes  engaged  in  the  exteniicn 
of  trade. 

However  this  be,  we  find  that,  by  the  common  law 
of  England  fince  the  conqueff,  no  eftate,  greater  than  for 
term  of  years,  could  be  difpofed  of  by  teftament  (e)  ;  except 
only  in  Kent,  and  in  fome  antient  burghs,  and  a  few  pai% 
ticular  manors,  where  their  Saxon  immunities  by  fpecial 
indulgence  fubfifted   (f).      Ancl    though  the  feodal  reftraint 

(45  Plutarch,  in  vitaSolon.  (f)  Litt.  §.  167.     1  Inft.  in, 

(ej  2  Inft.  J. 
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on  alienations  by  deed  vanifhed  very  early,  yet  this  on  wills 
continued  for  fome  centuries  after  ;  from  an  apprehenfion  of 
infirmity  and  impofition  on  the  teilator  in  extremis,  which- made 
fuch  devifes  fufpicious  (g).  Befides,  in  devifes  there  was 
wanting  that  general  notoriety,  and  publis  designation  of  the 
fucceffor,  which  in  defcents  is  apparent  to  the  neighbourhood, 
and  which  the  limplicity  of  the  common  law  always  required 
in  every  transfer  and  new  acquifltion  of  property. 

But  when  ecclefiaftical  ingenuity  had  invented  the  doc* 
trine  of  ufes,  as  a  thing  diftind  from  the  land,  ufes  began  to 
be  devifed  very  frequently  (h),  and  the  devifee  of  the  ufe 
could  in  chancery  compel  its  execution.  For  it  is  obferved  by 
Gilbert  (j),  that  as  the  popilh  clergy  then  generally  fate  in 
the  court  of  chancery,  they  confidered  that  men  are  mod  libe- 
ral when  they  can  enjoy  their  pofleffions  no  longer  •  and  there- 
fore  at  their  death  would  choofe  to  diipofe  of  them  to  thofe, 
who,  according  to  the  fuperftition  of  the  times,  could  inter- 
cede for  their  happinefs  in  another  world.  But,  when  the 
ftatute  of  ufes  (i)  had  annexed  the  pofFeffion  to  the  ufe,  thefe 
ufes,  being  now  the  very  land  itfelf,  became  no  longer  deviie- 
able  :  which  might  have  occafioned  a  great  revolution  in  the 
law  of  devifes,  had  not  the  ftatute  of  wills  been  made  about 
five  years  after,  viz.  32  Hen.  VIII.  c.  1.  explained  by  34  Hen. 
VIII.  c.  Ji  which  enacted,  that  all  perfens  being  feized  in  fee- 
fimple  (except  feme-coverts,  infants,  ideets,  and  per  ions  of 
nonfane  memory)  might  by  will  and  teftament  in  writing  de- 
vife  to  any  other  perfon,  but  not  to  bodies  corporate,  two 
thirds  of  their  lands,  tenements,  and  hereditaments,  held  in 
chivalry,  and  the  whole  of  thofe  held  in  foe  age  :  which  now, 
through  the  alteration  of  tenures  by  the  ftatute  of  Charles  the 
fecond,  amounts- to  the  whole  of  their  landed  property,  ex- 
cept their  copyhold  tenements. 

Corporations  were  excepted  in  thefe  ftatutes,  to  pre- 
sent the   extenfion    of    gifts   in    mortmain  •    but   now,    by 

%)  Glanv.  /.  7.  c.  I.  (l)  on  devifes.  ?• 

(h)  Plowd.  4-14.  (i)  27  Ken.  VIII  c.  id. 
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conilructi.on  of  tjie  ffatute  43  Eliz.  c.  4.  it  13  held  that  a  de- 
vife to  a  corporation  for  a  charitable  ufe  is  valid,  as  operating 
in  the  nature  of  an  appointment,  rather  than  of  a  bequeji.  And 
indeed  the  piety  of  the  judges  hath  formerly  carried  them- 
great  lengths  in  fupporting  fuch  charitable  ufes  (k)  ;  it  being 
held  that  the  ftatute  of  Elizabeth,  which  favours  appoint- 
ments to  charities,  fuperfedes  and  repeals  all  former  ftatutes, 
(1),  and  iupplies  all  defeats  of  aihhrances  (m)  :  and  therefore 
not  only  a  devife  to  a  corporation,  but  a  devife  by  a  copyhold 
tenant  without  furrendering  to  the  ufe  of  his  will  (n),  and  a 
devife  (nay  even  a  fettlement)  by  tenant  in  tail  without  either 
fine  or  recovery,  if  made  to  a  charitable  ufe,  are  good  by 
way  of  appointment  (o). 

With  regard  to  devifes  in  general,  experience  foqn  {hew- 
ed how  difficult  and  hazardous  a  thing  it  is,  even  in  matters 
of  public  utility,  to  depart  from  the  rules  of  the  common  law; 
which  are  fo  nicely  ccnflructed  and  fo  artificially  connected  to- 
gether, that  the  leaft  breach  in  any.  one  of  them  diforders  for 
a  time  the  texture,  of  the  whole.  Innumerable  frauds  and 
perjuries  were  quickly  introduced  by  this  parliamentary  method 
of  inheritance  :  for  fo  loofe  was  the  confiruclion  made  upon 
this  act  by  the  courts  of  law,  that  bare  notes  in  the  hand  wri- 
ting of  another  psrfon  were  allowed  to  be  good  wills  within 
the  ftatute  (p).  To  remedy  which,  the  ftatute  of  frauds  and 
perjuries,  29  Car.  II.  c.  3.  directs,  that  all  devifes  of  lands  and 
tenements  fhall  not  only  be  in  writing,  but  flgned  by  the  te- 
ilator,  cr  feme  other  perfbn  in  his  prefence,  and  by  his  ex- 
press direction ;  and  be  fuhferiberi  in  his  presence  by  three  or 
four  credible.  wife&eiTes.  And  a  ilmilar  fblemnity  is  requiiitq 
for  1  evoking  a  devife. 

In  the  cornTni&ipn  ci  this  laft  ftatute,  it  has  been  adjudge 
ed  that  the  teflators  name,  written  with  his  own  hand,  at 
the    beginning  of  his  will,    as,    "  I  John  Mills  do  make  this 

(k)  Ch,  Free  272.  (n)  Moor-  890. 

(I>  Gilo.  Rep-  45.   1  P. Wins.  248.         (o)  2  Vern.  4i 3-     Ch.  Prec  16. 

fm)  Lake's  charit.  u(e$.  84,  (pj  Dyer.  72.   Cro.  £liz.  100. 
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"  my  Lift  will  and  t?eftarnent,"  is  a  Sufficient  figning,  without 
any  name  at  the  bottom  (q)  ;  though  the  other  is  the  fafer 
v/ay.  It  has  alfo  been  determined,  that  thongh  the  witnefTes 
mult  all  fee  the  teftator  fign,  or  at  leaft  acknowledge  the  fign- 
ing,  yet  they  may  do  it  at  different  times  (r),  But  they  mud 
all  fnbfcribe  their  names  as  witnefTes  in  his  prefence,  left  by 
any  poftibility  they  mould  miftake  the  inurnment  (s).  And, 
in  a  cafe  determined  about  twenty  years  ago  (t),  the  judges 
were  extremely  ftricl  in  regard  to  the  credibility,  or  rather 
the  competency,  of  the  witnefTes  :  for  they  would  not  allow 
any  legatee,  nor  by  confequence  a  creditor,  where  the  lega- 
cies and  debts  were  charged  on  the  real  eftate,  to  be  a  compe- 
tent witnefs  to  the  devife,  as  being  too  deeply  concerned  in 
intereft  not  to  wifh  the  eftablifnment  of  the  will ;  for,  if  it 
were  eftabliflied,  he  gained  a  fecurity  for  his  legacy  or  debt 
from  the  real  eftate,  whereas  otherwife  he  had  no  claim  but 
on  the  peribnal  affets.  This  determination  however  alarmed 
many  purchafprs  and  creditors,  and  threatened  to  lhake  mod 
of  the  titles  in  the  kingdom,  that  depended  en  devifes  by  will. 
1'  or,  if  the  will  be  attefted  by  a  fervant  to  whom  wages  were 
due,  by  the  apothecary  or  attorney  whofe  very  attendance 
made  them  creditors,  or  by  the  minifter  of  the  ■  pariih  who 
had  any  demand  for  tithes  or  ecclefiaftical  dues,  (and  thefe  are 
the  perfons  moft  likely  to  be  prefent  in  the  teirator's  laft  ill- 
-  nefs)  and  if  in  inch  cafe  the  teftator  had  charged  his  real  e- 
ftate  with  the  payment  of  his  debts,  the  whole  will,  and  every 
dilpofition  therein,  fo  far  as  related  to  real  property,  were 
held  to  be  utterly  void.  This  oceafioned  the  ftatute  25  Geo. 
II,  c.  6,  which  reftored  both  the  competency  and  the  credit 
of  fuch  legatees,  by  declaring  void  all  legacies  given  to  wit- 
nefTes, and  thereby  removing  all  poftibility  of  their  intereft  af- 
fecting their  teftircony .  The  fame  ftatute likewife  eftabliihed  the 
competency  of  creditors,  by  directing  the  teftimony  of  all 
fuoh  creditors  to  be  admitted,  but  leaving  their  credit 
(as  well  as  that  of  all  other  witnefTes)  to  be  confidered,  on 
a  view  of  all  the   circumftances,    by  the  court   and  jury  be- 

(q)  3  Lev.   T.  (si  I  P.  ^Tms.  740. 

(1 )  Frecm.  486.  2  Ch.  Gaf.  109.  Pr.         (t)  Stra.  1 253. 
Civ  j  85.  fore 
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for  whom  fuch  will  ihall  be  contefted.  And  in  a  much  later 
cafe  (u)  the  teftimony  of  three  witneffes,  who  were  creditors, 
was  held  to  be  fufficiently  credible,  though  the  land  was  char- 
ged with  the  payment  of  debts  ;  and  the  reafons  of  the  former 
determination  were  adjudged  to  be  infumcient. 

Another,  inconvenience  was  found  to  attend  this  new  me- 
thod of  conveyance  by  devife  ;  in  that  creditors  by  bond  and 
other  fpecialties,  which  affected  the  heir  provided  he  had  affets 
by  defcent,  were  now  defrauded  of  their  fecurities,  not  ha- 
ving the  fame  remedy  againft  the  devifee  of  their  debtor.  To 
obviate  which,  the  ftatute  3  &  4  W.  &  M.  c.  14.  hath  pro- 
vided, that  all  wills,  and  teftaments,  limitations,  difpofitions, 
and  appointments  of  real  eftates,  by  tenants  in  fee-fimple  or 
having  power  to  difpofe  by  will,  ihall  (as  againft  fuch  creditors 
only)  be  deemed  to  be  fraudulent  and  void  :  and  that  fuch  cre- 
ditors may  maintain  their  actions  jointly  againft  both  the  heir 
and  the  devifee. 

A  Will  of  lands,  made  by  the  permifilon  and  under  the 
controul  of  thefe  ftatutes,  is  confidered  by  the  courts  of  law 
not  fo  much  in  the  nature  of  a  teftament,  as  of  a  conveyance 
declaring  the  ufes  to  which  the  lands  ihall  be  fubject :  with  this 
difference,  that  in  other  conveyances  the  actual  fuhfcrtptlon  of 
the  witneffes  is  not  required  by  law  (w),  though  it  is  prudent 
for  them  fo  to  do,  in  order  to  affift  their  memory-  when  living, 
and  to  fupply  their  evidence  when  dead ;  but  in  devifees  of  lands 
fuch  fubfcription  is  now  abfolutely  neceffary  by  ftatute,  in  or-  ] 
der  to  indentify  a  conveyance,  which  in  its  nature  can  never  be 
fet  up  till  after  the  death  of  the  devifor.  And  upon  this  notion, 
that  a  devife  affecting  lands  is  merely  a  fpecies  of  conveyance, 
is  founded  this  difcin&ion  between  fuch  devifes  and  teftaments 
of  perfonal  chattels  ;  that  the  latter  will  operate  upon  what- 
ever the  teftator  dies  poffeifed  of,  the  former  only  upon 
inch  real  eftates  as  were  his  at  the  time  of  executing-  and 
publishing  his  will  (x).     Wherefore  no  after-purchafed  lands 

(u)  M.  31  Geo.  II.  4  Burr.  I.  4$5.  (x)  1  P.  Wms.  575. 

(w)  Seepage  307, 

will 
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will  pafs  under  fuch  devife  (y),   unlefs  fubfequent  to  the  pur- 
chafe  or  contract:  (z),  the  devifor  re-publiihes  his  will  (a). 

We  have  now  confidered  the  feveral  Species  of  common  af- 
furances,  whereby  a  title  to  lands  and  tenements  may  be  trans- 
ferred and  conveyed  from  one  man  to  another.  But,  before 
we  conclude *£his  head,  it  may  not  be  improper  to  take  notice 
of  a  few  general  rules  and  maxims,  which  have  been  laid 
down  by  courts  of  juftice,  for  the  conltruction  and  expofition 
of  them  all.     Thefe  are 

1.  That  the  conftru&ion  be  favourable,  and  as  near  the 
minds  and  apparent  intents  of  the  parties,  as  the  rules  of  law 
will  admit  (b).  For  the  maxims  of  law  are,  that  "  verba  in- 
"  tentioni  debeni  infervire ;"  and  (i  benigne  interpretamur  char- 
(C  tas  propter  {implicit  at  em  laicorum.,>  And  therefore  the  con- 
duction muft  alfo  be  reafouable,  and  agreeable  to  common  un- 
derstanding (c). 

2 .  THAT  quoties  in  verbis  nullo'  eft  ambiguitas,  ibi  nulla  expof- 
tio  contra  verba  fenda  eft  (d)  :  but  that,  where  the  intention  is 
clear,  too  minute  a  ftrefs  be  not  laid  on  the  Strict  and  prec.ife 
Signification  of  words  ;  nam  qui  haeret  in  lit  era,  haeret  in  cortice. 
Therefore,  by  a  grant  of  a  remainder  a  reverfion  may  well 
pafs,  and  e  converfo  (e).  And  another  maxim  of  law  is,  that 
u  mala  grammatka  non  vitiat  chartam  ;"  neither  falfe  Engliiii 
nor  bad  Latin  will  deftroy  a  deed  (f ).  Which  perhaps  aclaf- 
fical  critic  may  think  to  be  no  unneceffary  caution. 

3.  That  the   conduction  be  made  upon  the  entire  deed, 
and  not  merely  upon  disjointed  parts  ol  it.     '*  Nam  ex  ante* 

(y)  Moor.  255.    11  Mod.  127.  (d)  2  Saund,  157- 

(z)  1  Ch.  Caf.  39.   2  Ch.  Caf.  144-         (e)  Hob.  27. 

(a)  Salk.  238.  (f)  10  Rep.    133.      Co.  Litt.    223. 


(b)  And.  60.  2  Show.  334- 

\c)\  Buiar.  175-     Hob.  304. 
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"  cedentibw  et  corfequentihis  ft  optima  infer pretatio  (g)."  And 
therefore  that  every  part  of  it,  be  (if  pofTible)  made  to  take  ef- 
fect ;  and  no  word  but  what  may  operate  in  fome  fhape  or  o- 
ther  (h).  "  Mam  -verba  detent  intelligi  cum  effecai,  ut  resmagis 
•"  "caleai  quern  tercat  (i)." 

4.  That  the  deed  be  taken  moit  ftrongly  againft  him  that  is 
th?  agent  or  contractor,  and  in   favour   of  the   other  party. 
"  Verha  fortius  accipiuntur    control   -proferentem"      For    the 
principle  of  felf-prefervatfon  will  make  men  fufHciently  care- 
ful, not  to  prejudice  their  own  intereft  by  the  too  extenfive 
meaning  of  fheir  words  :  and  hereby  all  manner  of  deceit  in  a- 
ny  grant  is  avoided  ;   for  men  would  always  affect  ambiguous 
and  intricate  expreflloiisy  provided  they, were  afterwards  at  li- 
berty to  put  their  own  contraction   upon   them.     But  here  a 
drtinftion  mua  be  taken  between  an  indenture  and  a  deed  poll  : 
for,   the  words  of  an  indenture  executed  by  both  paities,  are 
to  be  confidered  as  the  words  of  them  both  ;   for,  though  deli- 
vered as  the  words  of  one  party,   yet  they  are   not  his  words 
only,  but  the  other  party  hath  given  his  confent  to  every  one 
of  them.     But,  in  a  deed  poll,  executed  only  by  the  grantor, 
they  are  the  words  of  the  grantor  only,  and  iliall  be  taken  mod 
ftrongly  againft  him  (k).     Fowever,  this,  being  a  rule  of  fome 
ftri&nefs  and  rigor,   is  the  lad:  to  be  reforted  to,  and  is  never 
to  be  relied  upon,    but  where   all   other   rules   of  expofitioi} 
fail  (i). 

5.  That,  if  the  words  will  bear  two  fenfes,  one  agreeable 
to,  and  another  againft,  law  ;  that  fenfe  be  preferred,  which 
is  moft  agreeable  thereto  fin).  As  if  tenant  in  tail  lets  a  leafe 
for  life  generally,  it  (hall  be  confu  ued  for  his  own  life  only,  for 
that  ftands  with  the  law  ;  and  not  for  the  life  cf  the  leffee, 
which  is  beyond  his  power  to  grant. 

fg)  1  Bulftr.  ibr.  (k)  Plowd.  134. 

(h)  1  P.  Wms-  457.  (1)  Bacor/s  Eiem.  c  3. 

(i)  PWd-  1 56.    t  (w)  Co.  Litt.  42. 

6.  That 
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6.  That,  in  a  deed,  if  there  be  tv/o  claufes  fo  totally  re* 
pugnant  to  each  otherx  that  they  cannot  (land  together,  the 
jSrft  mall  be  received  and  the  latter  rejected  (n) :  wherein  it 
differs  from  a  will ;  for  there,  of  two  fuch  repugnant  claufes 
the  latter  mall  fraud  (o),  which  is  owing  to  the  different  na- 
tures of  the  two  inftruments  ;  for  the  firft  deed,  and  the  lad 
will  are  always  moil  available  in  law.  Yet  in  both  cafes  we 
iliould  rather  attempt  to  reconcile  them  (p). 

7.  That  a  devife  be  moll  favourably  expounded,  topurfue 
if  pofliblc  the  will  of  the  devifor,  who  for  want  of  advice  or 
learning  may  have  omitted  the  legal  and  proper  phrafes.  And 
therefore  many  times  the  law  difpenfes  with  the  want  of  words 
in  devifes,  that  are  abfolutely  requifite  in  all  other  inftruments. 
Thus  a  fee  may  be  conveyed  without  words  of  inheritance  (q) ; 
and  an  eftate-tail  without  words  of  procreation  (r).  By  a  will 
alfo  an  eftate  may  pafs  by  mere  implication,  without  any  ex- 
prefs  words  to  direct  its  courfe.  As,  where  A  devifes  lands  to  his 
heir  at  law,  after  the  death  of  his  wife  :  here,  though  no  eflate' 
is  given  to  the  wife  in  exprefs  terms,  yet  me  mail  have  an  eftate 
for  life  by  implication  (s)  ;  for  the  intent  of  the  tefcator  is  clearly 
to  poftpone  the  heir  till  after  her  death  •  and  if  ftie  does  not 
take  it,  nobody  elfe  can.  So  alfo,  where  a  devife  is  of  black- 
a/fce  to  A  and  of  white- acre  to  B  in  tail',  and  if  they  both  die 
without  iifue,  then  to  C  in  fee  :  here  A  and  B  have  crofs  re- 
mainders by  implication,  and  on  the  failure  of  cither's  iifue,  the 
other  or  his  Hfue  fhall  take  the  whole ;  and  C's  remainder  ovef 
lhall  be  poftponed  till  the  ifTue  of  both  lhall  fail  (t).  But  to  a- 
void  confufion,  no  crofs  remainders  are  allowed  between  more 
than  two  devifees  (u)  :  and,  in  general,  where  any  implica- 
tions are  allowed,  they  aiuft  be  inch  as  are  necejjary   (or  as 

(n)  Hardr.  94.  (s)  1 1  Ventr-  ^76. 

(o)  Co.  Litt.  112.  (t)  Freem.  484. 

(p)  Cro.  Eliz.  420.  I  Tern.  30.  (u)  Cro.  Jac.  655.     i  Ver.tr.   224. 

(qj  Seepag.  108.  2  Show.  139, 


(r;  Seepag.  I J  5. 
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leaf!  highly  probahle)  and  not  merely  pofible  implications  (w). 
And  herein  there  is  no  distinction  between  the  rules  of  law  and 
of  equity  ;  for  the  will,  being  confidered  in  both  courts  in  the 
light  of  a  limitation  to  ufes  (x),  is  conftrued  in  each  with  equal 
favour  and  benignity,  and  expounded  rather  on  its  own  parti- 
cular circumftances,  than  by  any  general  rules  of  pofitive  law. 

And  thus  we  have  taken  a  tranfient  view,  in  this  and  the 
three  preceding  chapters,  of  a  very  large  and  diffufive  fubject, 
the  doctrine  of  common  affurances  :  which  concludes  our  ob- 
fervations  on  the  title  to  things  real,  or  the  means  by  which 
they  may  be  reciprocally  loft  and  acquired.  We  have  before 
confidered  the  eftates  which  may  be  had  in  them,  with  regard 
to  their  duration  or  quantity  of  intereft,  the  time  of  their  en- 
joyment, and  the  number  and  connexions  of  the  perfons  enti- 
tled to  hold  them:  we  have  examined  the  tenures ,  both  antient 
and  modern,  whereby  thofe  eftates  have  been,  and  are  now, 
holden  :  and  have  diftinguiihed  the  object  of  all  thefe  inqui- 
ries, namely  things  real,  into  the  corporeal  or  fubftantial,  and 
incorporeal  or  ideal  kind  ;  and  have  thus  confidered  the  rights  of 
real  property  in  every  light  wherein  they  are  contemplated  by 
the  laws  of  England.  A  fyftem  of  laws,  that  differs  much 
from  every  other  fyftem,  except  thofe  of  the  fame  feodal  ori- 
gin, in  its  notions  and  regulations  of  landed  eftates  ;  and  which 
therefore  could  in  this  particular  be  very  feldom  compared  with 
any  other. 

The  fubjecl,  which  has  thus  employed  our  attention,  is 
of  very  extenfive  ufe,  and  of  as  extenfive  variety.  And  yet, 
I  am  afraid,  it  has  afforded  die  ftudent  Ms  amufement  and 
pleafure  in  the  purfuit,  than  the  matters  difcuifed  in  the  pre- 
ceding volume.  To  fay  the  truth,  the  vail  alterations  which 
the  doctrine  of  real  property  has  undergone  from  the  con- 
queft  to  the  prefent  time  ;  the  infinite  determinations  upon 
points  that  continually  arife     and  which  have   been  heaped 

(w)  Vaiigh.  26a,  (x)  Fitzg.  236.     11  Mod.  153 

one 
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one  upon  another  for  a  courfe  of  feven  centuries,  without  any 
order  or  method ;  and  the  multiplicity  of  ads  of  parliament 
which  have  amended,  or  fome times  only  altered  the  common 
law  *  thefe  cafes  have  made  the  fludy  of  this  branch  of  our  na- 
tional jurifprudence  a  little  perplexed  and  intricate.  It  hath 
been  my  endeavour  principally  to  felect  fuch  parts  of  it,  as 
were  of  the  mod  general  ufe,  where  the  principles  were  the 
mod:  fimple,  the  reafons  of  them  the  molt  obvious,  and  the 
practice  the  lead  embarraffed.  Yet  I  cannot  prefume  that  I 
have  always  been  thoroughly  intelligible  to  fuch  of  my  readers, 
as  were  before  Grangers  even  to  the  very  terms  of  art,  which 
I  have  been  obliged  to  make  ufe  of:  though,  whenever  thofe 
have  firft  occurred,  I  have  generally  attempted  a  fliort  expli- 
cation of  their  meaning.  Thefe  are  indeed  the  more  nume- 
rous,  on  account  of  the  different  languages  which  our  law  has 
at  different  periods  been  taught  to  fpeak  ;  the  difficulty  arifing 
from  which  will  infenfi'oly  diminiih  by  ufe  and  familiar  acquaint- 
ance. And  therefore  I  mail  clofe  this  branch  of  our  inquiries 
with  the  words  of  fir  Edward  Coke  (y)  :  "  albeit  the  ftudent 
(i  ihallnot  at  any  one  day,  do  what  he  can,  reach  to  the  full 
<e  meaning  of  all  that  is  here  laid  down,  yet  let  him  no  way 
*  difcourage  himfelf,  but  proceed  ;  for  on  fome  other  day, 
"  in  fome  other  place,"  (or  perhaps  upon  a  fecond  perufal  of 
the  fame)   "  his  doubts  will  be  probably  removed." 

(y)  Proeme  to  1  Inft. 


Chapter 
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ChAFTE?.    THE    T  T7E2TTY    FOURTH! 

Of    THINGS   PERSONAL, 


T  TNDER  the  name  of  things perfondt  are  included  all 
^~  forts  of  things  moveable  which  may  attend  a  man's  per- 
ion  where-ever  he  goes ;  and  therefore  being  Only  the  objects  of 
the  law  while  they  remain  within  the  limits  of  its  jurifdiction, 
and  being'alfo  of  a  perilhable  quality,  are  not  efceemed  of  fo 
iiigh  a  nature,  nor  paid  fo  much  regard  to  by  the  law,  as 
things  that  are  in  their  nature  more  permanent  and  immoveable  y 
as  lands,  and  houfes,  and  the  profits  ifluing  thereout.  Thefe 
being  conftantiy  within  the  reach,  and  under  the  protection  of 
the  law,  were  the  principal  favourites  of  our  firft  legislators  z 
who  took  all  imaginable  care  in  afcertaining  the  rights,  and  di- 
recting the  difpofition,  of  fuch  property  as  they  imagined  to 
be  lairing,  and  which  would  anfwer  to  pofterity  the  trouble 
and  pains  that  their  aneeftprs  employed  about  them;  but  at  the 
fame  time  entertained  a  very  low  and  contemptcus  opinion  of 
all  perfonal  eitate,  which  they  regarded  only  as  a  tranlient 
commodity.  The  amount  of  it  indeed  was,  comparatively,  very 
trifling,  during  the  fcarcity  of  money  and  the  ignorance  of  luxu- 
rious refinements,  which  prevailed  in  the  feodal  ages.  Hence 
it  was,  that  a  tax  of  the  fifteenth,  tenth,  or  fometimes  a  much 
larger  proportion,  of  all  the  moveables  of  the  fubject,  was  fre- 
quently laid  without  fcruple,  and  is  mentioned  with  much  un- 
concern by  our  antient  hiftorians,  though  now  it  would  jufily 
alarm  our  opulent  merchants  and  ftockholders.  And  hence 
likewife   may  be   derived  the   frequent   forfeitures  inflicted 

by 
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by  the  common  law,  of  ail  a  man's  goods  and  chattels,  for 
miibehaviours  and  inadvertencies  that  at  prefent  hardly  feem  to 
deferve  fofeXTere  a  puniihmeilt.  Our  antient  law-hooks,  which 
are  founded  upon  the  feodal  proviilons,  do  not  therefore  of- 
ten condefcend  to  regulate  thisfpecies  of  property.  There  is 
not  a  chapter  in  Britton  or  the  Mirroir,  that  can  fairly  be  re- 
ferred to  this  head  ;  and  the  little  that  is  to  be  found  in  Glan* 
vil,  Braetonj  and  Fieta,  feems  principally  borrowed  from  the 
civilians.  But  of  later  years,  fiftce  the  introduction  and  ex- 
tenfion  of  trade  and  commerce,  which  are  entirely  occupied 
in  this  ipecies  of  property,  and  have  greatly  augmented  its 
quantity  and  of  cdurfe  its  value,  we  have  learned  to  conceive 
different  ideas  of  it.  Our  courts  now  regard  a  man's  perfonalty 
in  a  light  nearly >  if  not  quite,  equal  to  his  realty  :  and  have 
adopted  a  more  enlarged  and  lefs  technical  mode  of  confider- 
iug  the  one  than  the  other;  frequently  drawn  from  the  rules 
which  they  found  already  eftabliihed  by  the  Roman  law,  where- 
ever  tliofe  rules  appeared  to  be  well  grounded  and  appo'fite  to 
the  cafe  in  quefticn,  but  principally  from  reafon  and  conveni- 
ence, adapted  to  the  circumftances  of  the  times;  preferving 
withal  a  due  regard  to  antient  ufages,  and  a  certain  feoclal 
tincture,  which  is  flill  to  be  found  in  fome  branches  of  perfoii* 
al  property. 

But  things  perfohal,.  b)r  our  law,  do  not  only  include 
things  moveable,  but  alfo  fomething  more.  The  whole  of 
which  is  comprehended  under  the  general  name  of  chattels, 
catalla;  which,  fir  Edward  Coke  fays  (a),  is  a  French  word 
fignifying  goods.  And  this  is  true,  if  underiroad  of  the  Nor- 
man dialect;  for  in  the  grar.d  couf  7 airier  (b),  we  find  the 
v:ord  chattels  ufed  and  fet  in  opposition  to  a  fief  or  feud :  (o 
that  not  only  goods,  but  whatever  was  not  a  feud,  were  ac- 
counted chattels.  And  it  is,  I  apprehend,  in  the  fame  large, 
extended,  negative  fenfe,  that  our  law  adopts  it  3  the  idea 
of  goods,  or  moveables  only,  being  not  fufficiently  compre- 
henfive  to  take   in  every  thing  that  our  law  conilders  as  a 

(a)llnft.  118.  (tyf.  87. 

Vol.  II.'  B  b  chattel 
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chattel  intereft  For  fince,  as  the  commentator  on  the  cou* 
fkimier  obferves,  there  are  two  requiiites  to  make  a  fief  or  heri- 
tage, duration  as  to  time,  and  immobility  with  regard  to  place  ; 
whatever  wants  either  of  thefe  qualities  is  not,  according  to 
the  Normans,  an  heritage  or  fief  (c) ;  or,  according  to  us,  is 
not  a  real  eflate :  the  confequence  of  which  in  both  laws  is, 
that  it  mull  be  a  perfonal  eflate,   or  chattel. 

Chattels  therefore  are  diftributed  by  the  law  into  two 
kinds ;  chattels  real]  and  chattels  perfonal. 

1.  Chattels  real,  faith  fir  Edward  Coke  (d),  are  fuch  as 
concern,  or  favour  of,  the  realty  ;  as  terms  for  years  of  land, 
"wardships  in  chivalry  (while  the  military  tenures  fubiifted)  the 
next  prefentation  to  a  church,  eftates  by  ftatute-merchant, 
flatute-ftaple,  elegit,  or  the  like ;  of  all  which  we  have  al- 
ready fpoken.  And  thefe  are  called  real  chattels,  as  being 
interefts  iffuing  out  of,  or  annexed  to  real  eftates :  of  which 
they  have  one  quality,  viz.  immobility,  which  denominates 
them  real;  but  want  the  other,  viz.  a  fufficient,  legal  inde- 
terminate duration  :  and  this  want  it  is,  that  coniiitutes  them 
■chattels.  The  Utmoft  period  for  which  they  canlaft  is  fixed  and 
determinate,  either  for  fuch  a  fpace  of  time  certain,  or  till 
fuch  a  particular  fum  of  money  be  raifed  out  of  fuch  a  particular 
income ;  fo  that  they  are  not  equal  in  the  eye  of  the  law  to  the 
loweil  eflate  of  freehold,  a  leafe  for  another's  life  :  their  tenants 
were  confidered,  upon  feodal  principles,  as  merely  bailiffs  or 
farmers  ;  and  the  tenant  of  the  freehold  might  at  any  time  have 
deilroyed  their  intereft,  till  thereignof  Henry  VIII  (e).  A  free- 
hold, which  alone  is  a  real  eftate,  arid  feems  (as  has  been  faid) 
to  anfwer  to  the  fief  in  Normandy  is  conveyed  by  corporal  in- 
vefliture  and  livery  of  feifin;  which  gives  the  tenant  foftrong  a 
hold  of  the  land,    that  it  never  after  can  be  wrefted  from  him 

(c)  Caienx  font  mcuhhs  et  immeu-  fportees,  rt  tout  ce  qui  tteft point  en  he 

lies:  fic'omme  vrais  meubles  font  qui  ritagc.    LL.  Will.  Nothi.  C.  4.   apui 

trmfportcr •  fe  pcuvent,  ct  enfuivir  le  Dnfrefne.  II.  40^. 

corps  ;  immeulles  font  chafes   qui  ne  (d)  1  Inft.  1 1 8. 

fteuventenfuiasr  k  corpsP  niefire  trail-  (e)"  See  pag.  141,  142. 

during 
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during  his  life  •  but  by  his  own  act,  of  voluntary  transfer  or 
of  forfeiture  ;  or  elfe  by  the  happening  of  fome  future  contin- 
,  o-ency  as  in  eftates  pur  autcr  vie,  and  the  determinable  freeholds 
mentioned  in  a  former  chapter  (f).  And  even  thefe,  being 
of  an  uncertain  duration,  may  by  poflibility  laftfor  the  owner's 
life  ;  for  the  law  will  not  prefuppofe  the  contingency  to  hap- 
pen before  it  actually  does,  and  till  then  the  eftate  is  to  all  in- 
tents and  pilrpofes  a  life  eftate,  and  therefore  a  freehold  inte- 
reft.  On  the  other  hand  a  chattel  intereft  in  lands,  which  the 
Normans  put  in  oppofition  to  fief,  and  v/e  to  freehold,  is  con- 
veyed by  no  feifln  or  Corporal  inveftiture,  but  the  pofieiiion  is 
gained  by  the  mere  entry  of  the  tenant  himfelf ;  and  it  is  fure 
to  expire  at  a  time  prefixed  and  determined,  if  not  looner* 
Thus  a  leafe  for  years  mult  neceiTarily  fail  at  the  end  and  com- 
pletion of  the  term  ;  the  next  prefentation  to  a  church  is  fa- 
tisfied  and  gone  the  inftant  it  comes  into  pofTefiion,  that  is,  by 
the  firft  avoidance  and  prefentation  to  the  living  ;  the  conditio- 
nal eftates  by  ftatutes  and  elegit  are  determined  as  icon  as  the 
debt  is  paid  ;  and  fo  guardianfhips  in  chivalry  were  lure  to  ex- 
pire the  moment  that  the  heir  came  of  age.  And  if  there  be 
any  other  chattel  real,  it  will  be  found  to  correipond  with  the 
reft  in  this  effential  quality,  that  its  duration  is  limited  to  a  tirnS 
certain,  beyond  which  it  cannot  fubfift. 

2.  Chat Tfxs  perfonal  are,  properly  and  ffri&ly  fpeaking, 
thino-s  moveable.'  which  may  be  annexed  to  or  attendant  on 
the  perfon  of  the  owner,  and  carried  about  with  him  from 
one  part  of  the  world  to  another.  Such  are  animals,  houie- 
held-ftuff,  money,  jewels,  corn,  garments,  and  every  thing 
elfe  that  can  properly  be  put  in  motion,  and  transferred  from 
place  to  place.  And  of  this  kind  of  chattels.it  is,  that  we 
are  principally  to  fpeak  in  the  remainder  of  this  book  : 
having  been  unavoidably  led  to  confide*  the  nature  of  chat- 
tels real,  and  their  incidents,  in  the  former  chapters  which 
were    employed   upon   real  eitates  :    that  kind   of  property 

(0  pag.  121, 
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being  cf  a  mongrel  amphibious  nature,  originally  endowed 
with  one  only  of  the  charade  riihcs  of  each  fpeeies  of  things  ; 
the  immobility  of  things  real,  and  the  precarious  duration  of 
things  peribnal. 

Chattel  inferefts  being  thus  diflbguiihed  and  distributed, 
it  will  be  proper  to  condder,  nrft,  the  nature  of  that  property, 
or  dominion,  to  which  they  are  liable  ;  which  rauft  be  princi- 
pally, nay  iolely,  referred  to  perfonal  chattels  :  and,  fecond* 
Iy,  the  title  to  that  property,  or  how  it  may  be  loft  and  ac- 
quired.    Of  each  of  theie  in  its  order. 


Chapter 
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Chapter   the   twenty-fifth 


Of  PROPERTY  in  THINGS  PERSONAL; 


PROPERTY,  in  chattels  perfonal,  may  be  either  ir\ 
poffkffkh  ;  which  is  where  a  man  hath  not  only  the  right 
to  enjoy,  but  hath  the  actual  enjoyment  of,  the  thing:  or  elfe 
it  is  in  action;  where  a  man  hath  only  a  bare  right,  without 
any  occupation  or  enjoyment.  And  of  thefe  the  former,  or 
property  in  pofjeffion,  is  divided  into  two  forts,  ,  an  abfolute  and 
a  qualified  property, 

I.  First  then  of  property  in  pofjeffion  abfolute;  which  is 
where  a  man  hath,  folely  and  exclusively,  the  right,  and  alfo 
the  occupation,  of  any  moveable  chattels  ;  {o  that  they  can, 
not  be  transferred  from  him,  or  ceafe  to  be  his,  without  his 
own  act  or  default.  Such  may  be  all  inanimate  things,  as 
goods,  plate,  money,  jewels,  implements  of  war,  garments, 
and  the  like  :  fuch  alfo  may  be  all  vegetable  productions,  as 
the  fruit  or  other  parts,  when  fevered  from  the  plant,  or  the 
whole  plant  itfelf,  when  levered  from  the  ground ;  none  of 
which  can  be  moved  out  of  the  owner's  polTeiiion  without  his 
own  act  or  confent,  or  at  lead  without  doing  him  an  injury, 
which  it  is  the  bufmefs  of  the  law  to  prevent  or  remedy.  Of 
thefe  therefore  there  remains  little  to  be  laid. 

But,  with  regard  to  animals^   which  have  in  themfelves  a 

principle  and  power  of  motion,   and   (unlefs  particularly  con- 
fined)  can  convey  themfelves  from  one  part  of  the  world  to 

B  b  3  another, 
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another,  there  is  a  great  difference  made  with  refped  to  their 
feveral  claiTes,  not  only  in  our  law,  but  in  the  law  of  nature 
and  of  all  civilized  nations.  They  are  dihanguiihed  into  fuch 
as  are  domitae,  and  fuch  as  are  ferae  naturae:  fome  being  of  a 
tame,  and  others  of  a  wild  difpofition.  In  fuch  as  are  of  a  na- 
ture tame  and  domeftic,  (as  horfes,  kine,  fheep,  poultry,  and 
the  like)  a  man  may  have  as  abfolute  a  property  as  in  any  in- 
animate beings :  becaufe  thefe  continue  perpetually  in  his  oc- 
ciroation,  and  will  not  (tray  from  his  houfe  or  perfon,  un- 
lefs.  by  accident  or  fraudulent  enticement,  in  either  of  which 
cafes  the  owner  does  not  lofe  his  property  (a)  :  in  which  our 
law  aorees  with  the  laws  of  Fiance  and  Holland  (b).  The 
ftealmtf,  or  forcible  abdu.fr.ion,  of  fuch  property  as  this,  is  al- 
io felony  ;  for  thefe  are  things  of  intrinfic  value,  ferving  for 
the  food  of  man,  or  elfe  for  the  ufes  of  hufbandry  (c).  But 
in  animals  ferae  naturae  a  man  can  have  no  abfolute  property. 

Of  all  tame  and  dqmeftic  animals,  the  brood  belongs  to 
the  owner  of  the  dam  or  mother  ;  the  Englim  law  agreeing 
with  the  civil,  that  "  partus  fequitur  vehtrem"  in  the  brute 
creation,  though  for  the  mod  part  in  the  human  fpecies  it 
ckfallows  that  maxim.  And  therefore  in  the  laws  of  England 
(d),  as  well  as  Rome  (e),  <(  (i  e!quam  meam  equus  turn  praeg- 
<-'  nantem  fecerit,  non  eft  tuum  fed  meum  quod  nation  eji" 
And,  for  this,  Buffendorff  (f)  gives  a  fenfible  reafon  :  not 
only  becaufe  the  male  is  frequently  unknown  ;  but  alfo  be- 
caufe the  dam,  during  the  time  of  her  pregnancy,  is  almoft 
uielefs  to  the  proprietor,  and  mud:  be  maintained  with 
greater  expence  and  care  :  wherefore  as  her  owner  is  the  lofer 
by  her  pregnancy,  he  ought  to  be  the  gainer  by  her  brood. 
An  exception  to  this  rule  is  in  the  czfe  of  young  cygnets ; 
which  belong;  equally  to  the  owner  qf  the  cock  and  hen, 
snd  iliall  be  divided  between  them  fg).     But  here   the  rea- 


(a)  2  Mod.  319.  (e)  Ff.  6.  I.  5. 

(b)  Vtn.  in  hzft.   I  2.  tit.  I.  §.  T  J.  (f)  L.  of  N.  !■  4-  C  7- 
\z)  1  Hal-  P.  C  511,  5 '2-  (g)  7  Rep.  I  7- 

(&)  Ero.  4'r-  tit.  preterite.  29, 
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reafons  of  the  general  rule  ceafe,  and  u  ceffante  rationecefjai  ei 
*'  ipfa  lex:"  for  the  male  is  well  known,  by  his  conflant  afToci- 
ation  with  the  female ;  and  for  the  fame  reafon  the  owner  of 
the  one  doth  not  fufFer  more  difadvantage,  during  the  time 
of  pregnancy  and  nurture,  than  the  owner  of  the  other.     - 

II.  Other,  animals,  that  are  not  of  a  tame  and  domeffcic 
nature,  are  either  not  the  objects  of  property  at  all,  or  elfe 
•'all  under  our  other  diviiion,  namely  that  of  qualified,  limited, 
Dr  fpecial  property ;  which  is  fuch  as  is  not  in  its  nature  per- 
manent, but  may  fometimes  fubiift,  and  at  other  times  nor 
fubfiil.  In  difcuiling  which  fubjed,  1  mall  in  the  firft  place 
iiiew,  how  this  fpecies  of  property  may  fubfift  in  fuch  animals, 
as  are  ferae  naturae,  or  of  a  wild  nature ;  and  then  how  it  may 
fuoiiit  in  any  other  things,  when  under  particular  circumftan- 
ces. 

First  then,  a  man  may  be  inverted  with  a  qualified,  but  not 
an  abfolute,  property  in  all  creatures  that  are  ferae  naturae, 
either  per  induftriam,  propter  impotentiam,  or  propter  privilegium. 

1.  A  qualified  property  may  fubfift  in  animals  ferae  na~ 
turae,  per  indujiriam  hormnis:  by  a  man's  reclaiming  and  making 
them  tame  by  art,  indufhy,  and  education ;  or  by  fo  confining 
them  within  his  own  immediate  power,  that  they  cannot  efcape 
and  ufe  their  natural  liberty.  And  under  this  head  fome  wri- 
ters have  ranked  all  the  former  fpecies  of  animals  we  have  men- 
tioned, apprehending  none  to  be  originally  and  naturally  tame, 
but  only  made  fo  by  art  and  cuftom :  as  horfes,  fwine,  and  o- 
ther  cattle  ;  which,  if  originally  left  to  themfelves,  would  have 
chofen  to  rove  up  and  down,  feeking  their  food  at  large,  and 
are  only  made  domeftic  by  ufe  and  familiarity,  and  are  therefore, 
fay  they,  called  manfueta,  quafimanui  affueta.  But  however  well 
this  notion  may  be  founded,  abftractedly  confidered,  our  law 
apprehends  the  molt  obvious  diftindion  to  be,  between  fuch 
animals  as  we  generally  fee  tame,  and  are  therefore  feldcm, 
jf  ever,   found  wandering  at  large,    which  it  calls  d'miitae  na- 
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iurae ;   and  fuch  creatures  as  are   ufiiaily  found  at  liberty^ 
which  are  therefore  fuppofed  to  be  more  emphatically  feras 
naturae,   though  it  may  happen  that  the  latter  may  be  fome* 
times  tamed  and  confined  by  the  art:  and  induftry  of  man. 
Such  as  are  deer  in  a  park,   hares  or  rabbets  in  an  enclofed 
warren,   doves  in  a  dove-houfe,   pheafants  or  partridges  in  a 
mew,    hawks  that  are  fed  and  commanded  by  their  owner, 
and  fifh  in  a  private  pond  or  in  trunks.     Thefe  are  no  longer 
the  property  of  a  man,  than  while  they  continue  in  his  keep- 
inp  or  actual  pofTefliGn  :   but  if  at  any  time  they  regain  their 
natural  liberty,  his  property  inftantly  ceafes ;  unlets  they  have 
-mimum  reveftendi,  which  is  only  to  be  known  by  their  ufual 
cuitqm  of  returning  (h) .     A  maxim  which  is  borrowed  from  the 
civil  law  (i) ;   u  r  evert  endi  animum  vldentur  de  finer  e  bah  ere  tunc, 
(i  cum  revert  end}  confueiudinem  defer  uer  int."     The  law  there- 
fore extends  this  poJOTefrion  farther  than  the  mere  manual  oc- 
cupation ;  for  my  tame  hawk  that  is  purfuing  his  quarry  in  my 
prefence,   though  he  is  at  liberty  to  go  where  he  pleafes,  is 
neverthelefs  my  property  ;  for  he  hath  animum  revertendi.     So 
are  my  pigeons,  that  are  frying  at  a  diftance  from  their  home 
(especially  of  the  carrier  kind)   and  likewife  the  deer  that  is 
chafed  out  of  my  park  orforeft,  and  is  inftantly  purfued  by  the 
keeper  or  forefter :    all  which  remain  ftill  in  my  pofieflion,  and 
I  frill  preferve  my  qualified  property  in  them.     But  if  they 
irray  without  my  knowledge,  and  do  not  return  in  the  ufual 
manner,  it  is  then  lawful  for  any  ftr anger  to  take  them  (k). 
But  if  a  deer,  or  any  wild  animal  reclaimed,  hath  a  collar  or  o- 
other  mark  put  upon  him,  and  goes  and  returns  at  his  plea- 
sure ;  or  if  a  wild  fwan  is  taken,  and  marked  and  turned  ioofe  in 
the  river,  the  owners  property  in  him  ftill  continues,  and  it  i$ 
not  lawful  for  any  one  elie  to  take  him  (1) :  but  otherwife,  if  the 
deer  has  been  long  abient  without  returning,  or  the  iwan  leaves 
the  neighbourhood.     Bees  alfd" are  ferae,  naturae ;  but,  when 
hived  and  reclaimed,   a  man  may  have  a  qualified  property  in 
them,  by  the  law  of  nature,   as  well  as  by  the  civil  law   (m). 

(h)  Era&on.  1.  3.  c.  I.  7  Rep.  17.       (1)  Crompt.  of  courts.  167.  7  Rep.  16. 

(i)  lv!}'.  2.  1.  15.  (m)  Puff.  1.  4-  c.  6.  §.  5-  *«/•  2-  u 

(!0  Finch.  L.  i%l.  *4- 
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And  to  the  fame  purpofe,  not  to  fay  in  the  fame  words,  with 
the  civil  law,  fpeaks  Br  acton  (n)  :  occupation,  that  is,  hiving 
or  including  them,  gives  the  property  in  bees  :  for,  though  a 
fwarra  lights  upon  my  tree,  I  have  no  more  property  in  them 
till  I  have  hived  them,  than  I  have  in  the  birds  which  make 
their  nefts  thereon  ;  and  therefore  if  another  hives  them,  he 
ihall  be  their  proprietor ;  but  a  fwarm,  which  fly  from  and 
put  of  my  hive,  are  mine  fo  long  as  I  can  keep  them  in  fight, 
and  have  power  to  purfue  them  ;  and  in  thefe  circumftances 
no  one  elfe  is  entitled  to  take  them.  But  it  hath  been  alfo 
faid  (o),  that  with  us  the  only  ownerfnip  in  bees  is  ration?  folh 
and  the  charter  of  the  foreit  (p),  which  allows  every  freeman 
to  be  entitled  to  the  honey  found  within  his  own  woods,  af- 
fords great  countenance  to  this  doctrine,  that  a  qualified  pro- 
perty may  be  had  in  bees,  in  confideration  of  the  property  of 
the  foil  wherein  they  are  found. 

In  all  thefe  creatures,  reclaimed  from  the  wildnefs  of  their 
nature,  the  property  is  not  abiblute,  but  defeaflble  :  a  proper* 
ty  that  may  be  deliroyed  if  they  refume  their  antient  wildnefs, 
and  are  found  at  large.  For  if  the  pheafants  efcape  from  the 
mew,  or  the  fiflies  from  the  trunk,  and  are  feen  wandering 
at  large  in  their  proper  element,  they  become  ferae  naturae  a- 
crain;  and  are  free  and  open  to  the  firft  occupant  that  has  abi- 
lity  to  feife  them.  But  while  they  thus  continue  my  qualified  or 
defeaflble  property,  they  are  as  much  under  the  protection  of 
the  law,  as  if  they  were  abfolutely  and  indefeafibly  mine  :  and 
an  aclion  will  lie  againft  any  man  that  detains  them  from  me,  or 
unlawfully  deftroys  them.  It  is  alfo  as  much  felony  by  common 
law  to  fteal  fuch  of  them  as  are  fit  for  food,  as  it  is  to  (leal  tame 
animals  (c|) :  but  not  fo,  if  they  are  only  kept  for  pleafure, 
curiofity,  or  whim,  as  dogs,  bears,  cats,  apes,  parrots,  and 
finging  birds  (r)  beeaufe  their  value  is  not  intrmfic,  but 
depending  only  on  the  caprice  of  the  owner  (s)  :   though  it 


(n)  1.2.C  |,  $..£  (q)  i  Hal- ?•  C.  5*2. 

(0)  Bro.  4bf,  tft.  Propertic  37.  (r)  Lamb-  Eiren-  2-5. 

cites  d$  Edw.  III.  24.  (£)  7  Rep.  18.   3  Inil.  109. 

»'p)  9  Hen.  III.  c  13.  ' 
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is  fucli  an  invafion  of  property  as  may  amount  to  a  civil  in- 
jury, and  be  redrefTed  by  a  civil  action  (t).  Yet  to  fteal  a 
reclaimed  hawk  is  felony  both  by  common  law  and  flatute 
(u)  ;  which  feems  to  be  a  relick  of  the  tyranny  of  our  antient 
fportfmen.  And,  among  our  elder  anceflors,  the  antient 
Britons,  another  fpecies  of  reclaimed  animals,  viz.  cats, 
v/ere  looked  upon  as  creatures  of  intrinfic  value  ;  and  the 
killing  or  ftealing  one  was  a  grievous  crime,  and  fubjected  the 
offender  to  a  fine  ;  efpecially  if  it  belonged  to  the  king's 
houfe-hold,  and  were  the  cujlos  horrei  regit,  for  which  there 
was  a  very  peculiar  forfeiture  (w).  And  thus  much  of  qua- 
lified property  in  wild  animals,  reclaimed  per  induftriam. 

2.  A  qualified  property  may  alfo  fubiift  with  relation 
to  animals  ferae  naturae,  ratione  impotentiae,  on  account  of 
their  own  inability.  As  when  hawks,  herons,  or  other 
birds  build  in  my  trees,  or  coneys  or  other  creatures  make 
their  nefts  or  burrows  in  my  land,  and  have  young  ones 
there  ;  I  have  a  qualified  property  in  thofe  young  ones,  till 
iuch  time  as  they  can  fly,  or  run  away,  and  then  my  pro- 
perty expires  (x) :  but,  till  then,  it  is  in  fome  cafes  a  trefpafs, 
and  in  others  felony,  for  a  Granger  to  take  them  away  (y). 
For  here,  as  the  owner  of  the  land  has  it  in  his  power  to  do 
what  he  pleafes  with  them,  the  law  therefore  vefts  a  proper- 
ty in  him  of  the  young  ones,  in  the  fame  manner  as  it  does  of 
the  old  ones  if  reclaimed  and  confined  :  for  thefe  cannot 
through  weaknefs,  any  more  than  the  other  through  re- 
flraint,  ufe  their  natural  liberty  and  forfake  him. 

3.  A  man  may,  laftly,  have  a  qualified  property  in  ani^ 
nlals  ferae  naturae,  propter  privilegium :  that  is,  he  may 
have  the  privilege  of  hunting,   taking,    and  killing  them,  in 

(t)  Bro.  Abr.  tit.  Trefpafs.  407.  «  opertatur."     "Wotton.    LL.  Wall. 

(m)  I  Hal.  P.  C  512.     I  Hawk.   P.  /•  3  c  5.  §■  5.    An  amercement  fimi- 

C.  c  33.  lar  to  which,  fir  Edward  Coke  tells 

(w)    "  Si  cjnis  fclcm,   horrei  regit  us  (7  Rep.  18.)  there  antiently  was 

«  cuflodem,   occiderit  vel  furto  abftu-  for  ftealing  fwans  ;  only  fuf pending 

**  leritiy  ft  lis  fumtna  Cauda  fufpenda-  them  by  the  beak,  inftead  of  thetail. 

<c  tur,  c.ipite  aream  attingetite,  et  in  (x)    Carta  de  foreft.   9  Hen.  Ill-  c 

«  earn  grana   tritici  cffuud.an.tur,    uf-  1 3. 

t(  qitedum  futnmitas  caudae  tritico  co-  (y)  7  Rep.  1 7.   Lamb.  Eiren.274. 
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-exclufion  of  other  perfons.  Here  he  has  a  tranfient  property 
in  thefe  animals,  ufually  called  game,  fo  long  as  they  continue 
within  his  liberty  (z)  ;  and  may  reftrainany  ftranger  from  taking 
them  therein :  but  the  inftant  they  depart  into  another  liberty, 
this  qualified  property  ceafes.  The  manner,  in  which  this  i- 
vilege  is  acquired,  will  be  ihewn  in  a  fubfequent  chaptei 

The  qualified  property  which  we  have  hitherto  co  I, 

extends  only  to  animals  ferae  naturae ,  when  either  reclai  ried, 
impotent,  or  privileged.  Many  other  things  may  alio  e  the 
objects  of  qualified  property.  It  may  fubihc  in  the  very  ele- 
ments, of  fire  or  light,  of  air,  and  of  water.  A  man  can 
have  no  abfolute  permanent  property  in  thefe,  as  he  may  in 
the  earth  or  land  ;  fince  thefe  are  of  a  vague  and  fugitive  na- 
ture, and  therefore  can  admit  only  of  a  precarious  .and  qua- 
lified ownerlhip,  which  lafts  fo.long  as  they  are  in  actual  ufe 
and  occupation,  but  no  longer.  If  a  man  difturbs  another, 
and  deprives  him  of  the  lawful  enjoyment  of  thefe  ;  if  one  ob- 
ftructs  another's  antient  windows  (a),  corrupts  the  air  of  his 
houfe  or  gardens  (b),  fouls  his  water  (c),  or  unpens  and  lets 
it  out,  or  if  he  diverts  an  antient  watercourfe  that  ufed  to  run 
to  the  other's  mill  or  meadow  (d)  ;  the  law  will  animadvert 
hereon  as  an  injury,  and  proteel  the  party  injured  in  his  pof- 
feilioD.  But  the  property  in  them  ceafes  the  inftant  they  are 
out  of  pofleriion :  for,  when  no  man  is  engaged  in  their  actual 
occupation,  they  become  again  common,  and  every  man  has  an 
equal  right  to  appropriate  them  to  his  own  ufe. 

These  kinds  of  qualification  in  property  depend  upon  the 
peculiar  circumftances  of  the  fubjecT:  matter,  which  is  not 
capable  of  being  under  the  abfolute  dominion  of  any  proprie- 
tor. But  property  may  alfo  be  of  a  qualified  or  fpecial  na- 
ture, on  account  of  the  peculiar  circumftances  of  the  owner, 
when  the  thing  itfelf  is  very  capable  of  abfolute  ownerlhip. 

(z)  Cro.  Car.  554-  Mar.  48.  5.  (h)  Ibid.  59.  .Lutw.  92. 

Mod.  376.    12  Mod.  144.  (c)  9  Rep.  59. 

(a)  0  Rep.  58.  (d;  1  Leon.  273-  Skinn.  3S9. 
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As  in  cafe  of  bailment,  or  delivery,  of  goods  to  another  perfon 
for  a  particular  life  ;  as  to  a  carrier  to  convey  to  London,  to  an 
innkeeper  to  fecure  in  his  inn,  or  the  like.  Here  there  is  no 
abfohite  property  in  either  the  bailor  or  the  bailee,  the  perlon 
delivering,  or  him  to  whom  it  is  delivered  :  for  the  bailor  hath 
only  the  right,  and  not  the  immediate  poffenTon  ;  the  bailee  hath 
the  pofTellion,  and  only  a  temporary  right.  Bat  it  is  a  quali- 
fied property  in  them  both ;  and  each  of  them  is  entitled  to  an 
aclion,  in  cafe  the  goods  be  damaged  or  taken  away:  the  bai- 
lee, on  account  of  his  immediate  poiTeflion  ;  the  bailor,(  be. 
caufe  the  poiFefHon  of  the  bailee  is,  mediately,  his  poffeffion 
alfo  (e).  So  alio  in  cafe  of  goods  pledged  or  pawned  upon 
condition,  either  to  repay  money  or  otherwife  ;  both  the 
pledger  and  pledgee  have  a  qualified,  but  neither  of  them  an 
abfolute,  property  therein :  the  pledgees  property  is  condi- 
tional, and  depends  upon  the  performance  of  the  condition  of 
re-payment,  6r;  and  fo  too  is  that  of  the  pledgee,  which  de- 
pends upon  its  non-performance  (f ).  The  fame  may  be  faid 
of  goods  diftreined  for  rent,  or  other  caufe  of  diflrefs  :  which 
are  in  the  nature  of  a  pledge,  and  are  not,  at  the  firft  taking, 
the  abfolute  property  pf  either  the  diftreinor,  or  party  dif- 
treined ;  but  may  be  redeemed,  or  elfe  forfeited,  by  the  fob- 
fequent  conduct  of  the  latter.  But  a  fervant,  who  hath  the 
care  of  his  mailer's  goods  or  chattels,  as  a  butler  of  plate,  a 
fhepherd  of  iheep,  and  the  like,  hath  not  any  property  or  pof- 
fcllion  either  abfolute  or  qualified,  but  only  a  mere  charge  or 
pverfight  (g). 

Having  thus  confidered  the  feveral  divifions  of  property 
In  poffeffion,  which  fubfifts  there  only,  where  a  man  hath 
both  the  right  and  alfo  the  occupation  of  the  thing;  we  will 
proceed  next  to  take  a  fhort  view  of  the  nature  of  property  in 
action,  or  fuch  where  a  man  hath  not  the  occupation,  but 
merely  a  bare  right  to  occupy  the  thing  in  queftion  ;  the  pof- 
feflion  whereof  may  however  be  recovered  by  a  fuit  or  action 

(e)  1  Roll  Abr.  607.  (g)  3  Inft.  log, 

0  Cro.  Jac  245. 
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at  law  :  from  whence  the  thing  fo  recoverable  is  called  i 
thiflg,  or  £/fo/e,  r*  $2*<W2  (h).  Thus  money  due  on  a  bond 
is  a  chcfe  in  action ;  for  the  property  in  a  debt  veils  at  the  time 
of  forfeiture  mentioned  in  the  obligation,  but  there  is  no  pof- 
feflion  till  recovered  by  courfe  of  law.  If  a  man  promiies,  or 
covenants  with  me,  to  do  any  act,  and  fails  in  it,  whereby  I 
fuller  damage ;  the  recompense  for  this  damage  is  a  chafe  in 
action :  for  though  a  right  to  fome  recompence  veils  in  me, 
at  the  time  of  the  damage  done,  yet  what  and  how  large  fuch 
recompence  ihall  be,  can  only  be  afcer  tamed  by  verdict:  and 
the  poiTeiTion  can  only  be  given  me  by  legal  judgment  and  ex- 
ecution. In  the  former  of  thefe  cafes  the  itudent  will  obferve, 
that  the  property,  or  right  of  action,  depends  upon  an  exprefs 
contract  or  obligation  to  pay  a  ftated  fum  5  and  in  the  latter  it 
depends  upon  an  implied  contract,  that  if  the  covenantor  does 
not  perform  the  act  he  engaged  to  do,  he  ihall  pay  me  the  da- 
mages I  fuitain  by  this  breach  of  covenant.  And  hence  it  may 
be  collected,  that  all  property  in  action  depends  entirely  upon 
contracts,  either  exprefs  or  implied  ;  which  are  the  only  re- 
gular means  of  acquiring  a  chpfe  in  action,  and  of  the  nature  of 
which  we  ihall  difcourie  at  large  in  a  fubfequent  chapter. 

At  prefent  we  have  only  to  remark,  that  upon  all  con- 
tracts or  pro'mifes,  either  exprefs  or  implied,  and  the  infinite 
variety  of  cafes  into  which  they  are  and  may  be  fpun  out, 
the  law  gives  an  action  of  fome  fort  or  other  to  the  party  in- 
jured in  cafe  of  non-performance  ;'  to  compel  the  wrong* 
doer  to  dojuitice  to  the  party  with  whom  he  has-  contracted, 
and,  on  failure  of  performing  the  identical  thing  he  engaged 
to  do,  to  render  a  fatisfaction  equivalent  to  the  damage  fuf- 
tained.  But  while  the  thing,  or  its  equivalent,  remains  in 
fufpence,  and  the  injured  party  has  only  the  right  and  not  the 
occupation,  it  is  called   a  chafe  in  action ;  being  a  thing  ra- 

(h)  The  Czme  idea,  and  the  fame  «  musT  (Ff.  \\.  I.  52}  Ana  a -rain  ; 
denomination,  of  property  prevail-  "  ae'que  oaHts  ainiUperakitkr  ettar, ,  ft 
ed  in  the  civil  law.  <(  Rem  in  bonis  (i  quid  eft  in  afttonibuSi  p.-thiouii-us, 
*'  noftt-is  habere  hiieth<riin&r,  quotiens  "  perficut} onibu's.  Nam  ei  bai  c  in  bonis 
**  adrccijicrwdam  cam  a0i \onembabea~     u  ejfe  vidadur"    (Ff.  50.  16.  49  J 

ther 
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jthcr  in  poientia  than  in  effe.-  though  the  owner  may  have  as 
£    abfolute  a  property  of  fuch  things  in  action,  as  of  things  in 
poiFeifion. 

And,  having  thus  diflinguiihed  the  different  degree  or 
quantity  of  dominion,  or  property  to  which  things  perfonal  are 
fubject,  we  may  add  a  word  or  two  concerning  the  time  of 
their  enjoyment,  and  the  number  of  their  owners;  in  conformi- 
ty to  the  method  before  obferved  in  treating  of  the  property 
of  things  real. 

First,  as  to  the  time  of  enjoyment.     By  the   rules  of  the 
antient  common  law,  there  could  be  no  future  property,  to 
take  place  in  expectancy,    created  in  perfonal  goods  and  chat- 
tels ;    becaufe,  being   things  tranfitory,   and  by  many    acci- 
dents fubject.  to  be   loft,  deftroyed,  or  otherwife  impaired, 
and  the  exigencies  of  trade  requiring  alfo  a  frequent  circulation 
thereof,    it  would  occafion  perpetual  fuits  and  quarrels,  and 
put  a  flop  to  the  freedom  of  commerce,  if  fuch  limitations   in 
•remainder  were  generally  tolerated   and  allowed.     But  yet 
m  lull  wills  and  teftaments  fuch  limitations  of  perfonal  goods 
and  chattels,    in   remainder   after    a   bequefr.  for  life,  were 
permitted  (i)  :    though    originally   that  indulgence    was  only 
fhewn,  when  merely  the  ufe  of  the  goods,    and  not  the  goods 
themfelves,   was  given  to   the  firft  legatee  (k)  ;    the  proper- 
ty being  fuppofed  to  continue  all  the  time  in  the  executor 
of  the   devifor.      But  now  that  diflinction  is  difregarded  (1): 
and  therefore  if  a  man  either  by  deed  or  will  limits  his  books, 
or  furniture  to  A  for  life,   with  remainder  over  to  B,  this  re- 
mainder is  good.     But,    where  an  eftate-tail  in  things  perfo- 
nal is  given  to  the  firft  or  any  fubfequent  polfefTor,   it  veils  in 
him  the  total  property,   and  no  remainder  over  mall  be  per- 
mitted   on   fuch    a    limitation  (m).       For   this,    if   allowed, 
would  tend  to  a  perpetuity,   as  the  devifee  or  grantee  in  tail 
of  a  chattel  has  no  method  of  barring  the  entail ;    and  there- 
fore the  law  veils  in  him  at  cnce  the  entire  dominion  of  the 

(})  i  Equ.  C?f.  a'br.  36?.  (1)  2  Freem.  206. 

(h)  Mar.  106.  (m)  1  P.  Wins.  290. 
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goods,  being  analogous   to  the  fee-fimple  which   a  tenant  in 
tail  may  acquire  in  a  real  eftate. 

Next,  as  to  the  number  of  owners.  Things  perfonal  may 
belong  to  their  owners,  not  only  infeveralty,  but  alfo  in  joint- 
tenancy,  and  in  common,  as  well  as  real  eftates.  They  can- 
not indeed  be  vefted  in  coparcenary;  becaufe  they  do  not  de- 
fcend  from  the  anceftor  to  the  heir,  which  is  neceffary  to  con- 
ftitute  coparceners.  But  if  a  horfe,  or  other  perfonal  chattle, 
be  given  to  two  or  more,  abfolutely,  they  are  joint-tenants 
thereof;  and,  unlefs  the  jointure  be  fevered,  the  fame  doclrine 
of  furvivorihip  ihall  take  place  as  in  eftates  of  lands  and  tene- 
ments (n).  And,  in  like  manner,  if  the  jointure  be  fevered, 
as  by  either  of  them  felling  his  mare,  the  vendee  and  the  re- 
maining part-owner  ihall  be  tenants  in  common,  without  any 
jus  accrefcendi  or  furvivorihip  (o).  So  alfo  if  100  /.  be  given 
by  will  to  two  or  more,  equally  to  be  divided  between  them, 
this  makes  them  tenants  in  common  (p)  ;  as,  we  have  former- 
ly feen  (q),  the  fame  words  would  have  done,  in  regard  to 
real  eftates.  But,  for  the  encouragement  of  hufbandry  and 
trade,  it  is  held  that  a  ftock  on  a  farm,  though  occupied  joint- 
ly, and  alfo  a  ftock  ufed  in  a  joint  undertaking,  by  way  of 
partnerihip  in  trade,  ihall  always  be  confidered  as  common  and 
not  as  joint  property;  and  there  mall  be  no  furvivorihip  there- 
in  (r). 

(n)  Litt.  §.  282.   I  Vera.  482*  (q)  pag.  193. 

(o)  Litt^  §.  321.  ff)  1  Vera.  217.   Co.  Litt.  iSi- 

(p)  1  Ecju.  Caf.  abr.  2Q2. 
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Chapter   the   Twenty-si^tHo 


Of   TITLE  to   THINGS  PERSONAL 

by   OCCUPANCY* 


tX7E  are  next  to  confide  r  the  title  tc  things  per  fend,  or  the 
various  means  of  acquiring^  and  of  lofing,  fhch  proper- 
ty as  may  be  had  therein :  both  which  confiderations  of  gain 
and  lofs  mall  be  blended  together  in  one  and  the  fame  view, 
as  was  done  in  our  obfervations  iipon  real  property  ;  fince  it 
is  for  the  moft  part  impoflible  to  contemplate  the  one,  without 
contemplating  the  other  alfo.  And  thefe  methods  of  aequi- 
iltion  or  lofs  are  principally  twelve:  I.  By  occupancy.  2.  By 
prerogative.  3.  By  forfeiture.  4.  By  cuftom.  5.  By  fucceflion. 
6.  By  marriage.  7.  By  judgment.  8.  By  gift.  9.  By  contract. 
Id.  By  bankruptcy.  11  By  teftanierit.  22.  By  adminiftratioii. 

And,  firft,  a  property  in  goods  and  chattels  may  be  acqui- 
red by  occupancy :  which,  we  have  more  than  once  (a)  remark- 
ed, was  the  original  and  only  primitive  method  of  acquiring 
any  property  at  all  *  but  which  has  fmce  been  retrained  and 
abridged,  by  the  pofitivelaws  of  fociety,  in  order  to  maintain 
peace  and  harmony  among  mankind.  For  this  purpofe,  by 
the  laws  of  England,  gifts  and  contracts,  teftaments,  legacies, 
and  adminiitrations  have  been  introduced  and  countenanced, 
in  order  to  transfer  and  continue  that  property  and  poiTeilion 

(a;  See  pag.  3.  8.  258. 

in 
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in  things  perfonal,  which  has  once  been  acquired  by  the 
owner.  And  where  fuch  things  are  found  without  any  o- 
ther  owner,  they  for  the  moft  part  belong  to  the  king  by 
virtue  of  his  prerogative;  except  in  fome  few  initances,  where- 
in the  original  and  natural  right  of  occupancy  is  itill  permitted 
to  fubfift,    and  which  we  are  now  to  confider. 

1 .  Thus,  in  the  firft  place,  it  hath  been  faid,  that  any  body 
may  feife  to  his  own  ufe  fuch  goods  as  belong  to  an  alien  ene- 
my (b).  For  fuch  enemies,  not  being  looked  upon  as  mem- 
bers of  our  fociety,  are  not  entitled  during  their  (late  of  en- 
mity to  the  benefit  or  protection  of  the  laws :  and  therefore 
every  man  that  has  opportunity  is  permitted  to  feife  upon  their 
chattels,  without  being;  compelled  as  in  other  cafes  to  make 
refdtution  or  fatisfaction  to  the  owner.  But  this,  however 
generally  laid  down  by  feme  of  our  writers,  rnuf:  in  reafou 
and  juflice  be  retrained  to  fuch  captors  as  are  authorized  by 
the  public  authority  of  the  irate,  redding  in  the  crown  (c) ;  and 
to  fuch  goods  as  are  brought  into  this  country  by  an  alien  ene- 
my, after  a  declaration  of  war,  without  a  faie-conducr.  or 
palTport.  And  therefore  it  hath  been  held  (d),  that  where  a 
foreigner  is  reildent  in  England,  and  afterwards  a  war  breaks 
cut  between  his  country  and  ours,  his. goods  are  not  liable  to 
be  feifed.  It  hath  alio  been  adjudged,  that  if  an  enemy  take 
the  goods  of  an  Engliihman,  which  are  afterwards  retaken  by 
another  fuhjecl  of  this  kingdom,  the  former  owner  mall  Ioie 
his  property  therein,  and  it  mall  be  indefeaiibiy  verted  in  the 
fecond  taker  ;  linlefs  they  were  retaken  the  fame  day,  and 
the  owner  before  fun-fet  puts  in  his  claim  of  properly  (c). 
Which  is  agreeable  to  the  law  of  nations,  as  understood 
in  the  time  of  Grbtius  (f),  even  with  regard  to  captures 
made  at  fea  ;  which  were  held  to  be  the  property  of  the 
captors  after  a  poffeilion  of  twenty-four  hours :  though  the 
modern  authorities  (g)  require,  that  before  the  property 
can  be    changed,    the  goods   mint  haye    been    brought    into 

(b)  Finch.  L.  1 78.  fe)  Ibid. 

(c)  Freem.  40.  (f)  &  j.  /-.  fc.p.  /.  3.  c.  6.  §.  3. 

(d)  Bro.  Abr.  tit,  property.    38.         (g)  Bynher&.  qua$.ft*  \ur,fublh^ 
forfeiture.  57.  Rocc.  de  Ajecur.  not.  66. 

Vol.  II".  C  c  port, 
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port,   and  have  continued  a  night  intra  praejidia,   in  a  place  of 
fafe  cuftody,    fo  that  all  hope  of  recovering  them  is  loft. 

And,  as  in  the  goods  of  an  enemy,  fo  alfo  in  his  perfon,  a 
man  may  acquire  a  fort  of  qualified  property,  by  taking  him  a 
prifoner  in  war  (h)  ;  atleaft  till  his  ranfom  be  paid  (j).  And 
this  doctrine  feems  to  have  been  extended  to  negro-fervants 
(i),  who  are  purchafed,  when  captives,  of  the  nations  with 
whom  they  are  at  war,  and  continue  therefore  in  feme  degree 
the  property  of  their  mafters  who  buy  them :  though,  accu- 
rately fpeaking,  that  property  confifts  rather  in  the  perpetual 
fervice,    than- in  the  body  or  per/on,    of  the  captive  (k). 

2.  Thus  again,  whatever  moveables  are  found  upon  the 
furface  of  the  earth,  or  in  the  fea,  and  are  unclaimed  by  any 
owner,  are  fuppofed  to  be  abandoned  by  the  laft  proprietor  ; 
and,  as  fuch,  are  returned  into  the  common  flock  and  mafs  of 
things  :  and  therefore  they  belong,  as  in  a  Irate  of  nature,  to 
the  firft  occupant  or  fortunate  finder,  unlefs  they  fall  within  the 
defcription  of  waifs,  or  eftrays,  or  wreck,  or  hidden  treaftire  ; 
for  tliefe,  we  have  formerly  feen  (1),  are  veiled  by  law  in 
the  king,  and  form  a  part  of  the  ordinary  revenue  of  the  crown. 

3.  Thus  too  the  benefit  of  the  elements,  the  light,  the 
air,  and  the  water,  can  only  be  appropriated  by  occupancy. 
If  I  have  an  antient  window  overlooking  my  neighbour's 
ground,  he  may  not  erect  any  blind  to  obftruct  the  light :  but 
if  I  build  my  houfe  clofe  to  his  wall,  which  darkens  it,  I 
cannot  compel  him  to  demolifh  his  wall ;  for  there  the  firft 
occupancy  is  rather  in  him,  than  in  me.  If  my  neighbour 
makes  a  ten-yard,    fo  as  to  annoy  and  render  lefs  falubrious 

(h)  Bro.  Abr.  tit.  fropertia  18,  "  demptionem  fuam  cum  praef.it 0  A. 

(j)  We  meet  with  a  curious  writ  "  pro  vjta  fua  falvanda fecerat,  fatif 

of  trefpafs  in  the  regifter  (102.)  for  "factum  foret,   detinuit)  f regit,    et 

breaking  a  man's  houfe,  and  fettino  "  ipfam  H.  cepit  et  abduxit,  Del  quo  vo~ 

fttch  a  prifoner  at  large.     «  Quare  "  hit  ahire  pet-nipt,  &c." 

'<  dd'num  ipfius  A.  apudW.  (hi  qua  i-  (i)    2  Lev.  201. 

«  dem  A.  quendum  E.  Scotum  per  ip~  (k)  Carth.  396.  Ld.  Rayai.  I47« 

«  fum  A.  de  guerra  captum  tanquhm  Salk.  667. 

'( prifonem  fuum  quofque  fibi  de'een-  (1)   Book  I.  ch.  S. 
"  turn  libris.,.  per  anus  idem  H.  re- 

the 
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the  air  of  my  houfe  or  gardens,  the  law  will  furnifh  me  with 
a  remedy  ;  but  if  he  is  hrif.  in  poffeffion  of  the  air,  and  I  fix 
my  habitation  near  him,  the  nuiiance  is  of  my  own  feeking, 
and  muft  continue:  If  a  uream  be  unoccupied,  I  may  erect  a 
mill  thereon,  and  detain  the  water ;  yet  not  fo  as  to  injure  my 
neighbour's  prior  mill,  or  his  meadow  :  for  he  hath  by  the 
firft  occupancy  acquired  a  property  in  the  current. 

4.  With  regard  likewife  to  animals  fer.ae  naturae,  all  man- 
kind had  by  the  original  grant  of  the  creator  a  right  to  purfue 
and  take  any  fowl  or  infect  of  the  air,  any  ftih  or  inhabitant  of 
the  waters,  and  any  beaft  or  reptile  of  the  field  :  and  this  na- 
tural right  dill  continues  in  every  individual,  unlefs  where  it 
is  retrained  by  the  civil  laws  of  the  country.  And  when  a 
man  has  once  fo  feifed  them,  they  become  while  living  his 
qualified  property,  or,  if  dead,  are  abfolutely  his  own  :  fo  that 
to  fteal  them,  or  otherwife  invade  this  property,  is,  according 
to  the  refpe&ive  values,  fometimes  a  criminal  offence,  fome- 
times  only  a  civil  injury.  The  reftrictions  which  are  laid  upon 
this  right  by  the  laws  of  England,  relate  principally  to  royal 
filh,  as  whale  and  fturgeon,  and  fuch  terreftriai,  aerial,  or  a- 
quatic  animals  as  go  under  the  denomination  of  game;  the  taking 
of  which  is  made  the  exclufive  right  of  the  prince,  and  fuch  of 
his  fubjedts  to  whom  he  has  granted  the  fame  royal  privilege. 
But  thofe  animals,  which  are  not  exprefsly  fo  referved,  are 
{till  liable  to  be  taken  and  appropriated  by  any  of  the  king's 
fubjecis,  upon  their  own  territories;  in  the  fame  manner  as 
they  might  have  taken  even  game  itfelf,  till  thefe  civil  prohi- 
bitions were  iiTued :  there  being  in  nature  no  diftin&ion  be- 
tween one  fpecies  of  wild  animals  and  another,  between  the 
right  of  acquiring  property  in  a  hare  or  a  fquirrej,  in  a  par- 
tridge or  a  butterfly  ;  but  the  difference,  at  prefent  made,  a- 
rifes  merely  from  the  pofitive  municipal  law. 

•  5.  To  this  principle  of  occupancy  alfo  mud  be  referred 
the  method  of  acquiring  a  fpecial  perfonal  property  in  corn 
growing  en  the  ground,   or  other  emblements,  by  any  pojfef- 

C  c  z  for 
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for  of  the  land  who  hath  fown  or  planted  it,  whether  he  be 
owner  of  the  inheritance  in-  fee  or  in  tail,  or  be  tenant  for  life, 
for  years,  or  at  will  :  which  emblements  are  chinncc  from  the 
real  eilate  in  the  land,  and  iubject  to  many,  though  not  all^ 
the  incidents  attending  perlbnal  chattels.  They  were  devife- 
able  bv  te'ftameht  before  the  flatute  of  wills  (m),  and  at  the 
death,  of  the  owner  ihall  veil  in  his  executor  and  not  his  heir: 
they  are  forfeitable  by  outlawry  in  a  per fonal  action  (n) :  and  by 
the  flatute  11  Geo.  II.  c.  19.  though  not  by  the  common  law 
(o),  they  may  be  diftreined  for  rentarrere.  The  reafon  for 
admitting  the  acquihtion  of  this  fpecial  property,  by  tenants 
who  have  temporary  interefts,  was  formerly  given  (p),  and  it 
was  extended  to  tenants  in  fee,  principally  for  the  benefit  of 
their  creditors  :  and  therefore,  though  the  emblements  are 
aiTets  in  the  hands  of  the  executor,  are  forfeitable  upon  out- 
lawry, and  dircreinahie  for  rent,  they  are  not  in  other  refpects 
confidered  as  perfonal  chattels;  and,  particularly,  they  are 
not  the  object  of  larciny,  before  they  are  fevered  from  the 
ground  (q). 

6.  The  doctrine  of  property  arlfihg  from  accefpon  is  alfo 
grounded  on  the  right  of  occupancy,  By  the  Roman  law,  if 
any  given  corporeal  fubrrance  received  afterwards  an  accelhon 
by  natural  or  by  artificial  means,  as  by  the  growth  of  vege- 
tables, the  pregnancy  of  animals,  the  embroidering  of  cloth, 
or  the  conversion  of  wood  or  metal  into  veffels  and  utenfils, 
the  original  owner  of  the  thing  was  intitled  by  his  right  of 
poileffiori  to  the  property  of  it  under  .fuch  its  flate  of  im- 
provement (r)  :  but  if  the  thing  itfelf,  by  fuch  operation, 
was  changed  into  a  different  fpecies,  as  by  making  wine,  oil, 
or  bread,  out  of  another's  grapes,  olives,  or  wheat,  it  be- 
longed to  the  new  operator;  who  was  only  to  make  a  fatif- 
faction  to  the  former  proprietor  for  the  materials,  which  he 
had  fo  converted  (3).  And  thefe  doctrines  are  implicitly  co- 
pied and  adopted  by  our  Bracton  (t),    in  the  reign   of  King 

(m)  Ferk.  §.  512.  (q)  3  Tnft.  109. 

(n)  Bro.  A'^r.  tit.  emblements,  21.  (r)  tuft.  2.  r.  25.  26.  31.  Ff.  (>•  1.  $. 

j  Rep.  1 16.  (s)  Inji.2.  I.  25,  34.' 

(0)   1  Roll.  Abr-  666.  (tj  /.. 2.  c.  2  &  3. 

(P)  P-^c  :2~-  l^' 

Henry 
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Henry  III ;  and  have  fince  been  confirmed  by  many  refolutions 
of  the  courts  (11).  It  hath  aeen  held,  that  if  one  takes  away 
another's  wife  or  fon,  and  cloaths  them,  and  afterwards  the 
huiband  or  father  retakes  them  back,  the  garments  ihall  cea'fe 
to  be  the  property  or  him  who  provided  them,  being  now  an? 
pexed  to  the  peribn  of  the  child  or  woman  (w). 

7.  But  in  the  cafe  of  confufbn  of  goods,  where  thofe  of 
two  perfons  are  fo  intermixed,  that  the  feveral  portions  can 
be  no  longer  diuinguiihed,  the  Engliih  law  partly  agrees  with, 
and  partly  differs  from,  the  civil.  If  the  intermixture  be  by 
confent,  I  apprehend  that  in  both  laws  the  proprietors  have 
an  intereft  in  common,  in  proportion  to  their  refpective  mares 
(x).  But,  if  one  wilfully  intermixes  his  money,  corn,  or  hay 
with  that  of  another  man,  without  his  app.obation  or  know- 
ledge, or  calls  gold  in  like  manner  into  another's  melting-pot 
or  crucible,  the  civil  law,  though  it  gives  the  fole  property 
of  the  whole  to  him  who  has  not  interfered  in  the  mixture, 
yet  allows  a  fatisfacVion  to  the  other  for  what 'he  has  fo  impro- 
vidently  lo'>  (y).  But  our  law,  to  guard  againft  fraud,  allows 
no  remedy  in  fuch  a  cafe  ;  but  gives  the  inure  property, 
without  any  account  to  him,  whofe  original  dominion  is  inva- 
ded, and  endeavoured  to  be  rendered  uncertain,  without  his 
own  confent  (z). 

8.  There  is  ftill  another  fpecies  of  property,  which  be- 
ing grounded  on  labour  and  invention,  is  more  properly  re- 
ducible to  the  head  of  occupancy  than  any  other ;  fince  the 
right  of  occupancy  itfelf  is  fuppbfed  by  Mr.  Locke  (a),  and 
many  others  (b),  to  be  founded  on  the  perfonal  labour  of  the 
occupant.  And  this  is  the  right,  which  an  author  may  be  fup- 
pofed  to  have  in  his  own  original  literary  compofitiops :  fothat 
no  other  peribn  without  his  leave  may  publiih  or  make  profif 
of  the  copies.  When  a  man  by  the  exertion  of  his  rational 
powers  has  produced  an  original  woik,    he  has  clearly  a  right 

(u)  Bro    Ahr.  tit.  properiic.   23.  (e)  Popih  38.  9J$h1£f.  325.  a'Vwfc 

JMcor.  23.  Popli.  38.  516. 

(w)  Moor  214.  (a)  on  Gov.  part  2.  ch.  5. 

(x)  Infi.  2.  1.  27,  28.  1  Vera.  217.  (bj  Seepages. 

ty  L;fi.  2.1.23.  ' 
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to  difpofe  of  that  identical  work  as  he  pleafes,  and  any  at- 
tempt to  take  it  from  him,  or  vary  the  difpoiition  he  has  made 
of  it,  is  an  invafion  of  his  right  of  property.  Now  the  iden- 
tity of  a  literary  compofition  confifts  entirely  in  the  fentiment 
and  the  language ;  the  fame  conceptions  cloathed  in  the  fame 
words,  mull  neceiiariiy  be  the  fame  competition  :  and  what- 
ever method  he  taken  of  conveying  that  compofition  to  the 
ear  or  the  eye  of  another,  by  recital,  by  writing,  or  by  print- 
ing", in  any  number  of  copies,  or  at  any  period  of  time,  it  is 
always  the  identical  work  of  the  author  which  is  lb  conveyed : 
and  no  other  man  can  have  a  right  to  convey  or  transfer  it 
without  his  confent,  either  tacitly  or  exprefsly  given.  This 
content  may  perhaps  be  tacitly  given,  when  an  author  permits 
his  works  to  be  publifhed,  without  any  referve  of  right,  and 
without  llamping  on  it  any  marks  of  ownerlhip  :  it  is  then  a 
prefent  to  the  public,  like  the  building  of  a  church,  or  the 
laying  out  a  new  highway  :  but,  in  cafe  of  a  bargain  for  a 
Tingle  imprefiion,  or  a  fale  or  gift  of  the  copyright,  the  rever- 
llon  is  plainly  continued  in  the  original  proprietor,  or  the  whole 
property  transferred  to  another. 

The  Roman  law  adjudged,  that  if  one  -man  wrote  any 
thing,  though  never  fo  elegantly,  on  the  paper  or  parchment 
of  another,  the  writing  fhould  belong  to  the  original  owner 
of  the  materials  on  which  it  was  written  (c) :  meaning  cer- 
tainly nothing  more  thereby,  than  the  mere  mechanical  ope- 
ration, of  writing,  for  which  it  directed  the  fcribe  to  receive 
a  fatisfaction  ;  efpecially  as,  in  works  of  genius  and  inven- 
tion, fuch  as  a  picture  painted  on  another  man's  canvas,  the 
fame  law  (d)  gave  the  canvas  to  the  painter.  We  find  no 
other  mention  in  the  civil  law  of  ^any  property  in  the  works 
of  the  under  {landing,  though  the  fale  of  literary  copies,  for 
the  purpofe  of  recital  or  multiplication,  is  certainly  as  an- 
tient  as  the  times  of  Terence  (e),  Martial  (f),  and  Statius  (g). 

(c)  Si  in  cbartis  memhranifve  tuts  (d)  Ibid.  §.  24. 

earmenvelhijloriam-vel orationemTi-  (e)  Pro!,  in  Eunuch   20. 

tiusfcripferit,  hujus  corporis  non  Ti-  (f)   Epigr.  i.  67.  iv.  72.  xiii.  3.  xiv, 
tius  fed  tu  dominus  ejfe  vidcris.  Inft.  194. 

%  I.  33.  (g)  Juv.  vii.  83. 

Neither 
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Neither  with  us  in  England  hath  there  been  any  direct  de- 
termination upon  the  right  of  authors  at  the  common  law. 
But  much  may  be  gathered  from  the  frequent  injunctions  of 
the  court  of  chancery,  prohibiting  the  invaiion  of  this  proper- 
ty :  efpecially  where  either  the  injunctions  have  been  perpetual 
(h),  or  have  related  to  unpuhlifhed  manufcripts  (i),  or  to  fuch 
antient  books,  as  were  not  within  the  provifions  of  the  ftatute 
of  queen  Anne  (k).  Much  may  alfo  be  collected  from  the  fe- 
veral  legiiiative  recognitions  of  copyrights  (1)  ;  and  from  thole 
adjudged  cafes  at  common  law,  wherein  the  crown  hath  been 
confidered  as  inverted  with  certain  prerogative  copyrights  (m) ; 
for,  if  the  crown  is  capable  of  an  exclufive  right  in  any  one 
book,  the  fuhject  feems  alfo  capable  of  having  the  fame  right 
ki  another. 

But,  exclufive  of  fuch  copyright  as  may  fubfift  by  the  rules 
of  the  common  law,  the  ftatute  8  Ann.  c.  19.  hath  protected  by 
additional  penalties  the  property  of  authors  and  their  aflignsfor 
the  term  of  fourteen  years  ;  and  hath  directed  that  if,  at  the 
end  of  that  term,  the  author  himfelf  be  living,  the  right  mail 
then  return  to  him  for  another  term  of  the  fame  duration  : 
and  a  fimilar  privilege  is  extended  to  the  inventors  of  prints 
and  engravings,  for  the  term  of  fourteen  years,  by  the  ftatute 
8  Geo.  II.  c.  13 .  Both  which  appear  to  have  been  copied  from 
the  exception  in  the  ftatute  of  monopolies,  21  Tac.  I.  c.  3. 
which  allows  a  royal  patent  of  privilege  to  be  granted  for  four- 
teen years  to  any  inventor  of  a  new  manufacture,  for  the  fols 
working  or  making  of  the  fame  ;  by  virtue  whereof  a  tempo- 
rary property  becomes  veiled  in  the  patentee  (n).  And  the 
ftatute  12  Geo.  II.  c.  36.  hath  alfo  fuperadded  other  penalties 
and  forfeitures,  in  cafe  any  book  firft  compofed  or  written  and 
printed  in  Great  Britain,  ihall  be  reprinted  abroad  and  im- 
ported for  fale  into  this  kingdom. 

(h)Knaplock  v.  Curl.  9  Nov.  1722.  — Motte  v.  Faulk.  28  Nov.  1735. — > 

Viner.  Abr.  tit.  Bocks,  pi.  3. — Bal-  Walthoe  v.  "Walker.   27  Jan.  1736. 

ler  v.  Watfon.  6  Dec.  1737.       _  — Tonfon  v.  "Walker.  12  May  1739. 

(i)  Webb  v.  Rofe.   24  May  1737.  and  30  Apr.  1752. 

—Pope  v.  Cur],  5jr.n.  1741 For  (1)   A.  D.  1649.  c  60.   Scobell.  92. 

reiter  v.  Waller.    13  Jim.   1741. —  13  &  14  Car.  II.   c  23.    10  Ann.    c. 

Duke  of  Oueenfoury  v.  Shebbeare.  19.  §.  112.  5  Geo.  III.  c  12.  §.  36. 
31  July  1758.  (m)  Cart.  89.  I  Mod.  257.  4  Burr. 

(k)  Knaplock  v.  Curl,   before  ci-  66  r. 
ted— Eyre  v.  Walker.  9  Jun.  i~?,5-         <n)  1  Vern.  62. 

C  c  4  Chapter. 
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Chapter  the  t  w  e  nt  v  sevent h, 

Of  TITLE  by  PREROGATIVE,  and 
FORFEITURE. 


A  SECOND  method  of  acquiring  property  in  perfona! 
I.  i  chattels  is  by  the  king's  prerogative  .•  whereby  a  right 
may  accrue  either  to  the  crown  itfelf,  or  to  fuch  as  claim  un- 
der the  title  of  the  crown,  as  by  grant  or  by  prefcription. 

Such  in  the  fir (1  place  are  all  tributes,  taxes,  and  cufloms  ; 
whether  constitutionally  inherent  in  the  crown,  as  flowers  of 
the  prerogative  and  branches  of  the  cenfus  regalis  or  antient 
royal  revenue,  or  whether  they  be  occafionally  created  by 
authority  of  parliament ;  of  both  which  fpecies  of  revenue  we 
treated  largely  in  the  former  volume.  In  thefe  the  king  ac- 
quires and  the  fubjecl:  lofes  a  property  the  inftant  they  become 
due  :  if  paid,  they  are  a  chofe  in  poffeflion ;  if  unpaid,  a  ckofe 
inaction.  Hither  alfo  may  be  referred  ail  forfeitures,  fines, 
arid  amercements  due  to  the  king,  which  accrue  by  virtue  of 
}iis  antient  prerogative,  or  by  particular  modern  ftatutes  : 
which  revenues  created  by  ftatute  do  always  afiimilate,  or  take 
the  fame  nature,  with  the  antient  revenues;  and  may  there- 
fore be  looked  upon  as  ariiing  from  a  kind  of  artificial  or  fe- 
condary  prerogative.  And,  in  either  cafe,  the  owner  of  the 
thinp  forfeited,  and  the  perfon  fined  or  amerced,  do  lofe  and 
part  With  the  property  of  the  forfeiture,  fine,  or  amercement, 
the  inflant  the  king  or  his  grantee  acquires  it. 

In 
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In  thefe  feveral  methods  of  acquiring  property  by  preroga- 
tive there  is  alio  this  peculiar  quality,  that  the  king  cannot  have 
a  joint  property  with  any  perfon  in  one  entire  chattel,  or  inch 
a  one  as  is  not  capable  of  diviilon  or  reparation  ;  but  where 
the  titles  of  the  king  and  a  fubject  concur,  the  king  Khali  have 
the  whole  :  in  like  maimer  as  the  king  can  neither  by  grant  or 
contract,  become  a  joint-tenant  of  a  chattel  real  with  another 
perfon  (a)  ;  but  by  fuch  grant  or  contract  fhall  become  intitled 
to  the  whole  in  feveral ty.  Thus,  if  a  horfe  be  given  to  the 
king  and  a  private  perfon,  the  king  fhall  have  the  fole  proper- 
ty :  if  a  bond  be  made  to  the  king  and  a  fubject,  the  king  fhall 
have  the  whole  penalty  ;  the  debt  or  duty  being  one  (Ingle 
chattel  (bj:  and  fo;  if  two  perfons  have  the  property  of  a  horfe 
between  them,  or  have  a  joint  debt  owing  them  on  bond,  and 
one  of  them  ailigns  his  part  to  the  king,  or  is  attainted,  where- 
by his  moiety  is  forfeited  to  the  crown  ;  the  king  fhall  have  the 
entire  horfe,  and  entire  debt  (c).  For,  as  it  is  not  confid- 
ent with  the  dignity  of  the  crown  to  be  partner  with  a  fubje£t, 
fo  neither  does  the  king  ever  lofe  his  right  in  any  inftance  ;  but, 
where  they  interfere,  his  is  always  preferred  to  that  of  ano- 
ther perfon  (d)  ;  from  which  two  principles  it  is  a  necefTary 
confequence,  that  the  innocent,  though  unfortunate,  partner 
mud  lofe  his  mare  in  both  the  debt  and  the  horfe,  or  in  any 
other  chattel  in  the  fame  circumflance?. 

Th  1  s  doctrine  has  no  opportunity  to  take  place  in  certain 
other  initances  of  title  by  prerogative,  that  remain  to  be  men* 
tioned  ;  as  the  chattels  thereby  veiled  are  originally  and  fole- 
3y  veiled  in  the  crown,  without  any  transfer  or  derivative 
amgnment  either  by  deed  or  law  from  any  former  proprietor. 
Such  is  the  acquifition  of  property  in  wreck,  in  treafure- 
■  trove,  in  waifs,  in  efrrays,  in  royal  filh,  in  fwans,  and  the 
like  ;  which  are  not   iranrferred  to   the   fovereign  from  any 

(a)  See  page  1S4.  (c)    Cro.   Elr/..  263.    Plovrcl.   323. 

(b)  Fits.  Abr.  t.Jette.  38,  Plowd.     Finch.  Law.  17S.   10  Mod.  245. 
241.  (<*)  ^Q*  Lit*.  3°« 

former 
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former  owner,  but  are  originally  .inherent  in  him  by  the  rules 
of  law,  and  are  derived  to  particular  fubjects,  as  royal  fran- 
chifes,  by  his  bounty.  Thefe  are  afcribed  to  him,  partly  up- 
on the  particular  reafons  mentioned  in  the  eighth  chapter  of  the 
former  book  ;  and  partly  upon  the  general  principle  of  their 
being  bona  vacantia,  and  therefore  veiled  in  the  king,  as  well 
to  preferve  the  peace  of  the  public,  as  in  truft  to  employ  them 
for  the  fafety  and  ornament  of  the  commonwealth. 

With  regard  to  the  prerogative  copyrights,  which  were 
mentioned  in  the  preceding  chapter,  they  are  held  to  be 
vetted  in  the  crown  upon  different  reafons.  Thus,  i .  The 
king,  as  the  executive  magiftrate,  has  the  right  of  promulging 
to  the  people  all  acts  of  flate  and  government.  *This  gives 
him  the  exclufive  privilege  of  printing,  at  his  own  prefs,  or 
that  of  his  grantees,  all  acls  of  parliament ,  proclamations ,  and 
orders  of  council.  2.  As  fupreme  head  of  the  church,  he  hath 
a  right  to  the  publication  of  all  liturgies  and  books  of  divine  fer- 
vice.  3 .  He  hath  a  right  by  purchafe  to  the  copies  of  fuch  law- 
books, grammars,  and  other  competitions,  as  were  compiled  or 
traniiated  at  the  expence  of  the  crown.  And  upon  thefe  two 
laft  principles  the  exclufive  right  of  printing  the  tranflation  of 
the  bible  is  founded.  4.  Almanacks  have  been  faid  to  be  pre- 
rogative-copies, either  as  things  derelict,  or  elfe  as  being  fub- 
-ftantially  nothing  more  than  the  calender  prefixed  to  our  litur- 
gy (e).  And  indeed  the  regulation  of  time  has  been  often 
confidered  as  a  matter  of  ftate.  The  Roman  fafti  were  under 
the  care  of  the  pontifical  college  :  and  Romulus,  Numa,  and 
Julius  Caefar,  fuccefTively  regulated  the  Roman  calendar. 

There  flill  remains  another  fpecies  of  prerogative  proper- 
ty, founded  upon  a  very  different  principle  from  any  that 
have'been  mentioned  before  ;  the  property  of  fuch  animals 
ferae  naturae,  as  are  known  by  the  denomination  of  game, 
with  the  right  of  purfuing,  taking,  and  deftroying  them  : 
which  is  veiled  in  the  king  alone,   and  from  him  derived   to 

(e)   I  Mod.  257. 

fuch 
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fiich  of  his  Subjects  as  have  received  the  grants  of  a  chafe,  a 
park,  a  free  warren,  or  free  filhery.  This  may  lead  us  into 
an  inquiry  concerning  the  original  of  thefe  franchises,  or  roy- 
alties, on  which  we  touched  a  little  in  a  former  chapter  (f )  ; 
the  right  itfelf  being  an  incorporeal  hereditament,  though  the 
fruits  and  profits  of  it  are  of  a  perfonal  nature. 

In  the  firft  place  then  we  have  already  ihewn,  and  indeed 
It  cannot  be  denied,  that  by  the  law  of  nature  every  man, 
from  the  prince  to  the  peafant,  has  an  equal  right  of  purfu- 
ing,  and  taking  to  his  own  ufe,  all  fuch  creatures  as  are  ferae 
naturae,  and  therefore  the  property  of  nobody,  but  liable  to 
be  feifed  by  the  firft  occupant.  And  fo  it  was  held  by  the 
imperial  law,  even  fo  late  as  juftinian's  time :  "ferae  igitur 
*e  beftiae,  et  volucres,  et  omnia  animalia  quae  marl,  coelo,  et  ter- 
IC  ra  nafcuntur,  fmul  atque  ah  aliquo  capta  fuerint,  jure  gen- 
li  tlum  ftathn  illius  effe  incipiunt.  Qttod  enim  nullius  ejr,  id  ria- 
"  turali  ration?  occupanti  cone  edit  ur  (g)."  But  it  follows  from 
the  very  end  and  constitution  of  fociety,  that  this  natural 
right,  as  well  as  many  others  belonging  to  man  as  an  indivi- 
dual, may  be  retrained  by  pofitive  laws  enacted  for  reafons 
of  ftate,  or  for  the  fuppofed  benefit  of  the  community.  This 
reflriction  may  be  either  with  refpecl  to  the  place  in  which 
this  right  may,  or  may  not,  be  exercifed  ;  with  refpect  to  the 
animals  that  are  the  Subject  of  this  right ;  or  with  refpeft 
to  the  perfons  allowed  or  forbidden  to  exercife  it.  And,  in 
confequence  of  this  authority,  we  find  that  the  municipal 
laws  of  many  nations  have  exerted  fuch  power  of  reftraint ; 
have  in  general  forbidden  the  entering  on  another  man's 
grounds  for  any  caufe,  without  the  owner's  leave  ;  have  ex- 
tended their  protection  to  fuch  particular  animals  as  are  uSu- 
ally  the  objects  of  purfu.it ;  and  have  invefled  the  preroga- 
tive of  hunting  and  taking  fuch  animals  in  the  Sovereign  of 
the  ftate  only,  and  fuch  as  he  mail  authorize  (h).  Many  rea- 
fons have  concurred  for  making  thefe  conftitutions  :  as,  1 . 
For  the  encouragement  of  agriculture  and  improvement  of 
lands,  by  giving  every  man  an  exclufive  dominion  over   his 

(f )  pag;  3S.  39.  m  Puff.  L.  N.  1.  4.  c.  6.  §.  5. 

(g)  Inf.  2.  I.  12, 

own 
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own  foil.  2»  For  prefervation  of  the  fever  al  fpecies  of  thefe 
animals  which  would  foon  be  extirpated  by  a  general  liber* 
ty.  3.  For  prevention  of  idlenefs  and  difiipation  in  hulband. 
Hien,  Artificers,  and  others  of  lower  rank ;  which  would 
be  the  unavoidable  confequenee  of  univerfal  licence.  4.  For 
preventing  of  popular  infurreclions  and  refinance  to  the  go* 
vernment  by  difarming  the  bulk  of  the  people  (i)  :  which  lad 
is  a  reafon  oftener  meant,  than  avowed  by  the  makers  of  fa- 
red: or  game  laws.  Nor,  certainly,  in  thefe  prohibition* 
is  there  any  natural  injuftice,  as  feme  have  weakly  enough 
fuppofed :  fince,  as  PufFendorf  obferves,  the  law  does  not 
lereby  take  from  any  man  his  prefent  property,  or  what  was 
already  his  own,  but  barely  abridges  him  of  one  means  of  ac- 
quiring a  future  property,  that  of  occupancy  ;  which  indeed 
the  law  of  nature  would  allow  him,  but  of  which  the  laws  of 
fociety  have  in  moil:  inftances  very  jufUy  and  reafonably  de* 
prived  him. 

Yet,  however  defensible  thefe  proviilons  in  general  may 
be,  on  the  footing  of  reafon,  or  juftice,  or  civil  policy,  we 
Biufl:  notwithftanding  acknowledge  that,  in  their  prefent 
fliape,  they  owe  their  immediate  original  to  flavery.  It  is 
not  till  after  the  irruption  of  the  northern  nations  into  the 
Roman  empire,  that  we  read  of  any  other  prohibitions,  than 
that  natural  one  of  not  fporting  on  any  private  grounds  with- 
out the  owner's  leave  ;  and  another  of  a  more  fpiritual  na- 
ture, -which  was  gather  a  rule  of  ecclefiaftical  difcipline,  than 
a  branch  of  municipal  law.  The  Roman  or  civil  law,  though 
it  knew  no  reilriction  as  to  perfins.  or  animals,  fo  far  regarded 
the  article  of  place,  that  it  allowed  no  man  to  hunt  or  fport 
upon  another's  ground,  but  by  confent  of  the  owner  of  the 
foil.  "  Qui  alienum  fundum  ingredtiur,  venandl  aid  ancupandi 
u  gratia,  pote<  a  domino  probtbere  ne  ingrediatur  (k)."  For  if 
there  can,  by  the  law  of  nature,  be  any  inchoate  imperfect  pro- 
perty fuppofed  in  wild  animals  before  they  are  taken,  it  feems 
mod  reafonable  to  fix  it  in  him  upon  whole  land  they  are  found. 
And  as  to  the  other  reilriction,  which  relates  to  perfons  and  not 

(i)  Warburton's  alliance-  324.  (k)  I/.f,  2.  I.  §.  12. 

to 
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to  place,  the  pontifical  or  canon  law  (1)  interdicts  et  venati- 
"  ones,  et  fylvaiicas  vagailones  cum  camhus,  et  acdpitrtbmn 
to  all  clergymen  without  cliftinclion  ;  grounded  on  a  faying  of 
St.  Jerom  (m),  that  it  never  is  recorded  that  thefe  diverfions 
were  ufed  by  the  faints,  or  primitive  fathers.  And  the  ca- 
nons of  our  Saxon  church,  publilhed  in  the  reign  of  king  Ed- 
gar (n),  concur  in  the  fame  prohibition  :  though  our  fecular 
laws,  at  lead  after  the  conqueft,  did  even  in  the  times  of  po- 
pery difpenfe  with  this  canonical  impediment ;  and  fpiritua! 
perfons  were  allowed  by  the  common  law  to  hunt  for  their 
recreation,  in  order  to  render  them  fitter  for  the  performance 
of  their  duty  :  as  a  confirmation  whereof  we  may  obferve,  that 
it  is  to  this  day  a  branch  of  the  king's  prerogative,  at  the  death 
of  every  biihop,  to  have  his  kennel  of  'Jaounds,  or  a  competi- 
tion in  lieu  thereof  (o). 

But,  'with  regard  to  the  rife  and  original  of  our  prefent 
civil  prohibitions,  it  will  be  found  that  all  for  eft  and  game 
laws  were  introduced  into  Europe  at  the  fame  time,  and  by 
the  fame  policy  as  gave  birth  to  the  feodal  fyftem  ;  when 
tliofe  fwarms  of  barbarians  iihied  from  their  northern  hive, 
and  laid  the  foundation  of  mofl  of  the  prefent  kingdoms  ot 
Europe,  on  the  ruins  of  the  weffern  empire.  For  when  a 
conquering  general  came  to  fettle  the  ©economy  of  a  van- 
quilhed  country,  and  to  parcel  it  out  among  his  foldiers  or 
feudatories,  who  were  to  render  him  military  fervice  for 
fuch  donations  ;  it  behoved  him,  in  order  to  fecure  his  new 
acquifition,  to  keep  the  ruftici  or  natives  of  the  country, 
ana  all  who  were  not  his  military  tenants,  in  as  low  a  con- 
dition as  poflibJe,  and  efpecially  to  prohibit  thera  the  ufe  of 
arms.  Nothing  could  do  this  more  effectually  than  a  pro- 
hibition of  hunting-  and  fporting  :  and  therefore  it  was  the 
policy  of  the  conqueror  to  referve  this  right  to  himfelf,  and 
fuch  on  whom  he  ihould  beftow  it :  which  were  only  his 
capital  feudatories,  or  greater  barons.  And  accordingly  we 
find,  in  the  feudal   conitttutions  (p),   one  and  the  fame  law 

(I)  Decretal  l  5.  tit  24  c  2.  (o)  4  In  ft  309, 

(in)  Decret.  pari.  I.  diji.  34.  /.  I.  (p)  feud.  I.  2.  tit.  27.  5-  5. 

prohibiting 
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prohibiting  the  rufiici  in  general  from  carrying  arms,  and 
alfo  profcribing  the  ufe  of  nets,  fnares,  or  other  engines  for 
deftroying  the  game.  This  exclufive  privilege  well  fnited 
the  martial  genius  of  the  conquering  troops,  who  delighted 
in  a  fport  (q)  which  in  its  purfuit  and  (laughter  bore  fome 
refeinblance  to  war.  Vita  omuls,  (fays  Caefar,  fpeaking  of 
the  antient  Germans)  in  venailonibus  at  que  in  ftudiis  rei  mi- 
liiaris  conflftit  (r).  And  Tacitus  in  like  manner  obferves 
that  quotius  bella  non  ineunt,  multum  venatibus,  plus  per  otiwn 
tranjigunt  (s).  And  indeed,  like  fome  of  their  modern  fuc- 
ceiTors,  they  had  no  other  amufement  to  entertain  their  va- 
cant hours:  they  defpifing  all  arts  as  effeminate,  and  having^ 
no  other  learning,  than  was  couched  in  fuch  rude  ditties,  as 
were  fung  at  the  folemn  caroufals  which  fucceeded  thefe  an- 
tient huntings.  And  it  is  remarkable  that,  in  thofe  nations 
where  the  feodal  policy  remains  the  mod  uncorrupted,  the  fo- 
reit  or  game  laws  continue  in  their  higher!  rigour.  In  France 
all  game  is  properly  the  king's;  and  in  fome  parts  of  Germa- 
ny it  is  death  for  a  peafant  to  be  found  hunting  in  the  woods 
of  the  nobility  (t). 

"With  us  in  England  alfo,  hunting  has  ever  been  efleem- 
ed  a  molt  princely  diverfion  and  exercife.  The  whole 
ifland  was  repleniihed  with  all  forts  of  game  in  the  times  of 
the  Britons;  who  lived  in  a  wild  and  paftoral  manner  with- 
out enclofmg  or  improving  their  grounds,  and  derived  much 
of  their  fubiiitence  from  the  chafe,  which  they  all  enjoyed 
in  common.  But  when  hufhandry  took  place  under  the 
Saxon  government,  and  lands  began  to  be  cultivated,  im- 
proved, and  enclofed,  the  beads  naturally  fled  into  the 
woody  and  defert  trails  ;  which  were  called  the  forefts,  and 
having  never  been  difpofed  cf  in  the  nrft  diftribution  of  lands, 
were  therefore  held  to  belong  to  the  crown.  Thefe  were 
filled  with   great  plenty  of  game,    which   our   royal  fportf- 

(q)  In  the  laws  of  JenghizKham,  winter  during  their  recefs  from  war. 

founder  of  the  Mogul  and  Tarta-  (Mod-  ITniv.  Hift.  ir.  468.) 

rian  empire,  publi/hed  A.  D.  1205.  (r)  De  bell  Gall.  I.  6.  c  20. 

there  is  one  which  prohibits  the  kiL-  (s)  c  1 5. 

ling  of  all  game  from  March  to  Og-  (t)  Mattneus  tie  C'ritnin.  c  3.  tit.  I. 

tober;  that  the  court  and  foldiery  Carpzov.  Pra&'tc,  SaXQuicp-  2.  e.  84. 
might  find  plenty  enough   in   the 

men 
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men  referved  for  their  own  diverfion,  on  pain  of  a  pecuniary 
forfeiture  for  fuch  as  interfered  with  their  fovereian.     But  e- 

o 

very  freeholder  had  the  full  liberty  of  fporting  upon  his  own 
territories,  provided  he  ahftained  from  the  king's  forefrs  :  as  is 
folly  expreiled  in  the  laws  of  Canute  (v),  and  of  Edward  the 
e  ;flbi  (u)  ;  "  ft  quilibet  homo  dignus  venationefua,  in  fylva, 
*  w  %grisy fbi  proprUs  et  in  dominio  fuo  :  et  abjiineat  omm's  ho- 
€i  mo  venariis  regis  9  ubicumque  pacem  eis  habere  valuer ii :"  which 
jr.  .  -  v.  .3  the  antient  law  of  the  Scandinavian  continent,  from 
whence  Canute  probably  derived  it.  "  Cuique  efiim  in  propria 
fundo  quamlibei  feram  quoque  modo  venari  permijjimi  (w)." 

However,  upon  the  Norman  conquer!,  a  new  doctrine 
tooic  place  ;  and  the  right  of  purfuing  and  taking  all  beafts  of 
chafe  or  wttafy,  and  fuch  other  animals  as  were  accounted 
game,  was  then  held  to  belong  to  the  king,  or  to  fuch  only  as 
were  authorized  under  him.  And  this,  as  well  upon  the  prin- 
ciples of  the  feodal  law,  that  the  king  is  the  ultimate  proprietor 
of  all  the  lands  in  the  kingdom,  they  being  all  held  of  him  as  the 
chitf  lord,  or  lord  paramount  of  the  fee  ;  and  that  therefore  he 
has  the  right  of  the  univerfal  foil,  to  enter  thereon,  and  to 
chafe  and  take  fuch  creatures  at  his  pleafure  ;  as  alfoupon  an- 
other maxim  of  the  common  law;  which  we  have  frequently 
cited  and  illuftrated,  that  thefe  animals  are  bona  vacantia,  and, 
having  no  other  owner,  belong  to  the  king  by  his  prerogative,. 
As,  therefore  the  former  reafon  was  held  to  veit  in  the  king  a 
right  to  purine  and  take  them  any  where  ;  the  latter  wasfup- 
pofed  to  give  the  king,  ^nd  fuch  as  he  ihould  authorize,  ifile 
and  exclujive  right. 

Th  1  s  right,  thus  newly  veiled  in  the  crown,  was  exerted 
with  the  utmoft  rigour,  at  and  after  the  time  of  the  Norman 
eftablilhment  ;  not  only  in  the  antient  forefh,  but  m  the 
new  ones   which   the    conqueror   made,    by  laying  together 

(v)  c.  77.  (w)  Stiernhook. de^ttr? Sueon.  I,  Z.cJB. 

(u)  c.  36. 

van: 
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vail  tracks  of  country,  depopulated  for  that  purpofe,  and  re- 
fer ved.  foleiy  for  the  king's  royal  diverfion;  in  which  were  ex- 
ercifed  the  roofl  horrid  tyrannies  and  oppreffions,  under  colour 
of  foreil  law,  for  the  fake  of  preferving  the  beads  of  chafe  ; 
to  kill  any  of  which,  within  the  limits  of  the  fojreft,  was  as  pe- 
nal as  the  death  of  a  man.  And,  in  purfuance  of  the  fame 
principle,  king  John  laid  a  total  interdict,  upon  the  winged  as 
well  as  the  f our footed  creation :  "  capturnm  avium  per  tot  am  An- 
gliam  inierdixii  (x)."  The  cruel  and  iniupportable  hard- 
ships, which  thefe  foreil  laws  created  to  the  fubjecl,  occalion- 
ed  our  anceflors  to  be  as  zealous  for  their  reformation,  as  for 
the  relaxation  of  the  feodal  rigors  and  the  other  exactions  in- 
troduced by  the  Norman  family ;  and  accordingly  we  find  the 
immunities  of  carta  de  for ■eJ. a  as  warmly  contended'  for,  and 
extorted  from  the  king  with  as  much  difficulty,  as  thofe  of  mag- 
na carta  itfelf.  By  this  charter,  confirmed  in  parliament  (y), 
many  forefls  were  difaiTorefted,  or  dripped  of  their  oppreffive 
privileges,  and  regulations  were  made  in  the  regimen  of  foch 
as  remained  ;  particularly  (z)  killing  the  king's  deer  was  made 
no  longer  a  capital  o:Fence,  but  only  puniihed  by  fine,  impri- 
fonment,  or  abjuration  of  the  realm.  And  by  a  variety  of 
fubfequent  ftatutes,  together  with  the  long  acquiefcence  of 
the  crown  without  exerting  the  forefl  laws,  this  prerogative  is 
bow  become  no  longer  a  grievance  to  the  fubjecl. 

But,  as  the  king  referved  to  himfelf  the  forejls  for  his  own 
exclufive  diverfion,  fo  he  granted  out  from  time  to  time  other 
tra-fls  of  land  to  his  fubj  eels  under  the  names  of  chafes  or  parks  (a) ; 
or  gave  them  licence  to  make  fuch  in  their  own  grounds ; 
which  indeed  are  fmaller  forefls,  in  the  hands  of  a  fubjecl,  but 
not  governed  by  the  foreil  laws :  and  by  the  common  law  no 
perfon  is  at  liberty  to  take  or  kill  any  beads  of  chafe,  but  fuch 
as  hath  an  antient  chafe  or  park ;  unlefs  they  be  aifo  bealls  of 
prey. 

(x)  M.  Paris  303.  (z)  cap.  10. 

(yj  9  Henry  III.  (a;  See  pag.  38. 
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As  to  all  inferior  fpecies  of  game,  called  beafts  and  fowls 
of  warren,  the  liberty  of  taking  or  killing  them  is  another 
franchife  or  royalty,  derived  likewife  from  the  crown,  and 
called  free  warren;  a  word  which  fignifies  preservation  or  cuf- 
tody  :  as  the  exclufive  liberty  of  taking  and  killing  hlhin  a  public 
ftream  or  river  is  called  a  free  f.fhery  ;  of  which  however  no 
new  franchife  can  at  prefent  be  granted,  by  the  exprefs  pro- 
vifion  of  magna  carta\  c.  16  (b).  The  principal  intention  of 
granting  a  man  thefe  franchifes  or  liberties  was  in  order  to  pro- 
tect the  game,  by  giving  him  a  fole  and  exclufive  power  of  kill- 
ing it  himfelf,  provided  he  prevented  other  perfons.  And  no 
man,  but  he  who  has  a  chafe  or  free  warren,  by  grant  from 
the  crown,  or  prefcription  which  fuppofes  one,  can  juftify  hunt- 
ing or  fporting  upon  another  man's  foil ;  nor  indeed,  in  tho- 
rough ftrictnefs  of  common  law  either  hunting  or  fporting  at  all. . 

However  novel  this  doctrine  may  feem,  it  is  a  regular 
eonfequence  from  what  has  been  before  delivered  ;  that  the 
fole  right  of  taking  and  destroying  game  belongs  exclusively 
to  the  king.  This  appears,  as  well  from  the  hiitorical  de- 
duction here  made,  as  becaufe  he  may  grant  to  his  fubjects 
an  exclufive  right  of  taking  them ;  which  he  could  not  do, 
unlefs  fuch  a  right  was'*firft  inherent  in  himfelf.  And  hence 
it  will  follow,  that  no  perfjii  whatever,  but  he  who  has 
fuch  derivative  right  from  the  crown,  is  by  common  law  en- 
titled to  take  or  kill  any  beafts  of  chafe,  or  other  game  what- 
foever.  It  is  true,  that  by  the  acquiefcenee  of  the  crown, 
the  frequent  grants  of  free  warren  in  antient  times,  and  the 
introduction  of  new  penalties  of  late  by  certain  ftatutes  for 
preferving  the  game,  this  exclufive  prerogative  of  the  king 
is  little  known  or  conildered  ;  every  man,  that  is  exempted 
from  thefe  modern  penalties,  looking  upon  himfelf  as  at  liber- 
ty to  do  what  he  pleafes  with  the  game  :  whereas  the  con- 
trary is  ftrictly  true,  that  no  man,  however  well  aiicdifed 
he  may  vulgarly  be  efteemed,    has  a  right  to  encroach  on  the 

(b)  IVlirr.  c  5.  §.  2.     See  pa£  39. 
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royal  prerogative  by  the  killing  of'  game,  imlefs  he  can  {hew  ;t 
particular  grant  of  free  warren  ;  or  a  prefciiption,  which  pre- 
furaes  a  grant;    or  fome  authority  under  an  act  of  parliament. 
As  for  the  latter,    I  know  but  of  two-  instances  wherein  an  ex- 
prefs  permiilic-n  to  kill  game  was  ever  given  by  ftatu'te ;  the 
one  by  I  Jac.  I.  c.  27.  altered  by  7  Jac.  I.  c    11.  and  virtu- 
alb/  repealed  by  22  &  23  Car.  II.  c.  25.  which  gave  authori- 
ty,  fo  long  as  they  remained  in  force,  to  the  owners  of  free! 
warren,  to  lords  of  manors,  and  to  all  free-holders  having  40/. 
per  annum  in  lands  of  inheritance,    or  Sol.  for  life  or  lives,  or 
400/,  perfonal  eilate,   (and  their  fervants)   to- take  partridges 
and  pheafants  upon  their  own  or  their  mailer's  free  warren, 
inheritance,    or  freehold  :   the  other  by  5  Ann.  c.    14.  which 
empowers  lords  and  ladies  of  manors  to  appoint  gamekeepers- 
to  kill  game  for  the  ufe.  of  fuch  lord  or  lady ;  which  with  fome 
alterations  full  fubfifls,  and  plainly  fuppofes  fuch  power  not 
to  have  been  in  them  before.     The  truth  of  the  matter  is, 
that  thefe  game  laws  (of  which  we  mall  have  occafion  toipeak 
atfain  in    the  fourth  book  of  thefe  commentaries)  do  indeed 
qualify  nobody,  except  in  the  inftance  of  a  gamekeeper,  to  kill 
game ;  but  only  to  fave  the  trouble  and  formal  procefs  of  an 
action  by  the  perfon  injured,    who  perhaps  too  might  remit 
the  offence,  thefe  ftatutes  inflict  additional  penalties,    to  be  re- 
covered either  in  a  regular  or  fummary  way,   by  any  of  the 
king's  fubjects,   from  certain  perfons  of  inferior  rank  who  may 
be  found  offending  in  this  particular.     But  it  does  not  follow 
that  perfons,    excufed    from  thefe    additional  penalties,    are 
therefore  authorized  to  kill  game.     The  circumftances,    of  ha- 
vihg  roc/,  pet  annum,  and  the  reft,  are  not  properly  qualifica- 
tions, but  exemptions.  And  thefe  perfons,.  fo  exempted  from 
the  penalties  of  the  game  ftatutes,  are  not  only  liable  toad-ion* 
of  trefpafs  by  the  owners  of  the  land  j    but  alio,   if  they  kill 
game  within  the  limits  of  any  royal  franchife,   they  are  liable 
10  the  actions  of  inch  who  may  have  the  right  of  chafe  or  free 

Upon 
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U?om  the  whole  it  appears,  that  the  king,  by  his  preroga- 
tive, and  fuch  perfons  as  have  under  his  authority,  the  royal 
franchifes  of  chafe,  -park,  free  warren  or  freehihery,  are  the  . 
only  perfons  who  may  acquire  any  property,  however  fugitive 
and  trhnfitory,  in  thefe  animals  ferae  naturae,  while  lining;; 
which  is  faid  to  be  veiled  in  them,  as  was  obferved  in  a  for- 
mer chapter,  propter  privilege urn.  And  it  mult  alio  be  remem- 
bered, that  fuch  perfons  as  may  thus  lawfully  hunt,  fifn,  or 
fowl,  ratline  privUegii,  have  (as  has  been  faid)  only  a  qualified. 
property  in  thefe  animals ;  it  not  being  abfolute  or  permanent, 
but  kiting  only  lb  long  as  the  creatures  remain  within  the  li- 
mits of  fuch  respective  franchife  or  liberty,  and  ceafmg  the  in- 
stant they  voluntarily  pafs  out  of  it.  It  is  held  indeed,  that 
if  a  man  darts  any  game  within  his  own  grdunds,  and  follows 
it  into  another's,  and  kills  it  there,  the  property  remains  in 
himfelf  (c).  And  this  is  grounded  on  reafon  and  natural  }m- 
tice  (d) :  for  the  property  confifrs  in  the  poffeiTioh  ;  which  pci- 
fellion  commences  by  the  finding  it  in  his  own  liberty,  and  is 
continued  by  the  immediate  purfuit.  And  fo,  if  a  Stranger 
Starts  game  in  one  man's  chafe  or  free  warren,  and  hunts  It 
into  another's  liberty,  the  property  continues  in  the  owner  of 
the  chafe  or  warren;  this  property  arifing  from  privilege  (e), 
and  not  being  changed  by  the  act  of  a  mere  Stranger.  Or  if 
a  man  Starts  game  on  another's  private  grounds  and  kills  it 
there,  the  property  belongs  to  him  in  whofe  ground  it  was 
killed,  becaufe  it  was  alio  Started  there  (f) :  this  property  ari- 
fing rOtionefiU.  Whereas  if,  after  being  ftarted  there,  it  is  kill- 
ed in  the  grounds  of  a  third  perfon,  the  property  belongs  not 
to  the  owner  of  the  frrft  ground,  becaufe  the  property  is  local ; 
nor  yet  to  the  owner  of  the  Second-,  becaufe  it  was  net  ftarted 
in  his  foil;  but  it  veils  in  the  perfon  who  ftarted  and  killed  it 
(g),  though  guilty  of  a  trefpafs  againit  both  the  owners. 

(c)  it  Mod.  75.  (f)  Lord  Raym.  25  r. 

(d)  Puff.  L.  N.  1.  4-  c.  6,  (gj  Farr.  iS.    Lord  Rayni.  2-51, 
k)  Ldiu  Raym.  251, 

D  d   2  III,   I   PRO- 
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III.  I  proceed  now  to  a  third  method,  whereby  a  title  to 
goods  and  chattels  may  be  acquired  and  loft,  viz.  by  forfeiture  ; 
as  a  puniihment  for  fome  crime  or  inifdemefnor  in  the  party 
forfeiting,  and  as  a  compenfation  for  the  offence  and  injury 
committed  againft  him  to  whom  they  are  forfeited.  Of  for- 
feitures, considered  as  the  means  whereby  real  property  might 
be  loft  and  acquired,  we  treated  in  a  former  chapter  (h).  It 
remains  therefore  in  this  place  only  to  mention,  by  what  means 
or  for  what  offences  goods  and  chattels  become  liable  to  for- 
feiture. 

In  the  variety  of  penal  laws  with  which  the  fubject  is  at  pre- 
fent  incumbered,  it  were  a  tedious  and  impracticable  talk  to 
reckon  up  the  various  forfeitures,  inflicted  by  feveral  ftatutes, 
for  particular  crimes  and  mifdemefnors :  fome  of  which  are  ma- 
la infe,  or  offences  againft  the  divine  law,  either  natural  or  re- 
vealed ;  but  by  far  the  greateft  part  are  mala  prohlbita,  or  fuch 
as  derive  their  guilt  merely  from  their  prohibition  by  the  laws 
of  the  land :  fuch  as  is  the  forfeiture  of  40  s.  per  month  by  the 
ftatute  5  EKz-  c  4.  for  exercifing  a  trade  without  having  fer- 
ved  feven  years  as  an  apprentice  thereto  ;  and  the  forfeiture 
of  10/.  by  9  Ann.  c.  23.  for  printing  an  almanac  without  a 
ftamp.  I  fliali  therefore  confine  myfelf  to  thofe  offences  only, 
by  which  all  the  goods  and  chattels  of  the  offender  are  forfeit- 
ed :  referring,  the  ftudent  for  fuch,  where  pecuniary  mulcts  of 
different  quantities  are  inflicted,  to  their  feveral  proper  heads, 
under  which  very  many  of  them  have  been  or  will  be  mention- 
ed; or  elfe  to  the  collections  of  Hawkins  and  Burn,  and  other 
laborious  compilers.  Indeed,  as  molt  of  thefe  forfeitures  be- 
long to  the  crown,  they  may  feem  as  if  they  ought  to  have 
been  referred  to  the  preceding  method  of  acquiring  pergonal 
property,  namely,  by  prerogative.  But  as,  in  the  inftance 
of  partial  forfeiture,  a  moity  often  goes  to  the  informer,  the 
poor,  or  fometimes  to  other  perfons ;  and  as  one  total  forfei- 
ture,  namely,   that  by  a  bankrupt  who  is  guilty  of  felony  by 

(k)  See  pag,  267. 
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concealing  his  effects,  accrues  entirely  to  his  creditors,  I  have 
therefore  made  it  a  diftinct  head  of  transferring  property. 

Goods  and  chattels  then  are  totally  forfeited  by  conviction 
of  high  treafon,  or  mifprifon  of  treafon  >;  of  petit  treafon;  of  fe- 
lony in  general,  and  particularly  of  felony  de  fe  and  of  man- 
(laughter;  nay,  even  by  conviction  of  excu fable  homicide  (i) ;  by 
■outlawry  for  treafon  or  felony  ;  by  conviction  of  petit  larceny  ; 
by  flight  in  -treafon  or  felony,  even  though  the  party  be  ac- 
quitted of  the  fact ;  by  /landing  mute,  when  arraigned  of  fe- 
lony ;  by  drawing  a  weapon  on  a  judge,  or  jiriking  any  one  in 
the  prefence  of  the  king's  courts;  by  praemunire;  by  pretended 
prophecies,  upon  a  fecond  conviction  ;  by  owling  ;  by  the  refi- 
ding  abroad  of  artificers ;  and  by  challenging  to  fight  on  account 
of  money  won  at  gaming.  All  thefe  -offences,  as  will  more 
fully  appear  in  the  fourth  book  of  thefe  commentaries,  induce 
a  total  forfeiture  of  goods  and  chattels. 

And  this  forfeiture  commences  from  the  time  of  corwiclion, 
cot  the  time  of  committing  the  fact,  as  in  forfeitures  of  real 
property.  For  chattels  are  of  fo  vague  and  fluctuating  a  na- 
ture, that  to  affect  them,  by  any  relation  back,  would  be  at- 
tended with  more  inconvenience  than  in  the  cafe  of  landed  e- 
ftates  :  and  part,  if  not  the  whole  of  them,  muft  be  expended 
in  maintaining  the  delinquent,  between  the  time  of  committing 
the  fact  and  his  conviction.  Yet  a  fraudulent  conveyance  of 
them,  to  defeat  the  intereft  of  the  crown,  is  made  void  by  {fa- 
tute  13  Eliz.  c.  5. 

<i)  Co.  Litt.  391.     2  laft.  316.     3  Inft.  320. 
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Chapter  the   twenty   eighth, 
Of  TITLE  by  CUSTOM. 


FOURTH  method  of  acquiring  property  in  things  per- 
fonal,  or  chattels^  is  by  cujlom:  whereby  a  right  vefts  in 
fome  particular  perfons,  either  by  the  local  ufage  of  fome  par- 
ticular place,  or  by  the  almofl:  general  and  univerfal  ufage  of 
the  kingdom.  It  were  endlefs,  mould  I  attempt  to  enume- 
rate all  the  feveral  kinds  of  fpecial  cuiloms,  which  may  entitle 
a  man  to  a  chattle  intereilin  different  parts  of  the  kingdom  :  I 
ihail  therefore  content  my  fell  with  making  fome  obfervations 
on  three  forts  of  cuftomary  interefts,  which  obtain  pretty  ge- 
nerally throughout  moil  parts  of  the  nation,  and  are  therefore 
of  more  univerfal  concern;  viz..  herioti,  mortuaries,  and  heir- 
looms. 

i.  Hjeriots,  which  were  (lightly  touched  upon  in  a 
former  chapter  (a),  are  uiually  divided  into  two.  forts,  heriot- 
fervicSj  and  her'iot^afrom.  The  former  are  inch  as  are  due 
upon  a  fpecial  refe.rvation  in  a  grant  or  leafe  of  lands,  and 
therefore  amount  to  little  more  than  a  mere  rent  (b)  :  the 
latter  arife  upon  no  fpecial  referyation  whatfoever,  but  de- 
pend merely  upon  immemorial  ufage  and  cuftom  (c).  Ot 
thefe  therefore  we  are  here  principally  to  fpeak :  and  they  are 
defined  to  be  a  cuftomary  tribute  of  goods  and  chattels,  payr 
able  to  the  lord  of  Hie  fee  on  the  deceafe  of  the  owner  of  the 
land. 

(a)  pag-  97.  (Ijj  2  Sand.  166.  (c)  Co.  Cojjyli.  §.  24. 
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The  fir  ft  eftabliihment,  if  not  iiitroduelion  of  compulfory  he- 
riots into  England,  was  by  the  Danes  :  and  we  iind  in  the  laws 
£>f  king  Canute  (d)  the  kvcnil  bcregeates  or  heriots  fpecified, 
which  were  then  exacted  bv  the  king  on  the  death  of  divers  of 
his  fubjects,  according  to  their  refpeclive  dignities;  from  the 
higher!  eork  down  to  the  moii:  inferior  thegne  or  landholder. 
Theie,  for  the  moii  part,  confided  in  arms,  horfes,  and  habili- 
ments of  war ;  which  the  word  klelf,  according  to  fir  Henry 
Speknan  (e),  fignifies.  Thefe  were  delivered  up  to  the 
fovereign  on  the  death  of  the  vafal,  who  could  no  longer  life 
them,  to  be  put  into  other  hands  tor  the  fervice  and  deience  of 
"the  country.  And  upon  the  plan  of  this  Daniih  eftabliihment 
did  William  the  conqueror  faihion  his  law  of  reliefs,  as  was  for- 
merly obferved  (f )  ;  when  he  afcertained  the  precife  relief  to 
be  taken  of  every  tenant  in  chivalry,  and  contrary  to  the  feo- 
dal  cuftom  and  the  ufage  of  his  own  duchy  of  Normandy,  re- 
quired amis  and  implements  of  war  to  be  paid  inftead  of  mo- 

The  Danifli  cGmpuIuve  heriots,  being  thus  tranfmitted  into 
reliefs,  underwent  the  fame  fever al  viciflitudes  as  the  feodal  te- 
nures, and  in  focage  eftates  dp  frequently  remain  to  this  day,  in 
the  ihape  of  a  double  rent  payable  at  the  death  of  the  tenant .: 
the  heriotswhich  now  continue  among  us,  and  preferve  that  name, 
feemxng  rather  to  be  of  Saxon  parentage,  and  at  firft  tohavebeeu 
merely  difcretionary  (h) .  Thefe  are  now  for  themoft  part  confi- 
ned to  copyhold  tenures,  and  are  due  by  cuftom  only,  which  is  the 
life  of  all  eftates  by  copy ;  and  perhaps  are  the  only  inftance  where 
cuftom  has  favoured  the  lord.  Foe  this  payment  was  originally  a 
voluntary  donation,  Gr  gratuitous  legacy  of  the  tenant;  perhaps 
in  acknowledgment  of  his  having  been  railed  a  degree  above 
villenage,  when  all  his  goods  and  chattels  we're  quite  at  the 
mercy  of  the  lord  :  and  cuitom,  which  has  on  the  one  hand  con- 

P3)  c  6q.  jgj   LL_  Cull  Conqu.  c  2  2,  21,  2.1. 

(e)  ot  lends,  c  18.  (llj  Lambard.  Feramb.ofKejat.492. 

(i J  pag.  65. 
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firmed  the  tenant's  intereft  in  exclufion  of  the  lord's  will, 
bar  on  the  other  hand  eftabliihed  this  difcretional  piece  of  gra- 
titude into  a  permanent  duty.  An  heriot  may  alfo  appertain 
to  freeland,  that  is  held  by  fervice  and  fuit  of  court ;  in  which 
cafe  it  is  mod  commonly  a  copyhold  enfranchised,  whereupon 
the  heriot  is  ftill  due  by  cuftom.  Braclon  (i)  fpeaks  of  heriots 
as  frequently  due  on  the  death  of  both  fpecies  of  tenants  :  "  eft 
"  quidem  alia^raeftatio  quae  nermnatur  heriettum  ;  uhi  tenens,  lu 
£i  her  ml  fervus,  in  morte  fua  dominumfuum,  de  quo  tenuerit ,  re- 
«  fpicit  de  meliori  averio  fua,  vel  defecundo  meliori,  fecundum  dU 
"  v.erfam  locorum  confuetudinem."  And  this,  he  adds,  "  magis 
"  fit  de  gratia  quani  de  jure  ;"  in  which  Fleta  (k)  and  Britton 
(1)  agree  :  thereby  plainly  intimating  the  original  of  this  cuf- 
tom to  have  been  merely  voluntary,  as  a  legacy  from  the  te- 
nant ;  though  now  the  immemorial  ufage  has  eftablifhed  it  as 
of  right  in  the  lord. 

This  heriot  is  fometimes  the  beft  live  be  a  ft,  or  averzuvn, 
which  the  tenant  dies  porlerTed  of,  (which  is  particularly  de- 
nominated the  villein's  relief  in  the  twenty  ninth  law  of  king 
William  the  conqueror)  fometimes  the  beft  inanimate  good, 
under  which  a  jewel  or  piece  of  plate  may  be  included  :  but 
it  is  always  a  perfonal  chattel,  which,  immediately  on  the  death 
of  the  tenant  who  was  the  owner  of  it,  being  afcertained  by 
the  option  of  the  lord  (m),  becomes  vefted  in  him  as  his  pro- 
perty ;  and  is  no  charge  upon  the  lands,  but  merely  on  the 
goods  and  chattels.  The  tenant  muft  be  the  owner  of  it,  elfe 
it  cannot  be  due  ;  and  therefore  on  the  death  of  a  feme- covert 
no  heriot  can  be  taken ;  for  ihe  can  have  no  ownerfhip  in 
things  perfonal  (n).  In  feme  places  there  is  a  cuftom ary  com- 
poiltion  in  money,  as  ten  or  twenty  millings  in  lieu  of  a  heriot, 
by  which  the  lord  and  tenant  are  both  bound,  if  it  be  an  indis- 
putably antient  cuftom  :  but  a  new  compofition  of  this  fort  will 
not  bind  the  reprefentatives  of  either  party  ;  for  that  amounts 
to  the  creation  of  a  new  cuftom,  which  is  now  impomble  (o). 

(i)  l.  I.e.  ^6-  §.  9.  (m)  Hob.  60. 

(k)  /.  3.  c.  *i8.  (n)  KeUw.  84.  4  Leon.  239. 

(!,•  c.  69.  (o)  Co.  Copyh.  §.31. 

2.  MOR- 
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2.  Mortuaries  are  a  fort  of  ecclefiaitical  heriots,  being 
a  cuftomary  gift  claimed  by  and  due  to  the  minifter  in  very 
many  parifties  on  the  death  of  his  pariihioners.  They  feem 
originally  to  have  been,  like  lay  heriots,  only  a  voluntary 
bequeft  to  the  church  ;  being  intended,  as  Lyndewode  in- 
forms us,  from  a  conftitution  of  archbifhop  Langham,  as  a 
kind  of  expiation  and  amends  to  the  clergy  for  the  perfonal 
tithes,  and  other  ecclefiaftical  duties,  which  the  laity  in  their 
life-time  might  have  neglected  or  forgotten  to  pay.  For  this 
purpofe,  after  (p)  the  lord's  heriot  or  bed  good  was  taken 
out,  the  fecond  bell  chattel  was  referved  to  the  church  as  a 
mortuary  :  (<  fi  decedens  phira  habuerit  ammalia,  opinio  cm 
£i  de  jure  fuerit  delitum  refervato,  ecclefae  fuae  fine  dolo,  fraii- 
C{  de,feu  contradi'ione  qualibet,  pro  recompenfationefubtraclionis 
f  decimarum  perfonaliumf  necnon  et  oblaiionum,  fee undum  melius 
[?'  animal  refervetur,  pofi  obitum,  pro  falute  animae  fuae  (q)." 
And  therefore  in  the  laws  of  king  Canute  (r)  this  mortuary  is 
called  foul-fcot  (paplr-ceazj  or  fymbolum  animae.  And,  in  pur- 
fuance  of  the  fame  principle,  by  the  laws  of  Venice,  where 
no  perfonal  tithes  have  been  paid  during  the  life  of  the  par- 
ty, they  are  paid  at  his  death  out  of  his  merchandize,  jewels, 
and  other  moveables  (s).  So  alfo,  by  a  fimilar  policy,  in 
France,  every  man  that  died  without  bequeathing  a  part  of 
his  eftate  to  the  church,  which  was  called  dying  without  con- 
feffon,  was  formerly  deprived  of  chriftian  burial  :  or,  if  he 
died  inteftate,  the  relations  of  the  deceafed,  jointly  with  the 
bifhop,  named  proper  arbitrators  to  determine  what  he  ought 
to  have  given  to  the  church,  in  cafe  he  had  made  a  will.  But 
the  parliament,   in  1409,  redreffed  this  grievance  (t). 

It  was  antiently  ufual  in  this  kingdom  to  bring  the  mortu- 
ary to  church  along  with  the  corps  when  it  came  to  be  bu- 
ried ;   and  thence  (u)  it  is  fometimes  called  a  corfe-prefent :    a 

(p)  Co.  Litt.  185.  (s)  Panormitan.  ad  Decretal  I  3.  t.  2Q.  c  32. 

(q)  Provinc  I  I.  tit.  3.     (t)  Sp.  L.  b.  28.  c.  41- 

(r)  c  13.  (u)  Selden.  hift.  of  tithes,  c.  10. 

term 
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term.,  which  befpeaks  it  to  have  been  once  a  voluntary  dona- 
tion. However,  in  Br  acton's  time,  fo  early  as  Henry  III,  we 
find  it  rivetted  into  an  eftablifhed  cuftom :  infomuch  that  the 
bequefts  of  heriots  and  mortuaries  were  held  to  be  neceflary 
ingredients  in  every  teftament  of  chattels.  il  Imprhms  auicm 
ii  debet  quHibei,  qui  teft amentum  fee erit }  dominum  fuum  de  meliori 
il  re  quam  hahuerit  recogmfcere  ;  et poftea  ecclejam  de  alia  me- 
ii  liori :"  the  lord  mufl  have  the  bell  good  left  him  as  an  he- 
riot  ;  and  the  church  the  fecond  beft  as  a  mortuary.  But  yet 
this  cuftom  was  different  in  different  places  :  ii  in  quibufdam 
< '  locis  habet  ecclefa  melius  animal  de  confuetudine ;  in  quibuf. 
<c  dam fecundum,  vel  iertium  melius ;  et  in  quibufdam  nihil:  et 
u  idea  confideranda  eft  confuetudo  loci  (w)."  This  cuftom  ftiil 
varies  in  different  places,  not  only  as  to  the  mortuary  to  be 
paid,  but  the  perfon  to  whom  it  is  payable.  In  Wales,  a 
mortuary  or  corfe-prefent  was  due  upon  the  death  of  every 
clergyman  to  the  bifhop  of  the  diocefe  ;  till  aboliihed,  upon  a 
recompenfe  given  to  the  bifhop,  by  the  ftatute  12  Ann.  ft.  2. 
c.  6.  And  in  the  archdeaconry  of  Chefler  a  cuftom  alfo  pre- 
vailed, that  the  bifhop,  who  is  alfo  archdeacon,  mould  have 
at  the  death  of  every  clergyman  dying  therein,  his  beft  horfe 
or  mare,  bridle,  laddie,  and  fours,  his  beft  gown  or  cloak, 
hat,  upper  garment  under  his  gown,  and  tippet,  and  alfo  his 
beft  fignet  or  ring  (x).  But  by  ftatute  28  Geo.  II.  c.  6.  this 
mortuary  is  directed  to  ceafe,  and  die  aft  has  fettled  upon  the 
bifhop  an  equivalent  in  its  room.  The  king's  claim  to  many 
goods  on  the  death  of  all  prelates  in  England,  feems  to  be  of 
the  fame  nature ;  though  fir  Edward  Coke  (y)  apprehends, 
that  this  is  a  duty  due  irbon  death,  and  not  a  mortuary :  a  diftinc- 
tion  which  feems  to  be  without  a  difference.  For  not  only  the 
ting's  eccleiiaitieal  character,  as  fup.reme  ordinary,  but  alfo  the 
fpeciesof  the  goods  claimed,  which  bear  fonear  a  reiemblance 
to  thofe  in  the  archdeaconry  of  Chefter,  which  was  an  acknow- 
ledged mortuary,  puts  the  matter  out  of  difpute.  The  king,  ac- 
cording to  the  record  vouched  by  fir  Edward  Coke,  is  entitled 
5:0  fix  thing? ;  the  biihop's  beft  horfe  or  palfrey,  with  his  furhi- 

fiar)  jBraclon.  /.  2.  c.  26.  Flet.  /.  2.  c.  57.    (x)  Cro.  Car.  237.    (y)  2  Inft.  49*- 
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tare  :  his  cloak,  or  gown,  and  tippet :  his  crjp,  and  cover  : 
his  bafon,  and  ewer  :  his  gold  ring  :  and,  tartly,  his  mida 
canwrty  his  mew  or  kennel  of  hounds ;  as  was  mentioned  in  the 
preceding  chapter  (z). 

This  variety  of  cuftoms  with  regard  to  mortuaries,  giving 
frequently  a  handle  to  exactions  on  the  one  fide,  and  frauds  or 
expeniive  litigations  on  the  other  ;  it  was  thought  proper  by 
ftatute  21  Kenry  VIII.  c.  6.  to  reduce  them  to  fome  kind  of 
certainty.  For  this  purpofe  it  is  enacted,  that  all  mortuaries, 
or  corfe-prefents  to  parfcns  of  any  pariih,  ihali  be  taken  in  the 
following  manner  ;  unlefs  where  by  cuftom  lefs  or  none  at  all 
is  due  :  viz.  for  every  perfqn  who  does  not  leave  goods  to  the 
value  of  ten  marks,  nothing:  for  every  perfon  who  leaves 
goods  to  the  value  0/  ten  marks,  and  under  thirty  pounds, 
3s.  i\d.  if  above  thirty  pounds,  and  under  forty  pounds, 
6  s.  8  d.  if  above  forty  pounds,  of  what  value  foever  they 
maybe,  10  s.  and  no  more.  And  no  mortuary  ihall  through* 
out  the  kingdom  be  paid  for  the  death  of  any  feme-covert ; 
nor  any  child  ;  nor  for  any  one  of  full  age,  that  is  not  a  houfe- 
keeper  ;  nor  for  any  wayfaring  man ;  but  fuch  wayfaring 
man's  mortuary  mail  be  paid  in  the  pariih  to  which  he  be- 
longs. And  upon  this  flatute  ftancls  the  law  of  mortuaries 
to  this  day. 

3.  Heir-lqoms  are  fuch  goods  and  perfonal  chattels,  as 
contrary  to  the  nature  of  chattels,  lhall  go  by  fpecial  cuftom 
to  the  heir  along  with  the" inheritance,  and  not  tu  the  execu- 
tor of  the  laft  proprietor.  The  termination,  loom,  is  of  Saxon 
original ;  in  which  language  it  fignifies  a  limb  or  member 
(a) ;  [o  that  an  heir-loom  is  nothing  elfe  but  a  limb  or  mem- 
ber of  the  inheritance.  They  are  generally  fuch  things  as 
cannot  be  taken  away  without  damaging-  or  difmemberin<r 
the  freehold  ;  otherwile  the"  general  rule  is  that  no  chattel 
inter  eft  whatfoever  ihall  go  to  the  heir,  notwithdanding  it  be 
exprefsly  limited  to  a  man  and  his  heirs,  but  mall  veft  in  the 
executor  (b).  But  deer  in  a  real  authorised  park,  nines  in 
a  pond,   doves  in   a  dove-houfe,    6c.   though  in  themfelves 

(2)  Pa5-  413-  (a)  Spelm.  Ghf.  277.  (b)  Co.  Litt.  3S8. 
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perfonal  chattels,  yet  they  are  fo  annexed  to  and  fo  necef- 
fary  to  the  well-being  of  the  inheritance,  that  they  fhall  ac- 
company the  land  wherever  it  veils,  by  either  defcent  or  pur- 
chafe  (c).  For  this  reafon  alfo  I  apprehend  it  is,  that  the  an- 
tient  jewels  of  the  crown  are  held  to  be  heir-looms  (d)  :  for 
they  are  neceflary  to  maintain  the  {fate,  and  fupport  the  dig- 
nity, of  the  fovereign  for  the  time  being.  Charters  likewife, 
and  deeds,  court-rolls,'  and  other  evidences  of  the  land,  toge- 
ther with  the  cheft  in  which  they  are  contained,  ihall  pafs  to- 
gether with  the  land  to  the  heir,  in  the  nature  of  heir-looms, 
and  mall  not  go  to  the  executor  (e).  By  fpecial  cuftom  alfo, 
in  feme  places,  carriages,  utenlils,  and  other  houfehold  imple- 
ments may  be  heir-looms  (f)  ;  but  fuch  cuftom  mud  be  ftricr- 
ly  proved.  On  the  other  hand,  by  aimed  general  cuftom, 
whatever  is  ftrongly  affixed  to  the  freehold  or  inheritance,  and 
cannot  be  fevered  from  thence  without  violence  or  damage, 
fi  quod  ab  ae dibits  non  facile  revellitur  (g),"  is  become  a  member 
of  the  inheritance,  and  fhall  thereupon  pafs  to  the  heir  ;  as 
marble  chimney-pieces,  pumps,  old  fixed  or  dormant  tables, 
benches,  and  the  like  (h).  A  very  fimilar  notion  to  which  pre- 
vails in  the  duchy  of  Brabant ;  where  they  rank  certain  things 
moveable  among  thofe  of  the  immoveable  kind,  calling  them, 
by  a  very  peculiar  appellation,  praedia  volantia,  or  volatile  e- 
ilates  :  fuch  as  beds,  tables,  and  other  heavy  implements  of  fur- 
niture, which  (as  an  author  of  their  own  obferves)  "  digniia- 
il  inn  Ifiam  naaa  flint,  id  viliis ,  fylvis,  et  aedibus,  aliifque  prae- 
<l  dm,  compar.entur  ;  qmd  folidiora  mobilia  ipjis  aedibus  ex  deftU 
11  nathne  patrisfamilius  cohaerere  videantur,  et  pro  parte  ipfarwn 
£<  aedium  aejlhnentur  (i)." 

Other  perfonal  chattels  there  are,  which  alfo  defcend 
to  the  heir  in  the  nature  of  heir-looms,  as  a  monument  or 
tomb-fione  in  a  church,   or  the   coat-armour   of  his  anceflor 

(c)  Co.  Litt.  8.  fe)  Spelm.  Gh(f.  277. 

(d)  Thid  18.  fh)  12  Mod.  52?-                      _     ;  • 

(e)  Ero.  Ahr.  trt  chatteles.  18.  (i)  Stockmans  de  jure  devolutions, 

(f)  Co.  Litt.  18.  185.  c  3-  §.  16. 
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there  hung  up,  with  the  pennons  and  other  enfigns  of  honor, 
fuited  to  his  degree.  In  this  cafe,  albeit  the  freehold  of  the 
church  is  in  the  parfon,  and  thefe  are  annexed  to  that  free- 
hold, yet  cannot  the  parfon  or  any  other  take  them  away  or 
deface  them,-  but  is  liable  to  an  action  from  the  heir  (k). 
Pews  in  the  church  are  fomewhat  of  the  fame  nature,  which 
may  defcend  by  cuftom  immemorial  (without  any  ecclefiaflica! 
concurrence)  from  the  anceitor  to  the  heir  (1).  But  though 
the  heir  has  a  property  in  the  monuments  and  efcutcheons  of 
his  anceftors,  yet  he  has  none  in  their  bodies  or  afhes;  nor 
can  he  bring  any  civil  action  againft  fuch  as  indecently  at  leaft, 
if  not  impioufly,  violate  and  diirurb  their  remains,  when  dead 
and  buried.  The  parfon  indeed,  who  has  the  freehold  of  the 
foil,  may  bring  an  action  of  trefpafs  againft  fuch  as  dig  and 
difturb  it :  and,  if  any  one  in  taking  up  a  dead  body  fteals  the 
fhrowd  or  other  apparel,  it  will  be  felony  (m)  ;  for  the  pro- 
perty thereof  remains  in  the  executor,  or  whoever  was  at  the 
charge  of  the  funeral. 

But  to  return  to  heir-looms  :  thefe,  though  they  be  mere 
chatties,  yet  cannot  be  devifed  away  from  the  heir  by  will ; 
but  fuch  a  devife  is  void  (u),  even  by  a  tenant  in  fee-fimple. 
For,  though  the  owner  might  during  his  life  have  fold  or  dif- 
pofed  of  them,  as  he  might  of  the  timber  of  the  eftate,  ilnce 
as  the  inheritance  was  his  own,  he  might  mangle  or  difmem- 
ber  it  as  he  pleafed ;  yet,  they  being  at  his  death  infrantly  veil- 
ed in  the  heir,  the  devifee  (which  is  fubfequent,  and  not  to 
take  effect  till  after  his  death)  mall  be  poftponed  to  the  culiorn^ 
whereby  they  have  already  defcended. 

(k)  12  B.ep.  105.  Co.  Litt.  18.  (m)  3  In&.  1 to.    12  Rep.  113. 

(IV  Jlaft.  202.     12  Rep.  105.  J  Hal.  P.  C.  5>5- 

•    (n)  Co.  Litt.  185. 
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Chapter    the    Twenty-ninth. 

OfTITLE   by   5UCCCE3SION,    MAR- 
RIAGE,   and   JUDGMENT, 


IN  the  prefent  chapter  we  (hall  take  into  confederation  tares 
other  fpecies  of  title  to  goods  and  chattels. 

V.  The  fifth  method  therefore  of  gaining  a  property  in 
chattels,  either  perfonal  or  real,  is  by  (ucceffion  :  which  is,  in 
ftrictnefs  of  law,  only  applicable  to  corporations  aggregate  of 
many,  as  dean  and  chapter,  mayor  and  commonalty,  mafter 
and  fellows,  and  the  like  ;  in  which  one  fet  of  men  may,  by 
fucceeding  another  fet,  acquire  a  property  in  all  the  goods, 
moveables,  and  other  chattels  of  the  corporation.  The 
true  reafon  whereof  is,  becaufe  in  judgment  of  law  a  cor- 
poration never  dies  ;  and  therefore  the  predeceiTors,  who 
lived  a  century  ago,  and  their  fucceiTors  now  in  being,  are 
one  and  the  fame  body  corporate  (a).  Which  identity  is  a 
property  fo  inherent  in  the  nature  of  a  body  politic,  that 
even  when  it  is  meant  to  p-ive  any  thing  to  be  taken  in  fuc- 
cefiion  by  fuch  a  body,  that  iuccelhon  need  not  be  exprened  ; 
but  the  law  will  of  itfelf  imply  it.  So  that  a  gift  to  fucb  a 
corporation,  either  of  lands  or  of  chattels,  without  naming 
their  fucceiTors,  vefts  an  abiblute  property  in  thean  fo  long . 
as  the  corporation  fubfiils  (b).     And  thus  a  leafe  for  years, 

(4)  4  Rep.  65,*  (b)  3ro-  Abk  t.  rftaUs.  90.  Cro.  Eliz.  464- 
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an  obligation,  a  jewel,  a  fleck  of  iheep,  or  other  chattel  inte- 
reft,  will  veil  in  the  fucceiTors,  by  fuceeihon,  as  well  as  in  the 
identical  members,  to  whom  it  was  originally  given. 

But,  with  regard  to  fole  corporations,  a  considerable  dif- 
tinction  mud  be  made.  For  if  fuch  fole  corporation  be  the 
repreientative  of  a  number  of  perfons  ;  as  the  mailer  of  an 
hofpital,  who  is  a  corporation  for  the  benefit  of  the  poor  bre- 
thren ;  an  abbot,  or  prior,  by  the  old  law  before  the  reforma- 
tion, who  reprefented  the  whole  convent;  or  the  dean  of  fome 
antient  cathedrals,  who  Hands  in  the  place  of,  and  reprefents 
in  his  corporate  capacity,  the  chapter  ;  fuch  fole  corporations, 
as  theie  have  in  this  refpect  the  dame  powers  as  corporations 
aggregate  have,  to  take  perfonal  property  or  chattels  in  fuc- 
eeihon. And  therefore  a  bond  to  fuch  a  mafter,  abbot  or 
clean,  and  his  fucceiTors,  is  good  in  law  ;  and  the  fucceiTor 
{hall  have  the  advantage  of  it,  for  the  benefit  of  the  aggregate 
fbciety,  of  which  he  is  in  law  the  repreientative  (c).  Where- 
as in  the  cafe  of  fole  corporations,  which  reprefent  no  others 
but  themfelves,  as  biihops,  parfons,  and  the  like,  no  chattel 
mtereft  can  regularly  go  in  fucceifion  :  and  therefore,  if  a 
leafe  for  years  be  made  to  the  biihop  of  Oxford  and  his  fuccef- 
fors,  in  fuch  cafe  his  executors  or  adminiftrators,  and  not  his 
fucceiTors,  mall  have  it  (d).  For  the  word  fucceffbrs,  when 
applied  to  a  perfon  in  his  politic  capacity,  is  equivalent  to  the 
word  heirs  in  his  natural  :  and  as  fuch  a  leafe  for  years,  if 
made  to  John  and  his  heirs,  would  not  veft-  in  his  heirs,  but 
his  executors  ;  fo,  if  it  be  made  to  John  bifhop  of  Oxford  and 
his  fucceiTors,  who  are  the  heirs  of  his  body  politic,  it  (hall 
frill  veft  in  his  executors  and  not  in  fuch  his  fucceiTors. 
The  reafon  of  this  is  obvious  :  for,  befides  that  the  law 
looks  .upon  goods  and  chattels  as  of  too  lovy  and  periih- 
able  a  nature  to  be  limited  either  to  heirs,  or  fuch  fucceiTors 
as  are  equivalent  to  heirs ;  it  would  alio  follow,  that  if  any 
fuch  chattel  intereit  (granted  to  a  fole  corporation  and  his 
fucceiTors)  were  allowed  to  defcend  to  fuch  fucceiFor,  the 
property  thereof  muft  be  in  abeyance  from  the  death  of  the 

(c'J  Dyer.  48.    Cro.  EHz.  464,  (d)  Co-  Litt  4& 
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prefent  owner  until  the  fucceilbr  be  appointed  :  and  this  is 
contrary  to  the  nature  of  a  chattel  intereft,  which  can  never 
be  in  abeyance  or  without  an  owner  (e) ;  but  a  man's  right 
therein,  when  once  fufpended,  is  gone  for  ever.  This  is  not 
the  cafe  in  corporations  aggregate,  where  the  right  is  never 
in  fufpenfe  ;  nor  in  the  other  fole  corporations  before-mention- 
ed, who  are  rather  to  be  confidered  as  heads  of  an  aggregate 
body,  than  fubfifting  merely  in  their  own  right :  the  chattel 
intereft  therefore,  in  fuch  a  cafe,  is  really  and  fubflantially 
vefted  in  the  hofpital,  convent,  chapter,  or  other  aggregate 
body,  though  the  head  is  the  vifible  perfon  in  whofe  name 
every  act  is  carried  on,  and  in  whom  every  intereft  is  there- 
fore faid  (in  point  of  form)  to  veil.  But  the  general  rule, 
with  regard  to  corporations  merely  fole,  is  this,  that  no  chat- 
tel can  go  or  be  acquired  by  right  of  fuccefhon  (f). 

Yet  to  this  rule  there  are  two  exceptions.  One  in  the  cafe 
of  the  king,  in  whom  a  chattel  may  veil  by  a  grant  of  it  for- 
merly made  to  a  preceding  king  and  his  fucceffors  (g).  Th& 
other  exception  is,  where,  by  a  particular  cuftom,  fome  parti- 
cular corporations  fole  have  acquired  a  power  of  taking  parti- 
cular chattel  interefls  in  fuccefhon.  And  this  cuftom,  being  a- 
gainft  the  general  tenor  of  the  common  law,  mud  be  ftrictly 
interpreted,  and  not  extended  to  any  other  chattel  interefts 
than  fuch  immemorial  ufage  will  (Irictly  warrant,  Thus  the 
chamberlain  of  London,  who  is  a  corporation  fole,  may  by  the 
cuftom  of  London  take  bonds  and  recognizances  to  himfelf  and 
his  fuccefTors,  for  the  benefit  of  the  orphan's  fund  (h)  :  but  it 
will  not  follow  from  thence,  that  he  has  a  capacity  to  take  a 
lenfe  for  years  to  himfelf  and  his  fucceilbr  s  ^or  the  fame  pur- 
pofe  ;  for  the  cuftom  extends  not  to  that:  nor  that  he  may  take 
a  bond  to  himfelf  and  his  fucceiTors,  for  any  ether  purpofe  than 
the  benefit  of  the  orphan's  fund ;  for  that  alio  is  not 
warranted  by  the  cuftom.  Wherefore,  upon  the  whole, 
we  may  clofe  this  head  with  laying  down  this  general  rule  *f 
that  fuch  right   of  fucceihon   to   chattels   is  univerfaliy   in- 

(e)  Brownl.  132.  (g)  Co.  Litt.  90. 

(f)  Co.  Litt.  46.  (h)  4  Rep.  65.  Cro.  EH*.  682. 
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herent  by  the  commcn  law  in  all  aggregate  corporations," 
in  the  king,  and  in  luch  {ingle  corporation  as  reprefent  a 
number  of  perfons  ;  and  may,  by  fpecial  cuitom,  belong  to 
certain  other  fole  corporations  for  ibm'e  particular  purpoies  % 
although  generally,  in  fole  corporations  no  fucfa  right  can 
exifl. 

VI.  A  sixth  method  of  acquiring  property  in  goods  and 
chattels  is  by  marriage;  whereby  thole  chattels,  which  be- 
longed formerly  to  the  wife,  are  by  act  of  law  vetted  in  the 
hulband,  with  the  fame  degree  of  property  and  with  the  fame 
powers,  as  the  wife,  when  fole,  had  over  them. 

This  depends  entirely  on  the  notion  of  an  unity  of  perfon 
between  the  huihahd  and  wife  ;  it  being  held  that  they  are  one 
perfon  in  law  (i),  lb  that  the  very  being  and  exiftence  of  the 
woman  is  fufpended  during  the  coverture,  or  entirely  merged 
and  incorporated  in  that  of  the  hulband.  And  hence  it  fol- 
lows, that  whatever  perfonal  property  belonged  to  the  wife, 
before  marriage,  is  by  marriage  abfolutely  verted  in  the  h'uk 
band.  In  a  real  efiate  he  only  gains  a  title  to  the  rents  and 
profits  during  coverture  :  for  that,  depending  upon  feodal  prin- 
ciples, remains  entire  to  the  wife  after  the  death  of  her  hufl 
band,  or  to  her  heirs,  if  ihe  dies  before  him  ;  unlcfs,  by  the 
birth  of  a  child,  he  becomes  tenant  for  life  by  the  courtefyi 
But,  in  chattel  interefts,  the  fole  and  abfolute  property  veils  hi 
the  hulband,  to  be  difpoled  of  at  his  pleafure,  if  he  chafes  to 
take  ppiTefliOri  of  them  :  for  unlefs  he  reduces  them  to  poiTef- 
lion,  by  exercifmg  fame  acl  of  ownerfinp  upon  them,  no  pro- 
perty vefts  in  him,  but  they  ihall  remain  to  the  wife,  or  to  her 
reprefentatives,  after  the  coverture  is  determined. 

There  is  therefore^  very  confiderable  diiference  in  the 
acquiiltion  of  this  ipecies  of  property  by  the  huiband,  ac- 
cording to  the  iubject-matter  •  viz.  whether  it  be  a  chattel 

(i)  See  Book  L  c,  i£,  ■    . 
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real,  or  a  chattel  pergonal ;  and,-  of  chattels  perfonal,  whe- 
ther it  be  in:  pzjjefjwn,  or  in  aSiion  only.  A  chattel  real  veils  in 
the  hufband,  not  abfolutely,  but  pub  niodo.  As,  in  cafe  of  a 
leafe  for  years  ;  the  hufband  flaall  receive  all  the  rents  and  pro- 
fits of  it,  and  may,  if  he  pleafes,  fell,  furrender,  or  difpofe  of 
it  during  the  coverture  (k)  :  if  it  be  outlawed  or  attainted,  it 
ihall  be  forfeited  to  the  king  (1)  :  it  is  liable  to  execution  for  his 
debts  (in)  :  and,  if  he  furvives  his  wife,  it  is  to  all  intents  and 
purpofes  his  own  (n).  Yet  if  he  has  made  no  difpofition  there- 
of in  his  life-time,  and  dies-  before  his  wife,  lie  cannot  difpofe 
of  it  by  will  (o)  :  for,  the  hulband  having  made  no  alteration 
in  the  property  during  his  life,  it  never  was  transferred  from 
the  wife  ;  but  after  his  death  me  ihall  remain  in  her  antient 
poftefiion,  and  it  ihall  not  go  to'  his  executors.  So  it  is  alfo  of 
chattels  perfonal  (or  chofes)  in  aahn  ;  as  debts  upon  bond, 
contracts,  and  the  like  :  thefe  the  huiband  may  have  if  he  plea- 
ies ;  that  is,  if  he  reduces  them  into  poiTeilion  by  receiving  or 
recovering  them  at  law.  And,  upon  fuch  receipt  or  recovery 
they  are  abfolutely  and  entirely  his  own  ;  and  mall  go  to 
his  executors  or  adminihxators,  or  as  he  ihall  bequeath 
them  by  will,  and  ihall  not  reveft  in  the  wife.  But,  if  he 
dies  before  he  has  recovered  or  reduced  them  into  poiTef* 
fion,  fo  that  at  his  death  they  hull  continue  chofes  in  ac- 
tion, they  ihall  furvive  to  the  wife  ;  for  the  hufband  never 
exerted  the  power  he  had  of  obtaining  an  exclufive  pro- 
perty in  them  (p).  And  fo,  if  an  eirray  comes  into  the 
wife's  franchife,  and  the  hufband  feizes  it,  it  is  abfolutely 
his  property  :  but  if  he  dies  without  feizing  it,  his  execu- 
tors are  not  now  at  liberty  to  feize  it,  but  the  wife  or 
her  heirs  (q)  ;  for  the  hufband  never  exerted  the  right  he  had, 
which  right  determined  with  the  coverture.  Thus  in  both 
thefe  fpecies  of  property  the  law  is  the  fame,  in  cafe  the  wife 
furvives  the  huiband  ;  but,  in  cafe  the  hufband  furvives  the 
wife,  the  law  is  very   different  with  refpeel:  to  chattels  real 

(k)    Co.  Tht.  4&  (r>)  Popli.  5.    Co.  Litt.  351. 

(1)  Plov.'d.  263.  (p)  Co.  Litt.  35r. 

(m)  Co.  Litt:  3>r.  fa  Lhn. 
(n)  Ibid.  330. 

and 
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and  chafes  in  aclion :  for  he  fhall  have  the  chattel  real  by  fur- 
vivorfhip,  but  not  the  chafe  in  aclion  (r)  ;  except  in  the  cafe 
of  arrears  cf  rent,  due  to  the  wife  before  her  coverture^ 
which  in  cafe  of  her  death  are-given  to  the  hufband  by  ftatute 
32  Henry  VIII.  c<  37.  And  the  reafoa  for  the  general  law 
is  this  :  that  the  hufband  is  in  abfolute  pofTefuon  of  the  chat- 
tel real  during  the  coverture,  by  a  kind  of  joint-tenancy  with 
his  wife  :  whereof  the  law  will  not  wreft  it  out  of  his  hands, 
and  give  it  to  her  representatives! :  though  in  cafe  he  had  died 
firftj  it  would  have  furvived  to  the  wife,  unlefs  he  thought 
proper  in  his  life-time  to  alter  the  poiTeflion.  But  a  chafe  in 
aclion  mall  not  furvive  to  him,  becaufe  he  never  was  in  poffef* 
fion  of  it  at  all,  during  the  coverture,  and  the  only  method  he 
had  to  gain  poiTeilion  of  it,  was  by  fuing  in  his  wife's  right : 
but  as,  after  her  death,  he  cannot  (as  hufband)  bring  an  action 
in  her  right,  becaufe  they  are  no  longer  one  and  the  fame  per* 
fon  in  law,  therefore  he  can  never  (as  fuch)  recover  the  pof~ 
ieflion.  But  he  ftill  will  be  intitled  to  be  her  administrator  ; 
and  may,  in  that  capacity,  recover  fuch  things  in  aclion  as  be- 
came due  to  her  before  or  during  the  coverture. 

Thus,  and  upon  thefe  reafens,  frands  the  law  between  huf- 
band and  wife,  with  regard  to  chattels  refl/,  and  chafes  in  ac- 
tion; but,  as  to  chattels  perfonal  (or  chafes)  in  paffeff.on^  which 
the  wife  hath  in  her  own  right,  as  ready  money,  jewels,  houfe- 
hold  goods,  and  the  like,  the  hufband  hath  therein  an  imme- 
diate and  abfolute  property,  devolved  to  him  by  the  marriage  > 
not  only  potentially  but  in  fad:,  which  never  can  again  reveft 
in  the  wife  or  her  representative  (s). 

And,  as  the  hufband  may  thus,  .generally,  acquire  a  pro- 
perty in  all  the  perfonal  fubftance  .  of  the  wife,  fo  in  one  par- 
ticular instance  the  wife  may  acquire  a  property  in  ibme  of 
her  hufband's  goods  ;  which  mall  remain  to  her  after  his 
death,  and  mall   not    go  to  his  executors.     Thefe  are  called 

(r)  3  Mad.  i36.  (»)    Co.  Litt.  351. 
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her  paraphernalia ;  which  is  a  term  borrowed  from  the  civil 
law  (t),  and  is  derived  from  the  Greek  language,  fignifying 
fomething  over  and  above  her  dower.  Our  law  ufes  ittofig- 
nify  the  apparel  and  ornaments  of  the  wife,  fuitable  to  her 
rank  and  degree  ;  which  ihe  becomes  entitled  to  at  the  death 
of  her  hufband  over  and  above  her  jointure  or  dower,  and 
preferably  to  all  other  reprefentatives  (u)  ;  and  the  jewels  of 
apeerefs,  ufually  worn  by  her,  have  been  held  to  be  parapher- 
nalia (w).  Neither  can  the  hufband  devife  by  his  will  fuch 
ornaments  and  jewels  of  his  wife  ;  though  during  his  life  per- 
haps he  hath  the  power  (if  unkindly  inclined  to  exert  it)  to 
fell  them  or  give  them  away  (x).  But  if  Ihe  continues  in  the 
ufe  of  them  till  his  death,  fhe  ihall  afterwards  retain  them  a- 
gainit  his  executors  and  adminiftrators,  and  all  other  perfons> 
except  creditors,  where  there  is  a  deficiency  of  aiTets  (y).  And 
her  neceflary  apparel  is  protected  even  againft  the  claim  of 
creditors  (z). 

VII.  A  Judgment,  in  confequence  of  fome  fuit  or  action 
in  a  court  of  juftice,  is  frequently  the  means  of  verting  the 
right  and  property  of  chattel  interefts  in  the  prevailing  par- 
ty. And  here  we  mud  be  careful  to  diflinguifh  between  prc*- 
perty,  the  right  of  which  is  before  vefted  in  the  party, 
and  of  which  only  pojjqfion  is  recovered  by  fuit  or  action  ;' 
and  property,  to  which  a  man  before  had  no  determinate  ti- 
tle or  certain  claim,  but  he  gains  as  well  the  right  as  the  pof- 
feffion  by  the  proceis  and  judgment  of  the  law.  Of  the  for- 
mer fort  are  all  debts  and  chofes  in  aclion  ;  as  if  a  man  gives 
bond  for  20I.  or  agrees  to  buy  a  horfe  at  a  flated  fum,  or 
takes  up  goods  of  a  tradeiman  upon  an  implied  contract  to 
pay  as  much  as  they  are  reafonably  worth  :  in  all  theie 
cafes  the  right  accrues  to  the  creditor,  and  is  compleatly 
veiled  in  him  at  the  time  of  the  bond  being  fealed,  and  the 
contract  or   agreement  made  ;  and  the   law  only  gives  him 

ft)  Ff  23.  3.  9.  §.  3.  v.  Lord  Londonderry.  24N0V.  1746. 

(u)   Cro.  Car.  343-      *  Roll.  Abr.      Cane 
*>ir.   2  Leon.  166.  (v)   1  P.  Wins.  730. 

{•%-v)  Moor.  213.  (2)  Nov.  ibid 

(xj  Noy/s  Mix.  c.  49- —Grannie* 

a  remedy 


Ch.  29.  of  Things,  437 

a  remedy  to  recover  the  poneflion  of  that  right,  "which  already- 
ill  juftice  belongs  to  him.  But  there  is  alio  a  fpecies  of  pro- 
perty to  which  a  man  has  not  any  claim  or  title  whatsoever,  till 
after  fuit  commenced  and  judgment  obtained  in  a  court  of  law : 
where  the  right  and  the  remedy  do  not  follow  each  other,  as 
in  common  cafes,  but  accrue  at  one  and  the  fame  time  ;  and 
where,  before  judgment  had,  no  man  can  fay  that  he  has  any 
abfolute  property,  either  in  pofleilion  or  in  action.  Of  thjs 
nature  are, 

1.  Such  penalties  as  are  given  by  particular  ftatutes,  to  be 
recovered  on  an  action  popular;  or  in  other  words,  to  be  reco- 
vered by  him  or  them  that  will  fue  for  the  fame.'  Such  as  the 
penalty  of  500/.  which  thofe  perfons  are  by  feveral  acts  of 
parliament  made  liable  to  forfeit,  that  being  in  particular 
offices  or  Situations  in  life,  neglect  to  take  the  oaths  to  the 
government ;  which  penalty  is  given  to  him  or  them  that 
will  fue  for  the  fame.  Now  here  it  is  clear  that  no  particu- 
lar perfon,  A  or  B,  has  any  right,  claim,  or  demand,  in  or 
Upon  this  penal  fum,  till  after  action  brought  (a)  ;  for  he 
that  brings  his  action  and  can  bona  fide  obtain  judgment  firlt, 
will  undoubtedly  fecure  a  title  to  it,  in  exclufion  of  every  bo- 
dy elfe.  He  obtains  an  inchoate  imperfect  degree  of  pro- 
perty by  commencing  his  fiit ;  but  it  is  not  confummated 
till  judgment,  for  if  any  collulion  appears,  he  lofes  the  pri? 
ority  he  had  gained  (b).  But  otherwife  the  right  {o  at- 
taches in  the  firft  informer,  that  the  king  (who  before  action 
brought  may  grant  a  pardon  which  mall  be  a  bar  to  all  the 
world)  cannot  after  fuit  commenced  remit  any  thing  but  his 
own  part  of  the  penalty  (c).  For  by  commencing  the  fjit 
the  informer  has  made  the  popular  action  his  own  private  ac- 
tion, and  it  is  not  in  the  power  of  the  crown,  or  of  any  thing 
but  parliament,  to  reieafe  the  informer's  interelt.  This 
therefore  is  one  inftance,   where  a  fuit  and  judgment  at  law 

(a)  2  Lev.  141.  Stra.  1169.  Combe         (b)  Stat.  4  Hen.  VII.  c  20. 
?,  Pitt.  3.  R.  T.   3  Geo.  III.  (c)  Cro.  EUz.  138.  it  Rep.  65, 
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are  not  only  the  means  of  recovering,  but  alfo  of  acquiring, 
property.  And  what  is  faid  of  this  one  penalty  is  equally 
true  of  all  others,  that  are  given  thus  at  large  to  a  common 
informer,  or  to  any  perfon  that  will  fue  for  the  fame.  They 
are  placed  as  it  were  in  a  ftate  of  nature,  acceflible  by  all  the 
king's  fubje&s,  but  the  acquired  right  of  none  of  them  :  open 
therefore  to  the  firft  occupant,  who  declares  his  intention  to  .. 
pofTefs  them  by  bringing  his  a£tion  ;  and  who  carries  that  in- 
tention into  execution,  by  obtaining  judgment  to  recover 
them. 

2,  Another  fpecies  of  property,  that  is  acquired  and  loft 
by  fuit  and  judgment  at  law,  is  that  of  damages  given  to  a  man 
by  a  jury,  as  a  compensation  and  Satisfaction  for  fome  injury 
fuitained  ;  as  fpr  a  battery,  for  imprisonment,  for  (lander,  or 
for  trefpafs.  Here  the  plaintiff  has  no  certain  demand  till  af- 
ter verdict ;  but,  when  the  jury  has  affeffed  his  damages,  and 
judgment  is  given  thereupon,  whether  they  amount  to  twenty 
pounds  or  twenty  millings,  he  inftantly  acquires,  and  the  de- 
fendant lofes  at  the  fame  time,  a  right  to  that  Specific  Sum.  It 
is  true,  that  this  is  not  an  acquifition  fo  perfectly  original  as  in 
the  former  instance  :  for  here  the  injured  party  has  unque- 
stionably a  vague  and  indeterminate  right  to  fome  damages  or 
other,  the  inftant  he  receives  the  injury ;  and  the  verdict  of 
the  jurors,  and  judgment  of  the  court  thereupon,  do  not  in 
this  cafe  fo  properly  veil  a  new  title  in  him,  as  fix  and  afcer- 
tain  the  old  one  ;  they  clo  not  give,  but  define,  the  right, 
But  however,  though  Strictly  Speaking  the  primary  right  to  a 
Satisfaction  for  injuries  is  given  by  the  law  of  nature,  and  the. 
fuit  is  only  the  means  of  ascertaining  and  recovering  that  Satis- 
faction;  yet,  as  the  legal  proceedings  are  the  only  vilibte 
means  of  this  acquifition  of  property,  we  may  fairly  enough 
rank  Rich  damages,  or  Satisfaction  affefled,  under  the  head  of 
property  acquired  by  fuit  and  judgment  at  law. 

3„  HiTKEH 
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3  Hithf.r  alfo  may  be  referred,  upon  the  fame  principle, 
all  title  to  cods  and  expences  of  fait ;  which  are  often  arbi- 
trary, and  reft  entirely  in  the  determination  of  the  court,  up- 
on weighing  all  circumftances,  both  as  to  the  quantum,  and  al- 
io (in  the  courts  of  equity  efpecially,  and  upon  motions  in  the 
courts  of  Jaws  whether  there  ihs.ll  be  any  cods  at  all.  Theie 
rods  therefore,  when  given  by  the  court  to  either  party,  may 
m  looked  upon  as  an  acquifition  made  by  the  judgment  of  law, 
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Chapter  the   thirtieth, 

Of     TITLE,     by-    GIFT,     GRANT, 

and     CONTRAC  T. 


\  "K  ~E  are  now  to  proceed,  according  to  the  order  marked 
*  •  out,  to  the  dii'cuilion  of  two  of  the  remaining  methods 
pf  acquiring  a  title  to  property  in  things  perfonal,  which  are 
much  connected  together,  and  anfwer  in  fome  meafure  to  the 
conveyances  of  real  eftates  ;  being  thofe  by  gift,  or  grant, 
and  by  coniraffl :  whereof  the  former  veils  a  property  in  pop? 
feffion,   the  latter  a  property  in  aciion. 

VIII.  Gifts  then,  or  grants,  which  are  the  eighth  method 
of  transferring  perfonal  property,  are  thus  to  be  diftinguiihed 
from  each  other,  that  gifts  are  always  gratuitous,  grants  are 
upon  fome  confederation  or  equivalent :  and  they  may  be  divi- 
ded, with  regard  to  their  fuhjed-matter,  into  gifts  or  grants 
of  chattels  real,  and  gifts  or  grants  of  chattels  perfonal.  Un- 
der the  head  of  gifts  Gr  grants  of  chattels  real  may  be  included 
all  leafes  for  years  of  land,  alignments,  and  furrenders  of  thpfe 
leafes  ;  and  all  the  other  methods  of  conveying  an  eflate  lefs 
than  freehold,  which  were  confldered  in  the  twentieth  chap- 
ter of  the  prefent  book,  and  therefore  need  not  be  here  again 
repeated  ;  though  thefe  very  feldom  carry  the  outward  ap- 
pearance of  a  gift,  however  freely  bellowed  ;  being  ufually 
exprefTed  to  be  made  in  consideration  of  blood,  or  natural  af- 
fection, or  of  five  or  ten  {hillings  nominally  paid  to  the  grantor; 
and,  in  cafe  of  leafes,  always  referving  a  rent,  though  it  be 
but  a  pepper-corn  :  any  of  which  confide  rations  will,  in  the 
eye  of  the  law,  convert  the  gift,  if  executed,  into  a  grant ;  if 
siot -executed,  into  a  contract. 

Grants 
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Grants  or  gifts,  of  chattels  perfonal,  are  the  aft  of  tranf- 
-ferring  the  right  and  the  poffeilion  of  them;  whereby  one 
man  renounces,  and  another  man  immediately  acquires,  all 
title  and  intereft  therein:  which  may  be  done  either  in  wri- 
ting, or  by  word  of  mouth  (a)  attefted  by  fufficient  evidence, 
of  which  the  delivery  of  poffeflion  is  the  ftrongeft  and  mod  ef- 
fential.  But  this  conveyance,  when  merely  voluntary,  is  fome- 
what  fufpicious  :  and  is  ufualiy  conftrued  to  be  fraudulent,  if 
creditors  or  others  become  fufFerers  thereby.  And  particular- 
ly, by  ftatute  3  Hen.  VII.  c.  4.  all  deeds  of  gift  of  goods, 
made  in  truft  to  the  ufe  of  the  donor,  mall  be  void  ;  becaufa 
otherwife  perfons  might  be  tempted  to  commit  treafon  or  fe- 
lony, without  danger  of  forfeiture  ;  and  the  creditors  of  the 
donor  might  alfo  be  defrauded  of  their  rights.  And  by  ftatute 
13  Eliz.  c.  5.  every  grant  or  gift  of  chattels,  as  well, as  lands, 
wTith  intent  to  defraud  creditors  or  others  (b),  {hall  be  void  as 
againft  fuch  perfons  to  whom  fuch  fraud  would  be  prejudicial ; 
but,  as  againft  the  grantor  himfelf,  mail  ftand  good  and  effec 
tual :  and  all  perfons  partakers  in,  or  privy  to,  fuch  fraudu- 
lent grants,  ihall  forfeit  the  whole  value  of  the  goods,  one 
moiety  to  the  king,  and  another  moiety  to  the  party  grieved  * 
and  alfo  on  conviction  mall  fuller  imprifonment  for  half  a  year. 

A  true  and  proper  gift  or  grant  is  always  accompanied 
with  delivery  of  poffeflion,  and  takes  effect  immediately  ;  as 
if  A  gives  to  B  100/.  or  a  flock  of  iheep,  and  puts  him  in 
poffeilion  of  them  directly,  it  is  then  a  gift  executed  in  the 
donee  ;  and  it  is  not  in  the  donor's  power  to  retract  it ; 
though  he  did  it  without  any  confideration  or  recompence 
(c)  :  unlefs  it  be  prejudicial  to  creditors  ;  or  the  donor  were 
under  any  legal  incapacity,  as  infancy,  coverture,  durefs, 
or  the  like  ;  or  if  he  were  drawn  in,  circumvented,  or  im- 
pofed  upon,  by  falfe  pretences,  ebriety,  or^furprife.  But 
if  the  gift  does  not  take  effeft,  by  delivery  of  immediate 
poffeffion,  it  is   then  not  properly  a  gift,  but  a  contract ; 

(a)  Perk.  §.  57.  (c)  Jenk.  109. 

(ty  See  3  Rep.  8ft 
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-and  this  a  man  Cannot  be  compelled  to  perform,  but  upon 
good  and  fthlicient  consideration ;  as  we  ihall  fee  under  our 
next  di virion. 

IX.  A  contract,  which  ufually  conveys  an  interefl  mere, 
ly  in  aAion,  is  thus  defined  :  "  an  agreement,  upon  fufficient 
!"  confederation,  to  do  or  not  to  do  a  particular  thing."  From 
which  definition  there  arife  three  points  to  be  contemplated  in 
all  contracts  ;  i .'  The  agreement :  2.  The  confederation?  and 
3.  The  thing  to  be  done  or  omitted,  or  the  different  fpecies  of 
contracts, 

First  then  it  is  an  agreement,  a  mutual  bargain  or  convex 
tjop;  and  therefore  there  mud  at  leaft  be  two  contracting  par- 
ties, of  fufficient  ability  to  make  a  contract :  as  where  A  con- 
tracts with  B  to  pay  him  an  100/.  and  thereby  transfers  a  pro- 
perty in  fuch  fum  to  B.  Which  property  is  however  not  in  pof- 
ieffion,  but  in  action  merely,  and  recoverable  by  fuit  at  law; 
wherefore  it  could  not  be  transferred  to  another  perfon  by  the 
ftrict  rules  of  the  antient  common  law  :  for  no  chofe  in  action 
could  be  afhgned  or  granted  over  (d),  becaufe  it  was  thought 
to  be  a  great  encouragement  to  litigioufnefs,  if  a  man  were  al- 
lowed to  make  over  to  a  ftranger  his  right  of  going  to  law. 
But  this  nicety  is  now  difregarded  :  though,  in  compliance 
with  the  antient  principle,  the  form  of  aifigning  a  chofe  in,  ac- 
tion is  in  the  nature  of  a  declaration  of  truft,  and  an  agree, 
merit  to  permit  the  aflignee  to  make  ufe  of  the  name  of  the 
affignor,  in  order  to  recover  the  poiTeffion.  And  therefore, 
when  in  common  acceptation  a  debt  or  bond  is  faid  to  be  af7 
firmed  over,  it  rnuft  ftill  be  fued  in  the  original  creditor's 
name  ;  the  perfon  to  whom  it  is  transferred  being  rather  ax| 
attorney  than  an  aflignee.  But  the  king  is  an  exception  to 
this  general  rule ;  for  he  might  always  either  grant  or  receive 
a  choje'm  action  by  alignment  (e)  :  and  our  courts  of  equity, 
considering  that  in  a  commercial  country  almoft  all  perfona^ 
property  mud  neceilarily  lie  in  contract,  will  protect  the  af- 
iignment  of  a  chofe  in  action,  as  much  as  the- law  will  that  of 
a  chofe  in  poiTefiion  (f). 

(c!)  Co.  Litt.  2T4-  in  i&htt.  r  &  4. 

(§}'  Dyer,  30.  Ero.  Abr.  tit,  chofe         (f)  3  P.  Wins.  159. 

This 
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This  contract  or  agreement  maybe  either  exprefs  or  im- 
plied. Exprefs  contrads  are  where  the  terms  of  the^aoree- 
ment  are  openly  uttered  and  avowed  at  the  time  of  the  ma- 
king, as  to  deliver  an  ox,  or  ten  load  of  timber,  or  to  pay  a 
ftated  price  for  certain  goods.  Implied  are  fuch  as  reafon  and 
juitice  dictate,  and  which  therefore  the  law  prefumes  that  e- 
very  man  undertakes  to  perform.  As,  if  I  employ  a  per  ion  to, 
do  any  buiinefs  for  me,  or  perform  any  work;  the  law  implies 
that  1  undertook,  or  contracted,  to  pay  him  as  much  as  his 
labour  deferves.  If  I  take  up  wares  from  a  tradefman.  with- 
out any  agreement  of  price,  the  law  concludes  that  J  contracted 
to  pay  their  real  value.  And  there  is  alfo  one  fpecies  of  impli- 
ed contracts,  which  runs  through  and  is  annexed  to  all  other 
contracts,  conditions,  and  covenants;  viz.  that  if  I  fail  in  my 
part  of  the  agreement,  I  ihall  pay  the  other  party  fuch  dama- 
ges as  he  has  fuftained  by  fuch  my  neglect  or  refufal.  In 
Short,  almpft  all  the  rights  of  perfonal  property  (when  not  in 
actual  pofTeffion)  do  in  great  meafure  depend  upon  contracts 
of  one  kind  or  other,  or  at  lead  might  be  reduced  under  fome 
of  them  :  which  indeed  is  the  method  taken  by  the  civil  law  ; 
it  having  referred  the  greateft  part  of  the  duties  and  rights, 
which  it  treats  of,  to  the  head  of  obligations  ex  contrdti  u,  and 
quafi  ex  contractu  (g). 

A  contract  may  alfo  be  either  executed,  as  if  A  agrees 
to  change  horfes  with  B,  and  they  do  it  immediately  5  in 
which  cafe  the  pofTeffion  and  the  right  are  transferred  together : 
or  it  may  be  executory,  as  if  they  agree  to  change  next  week  ; 
here  the  right  only  vefts,  and  their  reciprocal  property  in 
each  other?s  korfe  is  not  in  pofTeffion  but  in  action  ;  for  a  con- 
tract executed  (which  differs  nothing  from  a  grant)  conveys  a 
chofe  in  pojjejfion  ;  a  contract  executory  conveys  only  a  chofe  in 
action. 

Having  thus  fhewn  the  general  nature  of  a   contract,  we- 
ts v 

are,  fecondly,  to  proceed  to  the  confederation  upon   which  it  is 
founded  ;  or  the  reafon  which  moves  the  party  contracting  to 

enter 
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enter  into  the  contract.  "  It  is  an  agreement  upon  fufficient 
'-'  confideration,"  The  civilians  hold,  that  in  all  contracts, 
either  exprefs  or  implied,  there  rnuft  be  fomething  given  in 
exchange,  fomething  that  is  mutual  or  reciprocal  (h).  this 
thing,  which  is  the  price  or  motive  of  the  contract,  we  call 
the  confideration  :  and  it  mult  be  a  thing  lawful  in  itfelf,  or 
elfe  the  contract  is  void.  A  good  confideration,  we  have  be- 
fore feen  (i),  is  that  of  blood  or  natural  affection  between  near 
relations ;  the  Satisfaction  accruing  from  which  the  law  efteems 
an  equivalent  for  whatever  benefit  may  move  from  one  rela- 
tion to  another  (j).  This  confideration  may  fometimes  how- 
ever be  fet  afide,  and  the  contract  become  void,  when  it  tends 
in  its  confequences  to  defraud  creditors  or  other  third  perfons 
of  their  juit  rights.  But  a  contract  for  any  valuable  confidera- 
tion, as  for  marriage,  for  money,  for  work  done,  or  for  other 
reciprocal  contracts,  can  never  be  impeached  at  law  ;  and,  if  it 
be  of  a  fufficient  adequate  value,  is  never  fet  aiide  in  equity  ; 
for  the  perfon  contracted  with  has  then  given  an  equivalent  in 
recompence,  and  is  therefore  as  much  an  owner,  or  a  credi- 
tor,   as  any  other  perfcn. 

These  valuable  considerations  are  divided  by  the  civili- 
ans (k)  into  four  fpecies.  i.  Do,  ut  des :  as  when  I  give  mo- 
ney or  goods,  on  a  contract  that  I  mall  be  repaid  money  or 
goods  for  them  again.  Of  this  kind  are  all  loans  of  money 
upon  bond,  or  promife  of  repayment  ;  and  all  fales  of  goods, 
in  which  there  is  either  an  exprefs  contract  to  pay  fo  much 
for  them,  or  elfe  the  law  implies  a  contract  to  pay  fo  much, 
as  they  are  worth.  2.  The  fecond  fpecies,  is  facio,  ut  facias.- 
as  when  I  agree  with  a  man  to  do  his  work  for  him,  if  he  will 
do  mine  for  me  ;  or  if  two  perfons  agree  to  marry  together ; 
or  to  do  any  other  pofitive  acts  on  both  tides.  Or,  it  may 
be  to  forbear  on  one  fide  in  confideration  of  fomething  done 
oil  the  other  ;  as,  that  in  confideration  A,  the  tenant,  will 
repair  his  houfe,  B,  the  landlord,  will  not  fue  him  for  wafte. 
Or,  it  may  be  for  mutual  forbearance  on  both  fides  ;  as,  that 

(Ti)  In  omnibus  contratfibies,  five  nominatis,  (i)  page  297. 
five  hwomhtatis,  permutatio  continttur.  Gra-  ( ])  3  Rep.  83. 
viii.  /.  2.  §.  12.  (k)  Ff.  19.5.5- 

ill 
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m  confideration  that  A  will  not  trade  to  Liibori,  B  will  not 
trade  to  Marfeilles :  fo  as  to  avoid  interfering  with  each  o- 
ther.  3.  The  third  fpecies  of  confide  rations  is,  facto,  utdes.- 
when  a  man  agrees  to  perform  any  thing  for  a  price,  either 
fpeciflcally  mentioned,  or  left  to  the  determination  of  the  law 
to  fet  a  value  on  it.  As  when  a  fervant  hires  himfelf  to  his 
matter,  for  certain  wages  or  an  agreed  fum  of  money  :  here 
the  fervant  contracts  to  do  his  mailer's  fervice  in  order  to  earn; 
that  fpecific  fum.  Other  wife,  if  he  be  hired  generally  ;  for 
then  he  is  under  an  implied  contract  to  perform  this  fervice 
for  what  it  ihall  be  reafonably  worth.  4.  The  fourth  fpecies 
is,  do,  ut  facias :  which  is  the  direct  counterpart  of  the  o- 
ther.  As  when  I  agree  with  a  fervant  to  give  him  fuch 
wages  upon  his  performing  fuch  work :  which,  we  fee,  is 
nothing  eife  but  the  lad  fpecies  inverted  ;  for  fervus  facit,  id 
herusdtt,    and  her  us  dat,   ut  fervus  facial. 

A  consideration  of  fome  fort  or  other  is  fo  absolutely 
necefTary  to  the  forming  of  a  contract,  that  a  nudum  pae* 
turn  or  agreement  to  do  or  pay  any  thing  on  one  fide,  with- 
out any  compenfation  on  the  other,  is  totally  void  in  law  ; 
and  a  man  cannot  be  compelled  to  perform  it  (I).  As  if  one 
man  promifes  to  give  another  100 1.  here  there  is  nothing 
contracted  for  or  given  on  thcone  fide,  and  therefore  there 
is  nothing  binding  on  the  other.  And,  however  a  man  may 
or  may  not  be  bound  to  perform  it,  in  honour  or  confci- 
ence,  which  the  municipal  laws  do  not  take  upon  them  to 
decide;  certainly  thofe  municipal  laws  will  not  compel  the 
execution  of  what  he  had  no  vifible  inducement  to  eno-ao-e 
for :  and  therefore  our  law  has  adopted  (in)  the  maxim  of  the 
civil  law  (n),  that  ex  nudo  -paclo  non  oritur  a£lh.  But 'any 
degree  of  reciprocity  will  prevent  the  pact  from  beino-  nude  : 
nay,  even  if  the  thing  be  founded  on  a  prior  moral  obliga- 
tion, (as  a  promife  to  pay  a  juft  debt,  though  barred  by  the 
ftatute  of  limitations)  it  is  no  longer  nudum  paclum.  And  as 
this  rule  was  principally  eftablimed,  to  avoid  the  inconveni- 
ence that  would  arife  from  fetting  up  mere  verbal  promifes, 

(1)  Dr.  &  St.  d.  2.  c.  24.  ■  I29. 

(m)  Bro.  Abr.  tit.  dette.  79.    Saik.         (n)  Col  2.  3.  10.  &  5.  14.  1. 

for 


446  The  Rights  Book  IT. 

for  which  no  jrctod  reafon  could  be  alhVned  (oV  it  therefore 
does  not  hold  in  fome  cafes,  where  fuch  promife  is  authenti- 
cally proved  by  written  documents.  For  if  a  man  enters  into  a 
voluntary  bond,  or  gives  a  pr ©miliary  note,  he  ihall  not  be  al- 
lowed to  aver  the  want  of  a  confideration  in-order  to  evade  the 
payment;  for  every  bond  from  the  folemnity  of  the  inftru- 
ment  (p),  and  every  note  from  the  fubfcription  of  the  draw- 
er  (q),  carries  with  it  an  internal  evidence  of  a  good  confide- 
ration. Courts  of  juftice  will  therefore  fupport  the«i  both,  as 
againft  the  contractor  himfelf ;  but  not  to  the  prejudice  of  cre- 
ditors, or  Grangers  to  the  contract. 

We  are  next  to  confider,  thirdly,  the  thing  agreed  to  be  done 
or  omitted.  i(  A  contract  is  an  agreement,  upon  fufhcient 
*'  confideration,  to  do  or  not  to  do  a  particular  thing."  The 
Hi  oft  ufual  contracts,  whereby  the  right  of  chattels  perfonal 
may  be  acquired  in  the  laws  of  England,  are  1.  That  of  fate 
or  exchange.  1.  That  of  bailment.  3.  That  of  hiring  and 
borrowing.     4.  That  of  debt. 

1.  Sale,  or  exchange  is  a  trsnfmutatlon  of  property  from 
one  man  to  another,  in  confideration  of  fome  recompence  in 
value  :  for  there  is  no  fate  without  a  recompence  ;  there 
muft  be  quid  pro  quo  (7).  If  it  be  a  commutation  of  goods  for 
goods,  it  is  more  properly  an  exchange  ;  but  if  it  be  a  trans- 
ferring of  goods  for  money,  it  is  called  Tifak:  which  is  a  me- 
thod of  exchange  introduced  for  the  convenience  of  man- 
kind, by  eftabliming  an  univerfal  medium,  which  may  be 
exchanged  for  all  forts  of  other  property  ;  whereas  if  goods 
were  only  to  be  exchanged  for  goods,  by  way  of  barter,  it 
Would  be  difficult  to  aojuft  the  refpective  values,  and  the 
carriage  would  be  intolerably  cumberfome.  All  civilized  na- 
tions adopted  therefore  very  early  the  ufe  of  money  :  for  we 
find  Abraham  giving  "  four  hundred  ihekels  of  (liver,  cur- 
"  rent  money  with  the  merchant/'  for  the  field  of  Mach- 
pelah   (s)  ;    though    the  practice  of   exchanges   ftill   fuhfifts 

.  (o)  Plow<3.  308,  309.  (r)  Noys  Max.  c.  42» 

(p)  Hardr-  200.     j  Ch.  Rep.  157.  (s)  Gen.  c  23.  v.  16. 

(a)  Lord  Rayrcv  763. 

among 
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among  feveral  of  the  favage  nations.  But  with  regard  to  the 
law  of  fales  and  exchanges,  there  is  no  difference.-  I  fhall 
therefore  treat  of  them  both  under  the  denomination  of  faks 
only;  and  (hall  confider  their  force  and  effect,  in  the  firft  place 
where  the  vendor  hath  in  himfelf,  and  fecondly  where  he  bath 
not,  the  property  of  the  thing  fold. 

Where  the  vendor  hath  in  himfelf  the  property  of  the 
goods  fold,  he  hath  the  liberty  of  difpofmg  of  them  to  whom- 
ever he  pleafes,  at  any  time,  and  in  any  manner  :  unlefs 
judgment  has  been  obtained  agahift  him  for  a  debt  or  dama- 
ges, and  the  writ  of  execution  is  actually  delivered  to  the 
iheriff.  For  then,  by  the  ftatute  of  frauds  (s),  the  fide  mail 
be  looked  upon  as  fraudulent,  and  the  property  of  the  goods 
ihall  be  bound  to  anfwer  the  debt,  from  the  time  of  deliver- 
ing the  writ.  Formerly  it  was  bound  from  the  tefte,  or  iffu- 
ing  of  the  writ  (t),  and  any  fubfequent  fale  was  fraudulent; 
but  the  law  was  thus  altered  in  favour  of  purchafors,  though 
it  (till  remains  the  fame  between  the  parties.-  and  there- 
fore, if  a  defendant  dies  after  the  awarding  and  before  the 
delivery  of  the  writ,  his  goods  are  bound  by  it  in  the  hands 
of  his  executors  (v). 

If  a  man  agrees  with  another  for  goods  at  a  certain  price, 
he  may  not  carry  them  away  before  he  hath  paid  for  them  ; 
for  it  is  no  fale  without  payment,  unlefs  the  contrary  be  ex~ 
prefsly  agreed.  And  therefore,  if  the  vendor  fays,  the  price 
of  a  bead  is  four  pounds,  and  the  vendee  fays  he  will  give 
four  pounds,  the  bargain  is  (truck  ;  and  they  neither  of  them 
are  at  liberty  to  be  off,  provided  immediate  pofTefTion  be 
tendered  by  the  other  fide.  But  if  neither  the  money  be  paid, 
nor  the  goods  delivered,  nor  tender  made,  nor  any  fubfequent 
agreement  be  entered  into,  it  is  no  contract,  and  the  own- 
er may.difpofe  of  the  goods  as  he  pleafes  (a).  But  if  any  part 
of  the  price  is  paid  down,  if  it  be  but  a  penny,  or  any  portion 
of  the  goods  delivered  by  way  of  eafnefl  (which  the  civil  law 
calls    arrha)     and    interprets    to   be     "   empiloms    venditlonis 

(s)   29  Car,  II.  c  3.  (v)  Comb.  33.   12  Mod.  5.   7  Mod  95, 

(tj  8  Rep.  171.     1  Mod.  18S.  (uj  Hob.  41.     Noy's  Max.  c  42.. 

"  con- 
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"  conira&ae  argumentum  (w)"  the  property  of  the  goods  is 
abfolutely  bound  by  it :  and  the  vendee  may  recover  the 
goods  by  action,  as  well  as  the  vendor  may  the  price  of 
them  (x).  And  fuch  regard  does  the  law  pay  to  earned  as 
an  evidence  of  a  contract,  that,  by  the  fame  ftatute  29  Car, 
IL  c.  3.  no  contract  for  the  fale  of  goods  to  the  value  of 
10/.  or  more,  mall  be  valid,  unlefs  the  buyer  actually  re- 
ceives part  of  the  goods  fold,  by  way  of  earned  on  his  part ; 
or  unlefs  he  gives  part  of  the  price  to  the  vendor  by  way 
of  earned  to  bind  the  bargain,  or  in  part  of  payment ;  or 
tinlefs  fome  note  in  writing  be  made  and  figned  by  the  party, 
or  his  agent,  who  is  to  be  charged  with  the  contract.  And, 
with  regard  to  goods  under  the  value  of  10/.  no  contract  or 
agreement  for  the  fale  of  them  mall  be  valid,  unlefs  the 
goods  are  to  be  delivered  within  one  year,  or  unlefs  the 
contract  be  made  in  writing,  and  figned  by  the  party  who 
is  to  be  charged  therewith.  Antiently,  among  all  the  nor- 
thern nations,  ihaking  of  hands  was  held  neceffary  to  bind 
the  bargain  ;  a  cuftom  which  we  (till  retain  in  many  verbal 
contracts.  A  fale  thus  made  was  called  handfale,  i(  vendhh 
u  per  mutuam  manuum  complexlonem  (y)  ;"  till  in  procefs  of 
time  the  fame  word  was  ufed  to  fignify  the  price  or  earned, 
which  was  given  immediately  after  the  ihaking  of  hands,  or 
indead  thereof. 

As  foon  as  the  bargain  is  {truck,  the  property  of  the  good* 
is  transferred  to  the  vendee,  and  that  of  the  price  to  the  ven- 
dor ;  but  the  vendee  cannot  take  the  goods,  until  he  renders 
the  price  agreed  on  (z).  But  if  he  tenders  the  money  to  the 
vendor,  and  he  refuies  it,  the  vendee  may  feife  the  goods,  or 
have  an  action  againft  the  vendor  for  detaining  them.  And 
by  a  regular  fale,  without  delivery,  the  property  is  {o  abfo- 
lutely vefted  in  the  vendee,  that  if  A  fells  a  horfe  to  B  for 
I  o  /.  and  B  pays  him  carneit,  or  figris  a  note  in  writing  of 
the  bargain;  and  afterwards,  before  the  delivery  of  the 
horfe  or  money  paid,  the  horfe  dies  in  the  vendor's  cuf- 
tody ;    (till   he  is  entitled   to   the   money,    becaufe  by   the 

(w)  fnft.  3.  tit.  24.  (y)  Stiernhook  dc  jure  Goth.  I.  2.  c  5* 

(X)  N  oy,  ~  Ibid.  (z)  Hob.  4 1  • 
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contract,  the  property  was  in  the  vendee  (a).  Thus  may- 
property  in  goods  be  transferred  by  fale,  where  the  vendor 
hath  fuch  property  in  himfelf. 

But  property  may  alfo  in  Tome  cafes  be  transferred  by  fale^ 
tho'  the  vendor  hath  none  at  all  in  the  goods  :  for  it  is  expedi- 
ent  that  the  buyer,  by  taking  proper  precautions,  may  at  all 
events  be  fecure  of  his  purchafe ;  otherwife  all  commerce  be- 
tween man  and  man  mull  foon  be  at  an  end.  And  therefore 
the  general  rule  of  law  is  (b) ;  that  all  fales  and  contracts  of 
any  thing  vendible,  in  fairs  or  markets  overt,  (that  is,  open) 
mall  not  only  be  good  between  the  parties,  but  alfo  be  bind- 
ing en  all  thofe  that  have  any  right  or  property  therein.  And 
for  this  purpofe,  the  mirror  informs  us  (c),  were  tolls  efra- 
blifhed  in  markets,  viz.  to  Certify  the  making  of  contracts  ;  for 
every  private  contract  was  difcountenanced  by  law.  Where- 
fore our  Saxon  anceftors  prohibited  the  fale  of  any  thing  above 
the  value  of  twenty-pence,  unlefs  in  open  market,  and  direct- 
ed every  bargain  and  fale  to  be  contracted  in  the  prefence  of 
credible  witnefles  (d).  Market  overt  in  the  country  is  only 
held  on  the  fpecial  days,  provided  for  particular  towns  by 
charter  or  prefcription :  but  in  London  every  day,  except 
Sunday,  is  market  day  (e).  The  market  place,  or  fpot  of 
ground  fet  apart  by  cuftom  for  the  fale  of  particular  goods, 
is  alfo  in  the  country  the  only  market  overt  (f )  ;  but  in 
London  every  iliop  in  which  goods  are  expofed  publicly 
to  fale,  is  market  overt,  for  fuch  things  only  as.  the  owner 
profeffes  to  trade  in  (g).  But  if  my  goods  are  ftolen  from 
me,  and  fold,  out  of  market  overt,  my  property  is  not  al- 
tered, and  I  may  take  them  wherever  I  find  them.  And 
it  is  exprefsly  provided  by  ftatute  1  Jac.  I.  c.  21.  that  the 
fale  of  any  goods  wrongfully  taken,  to  any  pawnbroker 
in  London  or  within  two  miles  thereof,  mall  not  alter  the 
property.     For  this,  being   ufually   a  clandeftine   trade,    is 


(a)  Nov.  c.  42. 

"Wilk.  80. 

(b)  2lnft.  713. 

(e)  Cro.  Jsl-c.  68. 

(c)  C.  I.  §.  3. 

(f)  Godb.  131. 

id)  LL.  Ethel  10.  12.  LL.  Eddg. 

(g)  5  Rep.  83.     12  Mod.  521. 

Vol.  II, 

F  f                                  there- 
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therefore  made  an  exception  to  the  general  rule.  And,  even 
in  market  overt,  if  the  goods  be  the  property  of  the  king, 
fuch  fale  (though  regular  in  all  other  refpects)  will  in  no  cafe 
bind  him ;  though  it  binds  infants,  feme  coverts,  ideots  or  lu- 
natics, and  men  beyond  fea  or  in  prifon  :  or  if  the  goods  be 
ftolen  from  a  common  perfon,  and  then  taken  by  the  king's 
officer  from  the  felon,  and  fold  in  open  market ;  ftill,  if  the 
owner  has  ufed  due  diligence  in  profecuting  the  thief  to  con- 
viction, he  lofes  not  his  property  in  the  goods  (h).  So  like  - 
wife,  if  the  buyer  knoweth  the  property  not  to  be  in  the  feller  ; 
or  there  be  any  other  fraud  in  the  tranfaclion  ;  if  he  knoweth 
the  feller  to  be  an  infant,  or  feme  covert,  not  ufually  tra- 
ding for  herfelf ;  if  the  fale  be  not  originally  and  wholly  made 
in  the  fair  or  market,  or  not  at  the  ufual  hours;  the  owner's 
property  is  not  bound  thereby  (i).  If  a  man  buys  his  own 
goods  in  a  fair  or  market,  the  contract  of  fale  mail  not  bind 
him  fo  as  that  he  fhall  render  the  price,  unlefs  the  property 
had  been  previously  altered  by  a  former  fale  (k).  And  not- 
withftanding  any  number  of  intervening  fales,  if  the  original 
vendor,  who  fold  without  having  the  property,  comes  again 
into  poifeflion  of  the  goods,  the  original  owner  may  take  them, 
when  found  in  his  hands  who  was  guilty  of  the  firft  breach  of 
juftice  (1).  By  which  wife  regulations  the  common  law  has 
fecured  the  right  of  the  proprietor  in  perfonal  chattels  from 
beinp-  devefted,  fo  far  as  was  confident  with  that  other  ne- 
ceiTary  policy,  that  purchafers,  hona  fide,  in  a  fair,  open, 
and  regular  manner,  ihould  not  be  afterwards  put  to  difficul- 
ties by  reafon  of  the  previous  knavery  of  the  feller. 

But  there  is  one  fpecies  of  perfonal  chattels,  in  which 
the  property  is  not  eafily  altered  by  fale,  without  the  exprefs 
confentof  the  owner,  and  thofe  are  horfes  ;  the  fale  of  which, 
even  in  fairs  or  markets  overt,  is  void  in  many  inftances, 
where  that  of  other  property  is  valid  :  becaufe  a  horfe  is 
fo  fleet  an  animal,   that  the  ftealers  of  them  may  flee  far  off 

(h)  Bacon's  ufe  of  the  law.    158.  (k)  Perk-  §•  93. 

(ij  2  Inil.  713.  7 1 4-  (i)  2  Inft.  713. 
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in  a  fhort  fpace  (m),  and  be  out  of  the  reach  of  the  moil:  in- 
duftrious  owner.  All  perfons  therefore  that  have  occafion  to 
deal  in  horfes,  and  are  therefore  liable  fometimes  to  buy  fto- 
len  ones  would  do  well  to  obferve,  that  whatever  price  they 
may  give,  or  how  long  foever  they  may  keep  pofleflion  before 
it  be  claimed,  they  gain  no  property  in  a  horfe  that  has  beea 
ftolen,  unlefs  it  be  bought  in  a  fair  or  market  overt;  nor  evea 
then,  unlefs  the  directions  be  purfued  that  are  laid  down  in 
the  ftatute  2  P.  &  M.  c.  7.  and  31  Eliz.  c.  12.  By  which  it 
is  enacted,  that  every  horfe,  fo  to  be  fold,  ihall  be  openly  ex- 
pofed,  in  the  time  of  fuch  fair  or  market,  for  one  whole  hour 
together,  between  ten  in  the  morning  and  funfet,  in  the  open 
and  public  place  ufed  for  fuch  fales,  and  not  in  any  private 
yard  or  (table :  that  the  horfe  ihall  be  brought  by  both  the 
vendor  and  vendee  to  the  toll-gatherer  or  book-keeper  of  fucli 
fair  or  market :  that  toll  be  paid,  if  any  be  due  ;  and  if  not, 
one  penny  to  the  book-keeper,  who  ihall  enter  down  the  price, 
colour,  and  marks  of  the  horfe,  with  the  names,  additions, 
and  abode  of  the  vendee  and  the  vendor;  the  latter  either  up- 
on his  own  knowledge,  or  the  teflimony  of  fome  credible  wit- 
nefs.  And,  even  if  all  thefe  points  be  fully  complied  with,  yet 
fuch  fale  ihall  not  take  away  the  property  of  the  owner,  if 
within  fix  months  after  the  horfe  is  flolen  he  puts  in  his  claim 
before  the  mayor,  or  fome  jutlice,  of  the  dirlrid;  in  which  the 
horfe  ihall  be  found;  and  within  forty  days  after  that,  proves 
fuch  his  property  by  the  oath  of  two  witneffes  before  fuch  may- 
or or  juftice  ;  and  alfo  tenders  to  the  perfon  in  pofleffion  fuch 
price  as  he  bona  fide  paid  for  him  in  market  overt.  But  in  cafe 
any  one  of  the  points  before-mentioned  be  omitted,  or  not  ob- 
ferved  in  the  fale,  fuch  fale  is  utterly  void;  and  the  owner  ihall 
not  lofe  his  property,  but  at  any  diftance  of  time  may  feize  or 
bring  an  action  for  his  horfe,  wherever  he  happens  to  find 
him.  Wherefore  fir  Edward  Coke  obferves  (n),  that,  both 
by  the  common  law  and  thefe  two  ftatutes,  the  property  of 
horfes  isfo  well  preferved,  that  if  the  owner  be  of  capacity  to 
underftand  them,  and  be  vigilant  and  induftrious  to  purfue  the 

(ra)   2  In  ft.  714.  (n)  Ibid.  719. 
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fame,  it  is  almoit.  impoflible  that  the  property  of  any  horfe, 
either  ftolen  or  not  ftolen,  ihould  be  altered  by  any  fale  in 
market  overt  by  him  that  is  malae  fidei poJJ'efibr \ 

By  the  civil  law  (o)  an  implied  warranty  was  annexed  to 
every  fale,  in  refpect  to  the  title  of  the  vendor  :  and  fo  too 
in  our  law,  a  purchafor  of  goods  and  chattels  may  have  a  fa- 
lisfaclion  from  the  feller,  if  he  fells  them  as  his  own,  and  the 
title  proves  deficient,  without  any  exprefs  warranty  for  that 
purpofe  (p).  But  with  regrad  to  the  goodnefs  of  the  wares 
fo  purchafed,  the  vendor  is  not  bound  to  anfwer;  unlefs  he 
exprefsly  warrants  them  to  be  found  and  good  (q),  or  unlefs 
he  knew  them  to-  be  otherwife,  and  hath  ufed  any  art  to  dif- 
guife  them  (r),  or  unlefs  they  turn  out  to  be  different  from 
what  he  reprefented  to  the  buyer. 

i.  Bailment,  from  the  French  bailer,  to  deliver,  is  a 
delivery  of  goods  in  trulr,  upon  a  contract  exprefied  or  im- 
plied, that  the  truft  mail  be  faithfully  executed  on  the  part 
of  the  bailee,  As  if  cloth  be  delivered,  or  (in  our  legal 
dialect)  bailed,  to  a  taylor  to  make  a  fait  of  cloaths,  he  has 
it  upon  an  implied  contract  to  render  it  again  when  made, 
and  that  in  a  workmanly  manner  (s).  If  money  or  goods 
be  delivered  to  a  common  carrier,  to  convey  from  Oxford 
to  London,  he  is  under  a  contract  in  law  to  pay,  or  car- 
ry, them  to  the  perfon  appointed  (t).  If  a  horfe  or  other 
goods,  be  delivered  to  an  inn-keeper  or  his  fervants,  he  is 
bound  to  keep  them  fafely,  and  reftore  them  when  his  gueft 
leaves  the  houfe  (u).  If  a  man  takes  in  a  horfe,  or  other 
cattle,  to  graze  and  departure  in  his  grounds,  which  the 
law  calls  agijimeni,  he  takes  them  upon  an  implied  con- 
tract to  return  them  fafe  to  the  owner  (w).  If  a  pawnbrok- 
er receives  plate  or  jewels  as  a  pledge,  or  fecurity,  for  the 
repayment  of  money  lent  thereon  at  a  day  certain,  he  has 
them  upon  an  exprefs  contract  or  condition  to  reftore  them, 
if  the  pledger  performs  his  part  by  redeeming  them  in  due 

(o)    Ff.  2T.  2.  I.  (•)  1  Vern.  26S. 

(P)  Cro.  Jac  474-  1  Roll.  Abr.  90.  (t)  I  2  Mod.  482. 

(q)  F.  N.  B.  9  1.  (u)  Cro.  Eliz.  622. 

(••)'  2  Roll.  Rep   5.  (vr)  Cro.  Car.  271. 
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time  (x)  :  for  die  due  execution  of  which  contract  man)'  ufe- 
ful  regulations  are  made  by  ftatute  30  Geo.  II.  c,  24.  And  fo 
if  a  landlord  diftreins  goods  for  rent,  or  a  parifh  officer  for  r:  . - 
es,  thefe  for  a  time  are  only  a  pledge  in  the1  hands  cf  the  dii- 
treinors,  and  they  are  bound  by  an  implied  contract  in  law  to 
reflore  them  on  payment  of  the  debt,  duty,  and  expences,  be- 
fore the  time  of  fale  ;  or  when  fold,  to  render  back  the  over- 
plus. If  a  friend  delivers  any  thing  to  his  friend  to  keep  for 
him,  the  receiver  is  bound  to  reflore  it  on  demand  :  and  it  was 
formerly  held  that  in  the  mean  time  he  was  anfwerabie  for  any 
damage  or  lofs  it  might  fuftain,  whether  by  accident  or  other- 
wife  (y)  ;  unlefs  he  exprefsly  undertook  (z)  to  keep  it  only 
with  the  fame  care  as  his  own  goods,  and  then  he  mould  not 
be  anfwerabie  for  theft  or  other  accidents.  But  now  the  law 
feems  to  be  fettled  upon  a  much  more  rational  footing  (a)  ; 
that  fuch  a  general  bailment  will  not  charge  the  bailee  with 
any  lofs  unlefs  it  happens  by  grofs  neglect,  which  is  conilrucd 
to  be  an  evidence  of  fraud  :  but,  if  the  bailee  undertakes  fpe- 
cially  to  keep  the  goods  fafely  and  fecurely,  he  is  bound  to  an- 
fwer  all  perils  and  damages  that  may  befall  them  for  want  oi 
the  fame  care  with  which  a  prudent  man  would  keep  his 
own  (b). 

In  all  thefe  inftances  there   is  a  fpecial  qualified   property 

transferred  from  the  bailor  to  the    bailee,    tog-ether   with   the 

'  to 

poffeffion.  It  is  not  abfolute  property  in  the  bailee,  be- 
cause of  his  contract  for  reflitution  ;  arid  the  bailor  hath  no- 
thing left  in  him  but  the  right  to  a  chofe  in  action,  ground  I 
upon  fnch  contract,  the  pone  ill  on  being  delivered  to  the  bai- 
lee. And,  on  account  of  this  qualified  property  of  the  bailee, 
he  may,  (as  well  as  the  bailor)  maintain  an  action  again'! 
fuch  as  injure  or  take  away  thefe  chattels.  The  taylor,  the 
carrier,  the  innkeeper,  the  agifting  farmer,    the  pawnbroker, 

(x(  Cro.  Jr.c/245.     Yelv.  17S.  bound  to  reftitntion,   in  cafe  of  ao 

(y)  Co.  Litt.  89.  cident  by  fire  or  thefts  provide* 

(7.)  4  Rep.  84.  own  goods,  perifhed  in  thefame  nian- 

(a;  Lord  Raym.  <P9-  12  Mod.  48?.  ner  :  "jura  cnim  neftra,  fays  Stierr.- 

(b)  By  the  laws  of  Sweden,  the  "hook,  do  lurri  p  raejumuni^fx  Una  no  n 

depofitary  or  bailee  of  goods  is  not  " p urcuat.*'  (Dc  jure  Sue  0  >•  /.  2.  c  5  ) 
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the  diftreinor,  and  the  general  bailee,  may  all  of  them  vindi- 
cate in  their  own  right,  this  their  poffeflbry  intereft,  againft 
any  ftranger  or  third  perfon  (c).  For,  as  fuch  bailee  is  re- 
fponfible  to  the  bailor,  if  the  goods  are  loft  or  damaged  by  his 
wilful  default  or  grofs  negligence,  or  if  he  do  not  deliver  up 
the  chattels  on  lawful  demand,  it  is  therefore  reafonable  that 
he  mould  have  a  right  to  recover  either  the  fpeciiic  goods,  or 
elfe  a  fatisfaction  in  damages,  againft  all  other  perfons,  who 
may  have  purloined  or  injured  them  ;  that  he  may  always  be 
ready  to  anfwer  the  call  of  the  bailor. 

3.  Hiring  and  borrowing  are  alfo contracts  by  which  a  qua- 
lified property  may  be  transferred  to  the  hirer  or  borrower  : 
in  which  there  is  only  this  difference,  that  hiring  is  always  for 
a  price,  a  ftipend,  or  additional  recompence  ;  borrowing  is 
merely  gratuitous.  But  the  law  in  both  cafes  is  the  fame. 
They  are  both  contracts,  whereby  the  polTefTion  and  a  tranfient 
property  is  transferred  for  a  particular  time  or  ufe,  on  condi- 
tion and  agreement  to  reftore  the  goods  fo  hired  or  borrowed, 
as  foon  as  the  time  is  expired  or  ufe  performed  ;  together  with 
the  price  or  ftipend  (in  cafe  of  hiring)  either  exprefsly  agreed 
on  by  the  parties,  or  left  to  be  implied  by  law  according  to  the 
value  of  the  fervice.  By  this  mutual  contract,  the  hirer  or 
borrower  gains  a  temporary  property  in  the  thing  hired,  ac- 
companied with  an  implied  condition  to  ufe  it  with  moderation 
and  not  abufe  it ;  and  the  owner  or  lender  retains  a  reverfion- 
ary  intereft  in  the  fame,  and  acquires  a  new  property  in  the 
price  or  reward.  Thus  if  a  man  hires  or  borrows  a  horfe  for 
a  month,  he  has  the  pofleflion  and  a  qualified  property  therein 
during  that  period  ;  on  the  expiration  of  which  his  qualified 
property  determines,  and  the  owner  becomes  (in  cafe  of  hir- 
ing) intitled  to  the  premium  or  price,  for  which  the  horfe  was 
hired  (d). 

There  is   one   fpecies   of  this  price  or  reward,  the  moft 
ufual  of  any,  but  concerning  which  many  good  and  learned 

(c)  1 3  Rep.  69.  (d)  Telv.  1 72.  Cro.  Jac.  236. 
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men  have  in  former  times  very  much  perplexed  themfelves 
and  other  people,  by  raifing  doubts  about  its  legality  in  foro 
confcientiae.  That  is,  when  money  is  lent  on  a  contract  to  re- 
ceive not  only  the  principal  fum  again,  but  alfo  an  increafe  by 
way  of  compenfation  for  the  ufe  ;  which  is  generally  called  irt- 
terefi  by  thofe  who  think  it  lawful,  and  ufury  by  thofe  who  do 
not  fo.  It  may  not  be  amifs  therefore  to  enter  into  a  fliort  in- 
quiry, upon  what  footing  this  matter  of  inter  eft  or  ufury  does 
really  ftand. 

The  enemies  to  intereft  in  general  make  no  diftinclion  be- 
tween that  and  ufury,  holding  any  increafe  of  money  to  be  in- 
defenfibly  ufurious.  And  this  they  ground  as  well  on  the 
prohibition  of  it  by  the  law  of  Mofes  among  the  Jews,  as  alfo 
upon  what  is  laid  down  by  Ariftotle  (e),  that  money  is  natu- 
rally barren,  and  to  make  it  breed  money  is  prepofterous,  and 
a  perverfion  of  the  end-  of  its  inflitution,  which  was  only  to 
ferve  the  purpofes  of  exchange,  and  not  of  increafe.  Hence 
the  fchool  divines  have  branded  the  practice  of  taking  intereft, 
as  being  contrary  to  the  divine  law  both  natural  and  revealed; 
and  the  canon  law  (f )  has  profcribed  the  taking  any,  the  lead, 
increafe  for  the  loan  of  money  as  a  mortal  fin. 

But,  in  anfwer  to  this,  it  may  be  obferved,  that  the  mofa- 
ical  precept  was  clearly  a  political,  and  not  a  moral  precept. 
It  only  prohibited  the  Jews  from  taking  ufury  from 
their  brethren  the  Jews  ;  but  in  exprefs  words  permit- 
ted them  to  take  it  of  a  ftranger  (g)  :  which  proves  that  the 
taking  of  moderate  ufury,  or  a  reward  for  the  ufe,  for 
fo  the  word  fignifies,  is  not  malum  in  fe,  fince  it  was  al- 
lowed where  any  but  an  Ifraelite  was  concerned.  And 
as  to  Ariftotle's  reafon,  deduced  from  the  natural  barren- 
nefs  of  money,  the  fame  may  with  equal  force  be  alleged 
of  houfes,  which  never  breed  houfes  ;  and  twenty  other 
things,    which  nobody  doubts  it  is   lawful   to  make  profit  of, 

(e)  Polk.  /.  1.  c.  10.  "  lend  upon  ufury,  but  unto  thy  bro- 

(f)  Decretal.  I.  5.  tit.  1 9.  «  ther  thou  lhalt  not  lend  upon  u- 

(g)  "  Unto  a  ftranger  tkou  mayeft     «  fury."     Deut  xxiii.  20. 
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by  letting  them  to  hire.  And  tho'  money  was  originally  ufed 
only  for  the  purpofes  of  exchange,  yet  the  laws' of  any  (late 
may  be  well  j  unified  in  permitting  it  to  be  turned  to  the  pur- 
pofes of  profit,  if  the  convenience  of  fociety  (the  great  end  for 
which  money  was  invented)  mall  require  it.  And  that  the  al- 
lowance of  moderate  intereil  tends  greatly  to  the  benefit  of  the 
public,  .efpecially  in  a  trading  country,  will  appear  from  that 
generally  acknowledged  principle,  that  commerce  cannot  fub- 
iid  without  mutual  and  exteniive  credit.  Unlefs  money  there- 
fore can  be  borrowed,  trade  cannot  be  carried  on  :  and  if  no 
premium  were  allowed  for  the  hire  of  money,  _few  perfons 
would  care  to  lend  it  ;  or  at  leaft  the  eafe  of  borrowing  at  a 
mort  warning  (which  is  the  life  of  commerce)  would  be  en- 
tirely at  an  end.  Thus,  in  the  dark  ages  of  monkiih  fuperfii- 
tion  and  civil  tyranny,  when  intereit  was  laid  under  a  total  in- 
terdict, commerce  was  alfo  at  its  loweit  ebb,  and  fell  entirely 
jnto  the  hands  of  the  Jews  and  Lombards :  but  when  mens 
minds  began  to  be  more  enlarged,  when  true  religion  and  real 
liberty  revived,  commerce  grew  again  into  credit  ;  and  again 
introduced  with  itfelf  its  infcparable  companion,  the  doctrine 
of  loans  upon  intereft. 

And,  really,  confidered  abflracledly  from  this  its  ufe,  fince 
all  other  conveniences  of  life  may  either  be  bought  or  hired,  but 
money  can  only  be  hired,  there  feems  no  greater  impropriety  in 
taking  a  recompence  or  price  for  the  hire  of  this,  than  of  any 
other  convenience.  If  I  borrow  ico/.  to  employ  in  a  beneficial 
trade,  it  is  but  equitable  that  the  lender  mould  have  a  propor- 
tion of  my  gains.  To  demand  an  exorbitant  price  is  equally 
contrary  to  confeience,  for  the  loan  of  a  horfe,  or  the  loan  of 
a  fum  of  money  :  but  a  reafonahie  equivalent  for  the  tempora- 
ry inconvenience  the  owner  may  feel  by  the  want  of  it,  and 
for  the  hazard  of  his  lofmg  it  entirely,  is  not  more  im- 
moral in  one  cafe  than  it  is  in  the  other.  And  indeed  the 
abfolute  prohibition  of  lending  upon  any,  even  moderate 
intereft,  introduces  the  very  inconvenience  which  it  feems 
meant  to  remedy.     The   nccefllty  of  individuals  will  make 

borrowing 
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borrowing  unavoidable.  Without  fome  profit  allowed  by  law 
there  will  be  but  few  lenders :  and  thofe  principally  bad  men, 
who  will  break  through  the  law,  and  take  a  profit;  and  then 
will  endeavour  to  indemnify  themfelves  from  the  danger  of  the 
penalty,  by  making  that  profit  exorbitant.  Thus,  while  all 
degrees  of  profit  were  difcountenanced,  we  find  more  com- 
plaints of  ufbry,  and  more  flagrant  instances  of  opprefiion, 
than  in  modern  times,  when  money  may  be  eafily  had  at  a  low 
intereft.  A  capital  diftinction  mud  therefore  be  made  between 
a  moderate  and  exorbitant  profit ;  to  the  former  of  which  we 
ufually  give  the  name  of  intereft,  to  the  latter  the  truly  odi- 
ous appellation  of  ufury  :  the  former  is  neceffary  in  every  civil 
ftate,  if  it  were  but  to  exclude  the  latter,  which  ought  never 
to  be  tolerated  in  any  well-regulated  fociety.  For,  as  the 
whole  of  this  matter  is  well  iurnmed  up  by  Grotius  (h),  u  if 
iS  the  compenfation  allowed  by  law  doss  not  exceed  the  pro- 
"  portion  of  the  hazard  run,  or  the  want  felt,  by  the  loan, 
"  its  allowance  is  neither  repugnant  to  the  revealed  nor  the 
<l  natural  law  :  but  if  it  exceeds  thofe  bounds,  it  is  then  op- 
"  preillve  unary  ;  and  though  the  municipal  laws  may  give  it 
"  impunity,   they  never  can  make  it  juuV' 

We  fee,  that  the  exorbitance  or  moderation  of  intereft, 
for  money  lent,  depends  upon  two  circumftances ;  the  in- 
convenience of  parting  with  it  for  the  prefent,  and  the  ha- 
zard of  loilng  it  entirely.  The  inconvenience  to  individual 
lenders  can  never  be  eftimated  by  laws ;  the  rate  therefore 
of  general  intereft  muft  depend  upon  the  ufual  or  general 
inconvenience.  This  refults  entirely  from  the  quantity  of 
fpecie  or  current  money  in  the  kingdom  :  for,  the  more  fpe- 
cie  there  is  circulating  in  any  nation,  the  greater  fuperfiui- 
ty  there  will  be  beyond  what  is  neceffary  to  carry  on  the 
bufmefs  of  exchange  and  the  common  concerns  of  life.  In 
every  nation  or  public  community  there  is  a  certain  quan- 
tity of  money  thus  neceffary  :  which  a  perfon  well  (killed  in 
political  arithmetic  might  perhaps  calculate  as  exactly,  as 
g  private  banker  can  the  demand  for  running  caih  in  his 
(h)  dc  j.  b.  et  £.  /.  2.  e,  12.  §.  22. 

own 
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own  (hop  :  all  above  this  neceflary  quantity  may  be  fpared,  or 
lent,  without  much  inconvenience  to  the  refpe&ive  lenders  ; 
and  the  greater  this  national  fuperfiuity  is,  the  more  numerous 
will  be  the  lenders,  and  the  lower  ought  the  rate  of  the  na- 
tional intereft  to  be  :  but  where  there  is  not  enough,  or  bare- 
ly enough,  circulating  cafh,  to  anfwer  the  ordinary  ufes  of  the 
public,  intereft  will  be  proportionably  high ;  for  lenders  will 
be  but  few,  as  few  can  fubmitto  the  inconvenience  of  lending. 

So  alfo  the  hazard  of  an  entire  lofs  has  its  weight  in  the  re- 
gulation of  intereft :  hence,  the  better  the  fecurity,  the  lower 
will  the  intereft  be  ;  the  rate  of  intereft  being  generally  in  a 
compound  ratio,  formed  out  of  the  inconvenience  and  the  ha- 
zard. And  as,  if  there  were  no  inconvenience,  there  mould 
be  no  intereft,  but  what  is  equivalent  to  the  hazard  ;  fo,  if 
there  were  no  hazard,  there  ought  to  be  no  intereft,  fave  on- 
ly what  arifes  from  the  mere  inconvenience  of  lending.  Thus, 
if  the  quantity  of  fpecie  in  a  nation  be  fuch,  that  the  general 
inconvenience  of  lending  for  a  year  is  computed  to  amount  to 
three  -per  cent,  a  man  that  has  money  by  him  will  perhaps  lend 
it  upon  good  perfonal  fecurity  at  five  per  cent,  allowing  two  for 
the  hazard  run ;  he  will  lend  it  upon  landed  fecurity,  or  mort- 
gage, at  four  per  cent,  the  hazard  being  proportionably  lefs; 
but  he  will  lend  it  to  the  ftate,  on  the  maintenance  of  which 
all  his  property  depends,  at  three  per  cent,  the  hazard  being 
none  at  all. 

But  fometimes  the  hazard  may  be  greater,  than  the  rate 
of  intereft  allowed  bylaw  will  compenfate.  And  this  gives  rife 
to  the  practice,  1 .  Of  bottomry,  or  respondentia.  2.  Of  poli- 
cies of  infurance. 

And  fir  ft,  bottomry  (which  originally  arofe  from  permit- 
ting the  mafter  of  a  ihip,  in  a  foreign  country,  to  hypothe- 
cate the  Ihip  \p.  order  to  raife  money  to  refit)  is  in  the  na- 
ture of  a  mortgage  of  a  fliip  ;  when  the  owner  takes  up 
money  to  enable  him  to  carry  on  his  voyage,  and  pledges  the 

keel 
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keel  or   bottom  of  the  fliip  (pars  pro  totoj  as  a  fecurity  of  the 
repayment.     In  which  cafe  it  is  underftood,    that,   if  the  ihip 
be  loft,   the  lender  lofes  alfo  his  whole  money  ;   but,  if  it  re- 
turns in  fafety,  then  he  ihall  receive  back  his  principal,    and 
alfo  the  premium  or  intereft  agreed  upon,  however  it  may  ex- 
ceed the  legal  rate  of  intereft.    And  this  is  allowed  to  be  a  va- 
lid contract  in  all  trading  nations,  for  the  benefit  of  commerce, 
and  by  reafon  of  the  extraordinary  hazard  run  by  the  lender 
(i).     And  in  this  cafe  the  fhip  and  tackle,    if  brought  home, 
are  anfwerable  (as  well  as  the  perfon  of  the  borrower)   for 
the  money  lent.     But  if  the  loan  is  not  upon  the  vefiel,  but 
upon  the  goods  and  merchandize,   which  muft  necelfarily  be 
fold  or  exchanged  in  the  courfe  of  the  voyage,    then  only  the 
borrower,  perfonally,   is  bound  to  anfwer  the  contract ;   who 
therefore  in  this  cafe  is  faid  to  take  up  money  at  refpondentia. 
Thefe  terms  are  alfo  applied  to  contracts  for  the  repayment  of 
money  borrowed,  not  on  the  fhip  and  goods  only,   but  on  the 
mere  hazard  of  the  voyage  itfelf ;  when  a  man  lends  a  merchant 
1000  /.  to  be  employed  in  a  beneficial  trade,  with  condition  to" 
be  repaid  with  extraordinary  intereft,    in  cafe  fuch  a  voyage 
be  fafely  performed  (k)  :   which  kind  of  agreement  is  fome- 
times    called  foedus    nauticum,     and    fometimes  ufura   mariti- 
ma  (1).     But,    as  this  gave  an  opening   for  ufurious  and   ga- 
ming contracts,    efpecially  upon  long  voyages,  it  was  enact- 
ed by  the  ftatute  19  Geo.  II.  c.  37.   that  all  monies  lent  on 
bottomry    or   at  refpondentia,    on  veflels    bound   to    or    from 
the  Eaft  Indies,    ihall  be  exprefsly  lent  only  upon  the  ihip  or 
upon  the  merchandize  ;   that  the  lender  ihall  have  the   be- 
nefit of  falvage  ;   and  that  if  the  borrower  has  not  on  board 
effects   to  the  value    of    the    fum    borrowed,    he   ihall  be 
jefponfible  to   the   lender   for  fo  much  of  the  principal   as 
hath  not   been  laid   out,   with  legal  intereft   and  all  other 
charges,   though  the  ihip    and  merchandize  be   totally  loft. 

(i)  Moll,  dejur.  mar.  36  r.  Malyne     c  16. 
lex  mercat.  b.  1.  c.  31.    Cro.  Jae.  208.  (k)  I  Sid.  27. 

Synkerih,  quaejl.  jur>  prhat,  I.  3."        (1)  Molloy  ibid.    Malyne  ibid. 

Secondly, 
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Secondly,  a  policy  of  infurance  is  a  contract  between  A 
and  B,  that,   upon  A's  paying  a  premium  equivalent  to  the 
hazard  run,  B  will  indemnify  or  infure  him  againft  a  particu- 
lar event.    This  is  founded  upon  one  of  the  fame  principles  as 
the  doctrine  of  intereft  upon  loans,    that  of  hazard  ;    but  nor 
that  of  inconvenience.    For  if  I  infure  a  ihip  to  the  Levant,  and 
back  again,  at  five  per  cent;  here  I  calculate  the  chance  thatihe 
performs  her  voyage  to  be  twenty  to  one  againft  her  being  loft : 
and,  if  ihe  be  loft,  I  lofe  100  /.  and  get  5  /.    Now  this  is  much 
the  fame  as  if  I  lend  the  merchant,   wliofe  whole  fortunes  are 
embarked  in  this  veifel  too  /.  at  the  rate  of  eight  per  cent.  For 
by  a  loan  I  mould  be  immediately  out  of  my  money,  the  incon- 
venience of  which  we  have  computed  equal  to  three  per  cent: 
if  therefore  I  had  actually  lent  him  100/.     I  muft  have  added 
3/.   on  the  fcore  of  inconvenience,   to  the  5 /.  allowed  for  the 
hazard  ;   which  together  would  have  made  81.    But  as,  upon 
an  infurance,  I  am  never  out  of  my  money  till  the  lofs  actu- 
ally happens,   nothing  is  therein  allowed  upon  the  principle 
of  inconvenience,  but  all  upon  the  principle  of  hazard.    Thus 
too,  in  a  loan,   if  the  chance  of  repayment  depends  upon  the 
borrower's  life,  it  is  frequent  (befides  the  ufual  rate  of  intereft) 
for  the  borrower  to  have  his  life  infured  till  the  time  of  repay- 
ment ;  for  which  he  is  loaded  with   an  additional  premium, 
fuited  to  his  age  and  constitution.    Thus,  if  Sempronius  has  on- 
ly an  annuity  for  his  life,  and  would  borrow  100/.  of  Titiusfor 
a  year  ;   the  inconvenience  and  general  hazard  of  this  loan  we 
have  feen,  are  equivalent  to  5  /.  which  is  therefore  the  legal  in- 
tereft :  but  there  is  alfo'  a  fpecial  hazard  in  this  cafe  ;   for,   if 
Sempronius  dies  within  the  year,  Titius  muft  lofe  the  whole  of 
his  100  /.    Suppofe  this  chance  to  be  as  one  to  ten:  it  will  fol- 
low that  the  extraordinary  hazard  is  worth  10/.   more;   and 
therefore  that  the  reafonable  race  of  intereft  in  this  cafe  would 
be  fifteen  per  cent.     But  this  the  law,    to  avoid  abufes,    will 
not   permit  to  be   taken :    Sempronius  therefore  gives  Titius 
the  lender  only  5  /.   the  legal  intereft  ;    but   applies  to  Gaius 
an  infurer,    and  gives  him  the  other  10/.   to  indemnify  Titius 

againft 


Ch.  30.  of  T  H  I  N  G  s.  46i 

againft  the  extraordinary  hazard.  And  in  this  manner  may  any 
extraordinary  or  particular  hazard  be  provided  againft,  which 
the  eftablifhed  rate  of  intereft  will  not  reach  ;  that  being  calcu- 
lated by  the  ftate  to  anfwer  only  the  ordinary  and  general  ha- 
.  zard,  together  with  the  lender's  inconvenience  in  parting  with 
his  fpecie  for  the  time. 

The  learning  relating  to  marine  infurances  hath  of  late 
years  been  greatly  improved  by  a  feries  of  judicial  decifions, 
which  have  now  eftablifhed  the  law  in  fuch  a  variety  of  cafes, 
that  (if  well  and  judicioufly  collected)  they  would  form  a  very 
complete  title  in  a   code  of  commercial  jurifprudence.     But 
being  founded  on  equitable  principles,   which  chiefly  refult 
from  the  fpecial  circumftances  of  the  cafe,   it  is  not  eafy  to  re- 
duce them  to  any  general  heads  in  mere  elementary  inflitutes. 
Thus  much  may  however  be  faid ;  that,   being  contracts,  the 
very  efTence  of  which  confifts  in  obferving  the  pureft  good  faith 
and  integrity,   they  are  vacated   by  any  the  lead:  ihadow  of 
fraud  or  undue  concealment :  and,  on  the  other  hand,   beincr 
much  for  the  benefit  and  extenfion  of  trade,  by  diirributino-  the 
lofs  and  gain  among  a  number  of  adventurers,  they  are  o-reat- 
ly  encouraged  and  protected  both  by  common  law  and  acts  of 
parliament.    But,  as  a  practice  had  obtained  of  enfuring  laro-e 
fums  without  having  any  property  on   board,    which  were 
called  infurances,  intereft   or  no  intereft;  and  alfo  of  infuring 
the  fame  goods  feveral  times  over  ;  both  of  which   were   a 
fpecies  of    gaming,    without   any   advantage   to   commerce, 
and    were   denominated   wagering  policies  :     it    is    therefore 
enacted  by  the 'flatute  19  Geo.  II.  c.  37.  that  all  infurances, 
intereft  or  no  intereft,   or  without  farther   proof  of  intereft 
than  the  policy  itfelf,    or  by  way  of  gaming  or  wagering,   or 
without  benefit  of  falvage  to  the  infurer,   (all  which  had  the 
fame  pernicious  tendency)  ihall  be  totally  null  and  void,   ex- 
cept upon  privateers,    or   fhips   in   the    Spaniih  and  Portu- 
guefe  trade,  for   reafons  fufficiently  obvious;    and   that   no 
re-alfurance  lhall  be  lawful,  except  the  former  infurer  lhall 
be  infolvent,   a  bankrupt,   or  dead  ;    and  laftly,  that,   in   the 
Eaft  India  trade,  the  lender  of  money   on  bottomry,   or  at 

refpon- 
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refpondentia,  fhall  alone  have  a  right  to  be  infured  for  the  mo- 
ney lent,  and  the  borrower  fhall  (in  cafe  of  a  lofs)  recover  no 
more  upon  any  infurance  than  the  furplus  of  his  property,  a- 
bove  the  value  of  his  bottomry  or  refpondentia  bond.  But,  to 
return  to  the  doctrine  of  common  intereft  on  loans  : 

Upon  the  two  principles  of  inconvenience  and  hazard 
compared  together,  different  nations  have  at  different  times 
eftablilhed  different  rates  of  intereft.  The  Romans  at  one 
time  allowed  centefimae,  or  tzvelve  per  cent,  to  be  taken  for 
common  loans ;  but  Juftinian  (m)  reduced  it  to  trientes,  or 
one  third  of  the  as  or  centeflmae,  that  is,  four  per  cent ;  but 
allowed  higher  intereft  to  be  taken  of  merchants,  becaufe 
there  the  hazard  was  greater  (n).     So  too  Grotius  informs 

us 

(m)  Cod.  A.  32.  26hrov.  33,  34,  35.  the  civilians,  but  alfo  the  more  claf- 

(n)   A  fnort  explication  of  thefe  fical  writers,  who  perpetually  refer 

terms,  and  of  the  divifton  of  the  Ro-  to  this  diftribution.    Thus  Horace, 

man  as,   will  be  ufeful  to  the  ftu  ad  Pifones.   325. 

dent,    not  only  for  understanding 

Romanl  puerl  longls  ratlonibus  afTem 
Dlfcunt  In  partes  centum  dlducere.     Dlcat. 
Flllus  Albini,  ft  de  quicunce  remota  eft 
Uncia,   quid  fuperet  f  poterat  dixtjfe,  triens  :  eu, 
Rem  poteris  fersare  tuaml  redit  uncia,   quid  fit? 
Semis 


It  is  therefore  to  be  obferved,  that, 
in  calculating  the  rate  of  intereft, 
the  Romans  divided  the  principal 
fum  into  an  hundred  parts  ;  one  of 
which  they  allowed  to  be  taken 
monthly:  and  this,  which  was  the 
higheft  rate  of  intereft  permitted, 
they  called  ufurae  centefunae,  a- 
raounting  yearly  to  twelve  per  cent. 
Now  as  the  as,  or  Roman  pound, 
was  commonly  ufed  to  exprefs  any 
integral  fum,  and  was  divifible  in- 
to twelve  parts  or  unciac,  therefore 
thefe  twelve  monthly  payments  or 
tinclae,  were  held  to  amount  annu- 
ally to  one  pound,  or  as  ufurarlus  ; 
and  fo  the  ufurae  ajfes  were  fynoni- 
moUjS  to  the  ufurae  centejimae.    And 


all  lower  rates  of  intereft  were  deno- 
minated according  to  the  relation 
they  bore  to  this  centennial  ufury, 
or  ufurae  ajfes  :  for  the  feveral  mul- 
tiples of  the  unciae,  or  duodecimal 
parts  of  the  as,  were  known  by  dif- 
ferent names  according  to  their  dif- 
ferent combinations;  fextans,  qu  1- 
drans,  triens,  quincunx,  femls,  fep- 
tunx,  bcs,  dodrans,  dextans,  deunx, 
containing  refpectively  2,  3,  4,  5,  6, 
7,  8,  9,  10,  11  uncike  or  duodecimal 
parts  of  an  as.  (Ff.  28.  5.  50.  §.  2. 
Gravin.  orig.  jur.  civ.  I.  2.  §.  47.) 
This  being  premifed,  the  following 
table  will  clearly  exhibit  at  once  the 
fubdivilions  of  the  qs9  and  the  deno- 
minations of  the  rate  of  intereft. 


U.SURAE 
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us  (o),  that  in  Holland  the  rate  of  interefl  was  then  eight 
per  cent,  in  common  loans,  but  twelve  to  merchants.  Our 
law  eftablifhes  one  ftandard  for  all  alike,  where  the  pledge 
or  fecurity  itfelf  is  not  put  in  jeopardy ;  left,  under  the  ge- 
neral pretence  of  vague  and  indeterminate  hazards,  a  door 
ihould  be  opened  to  fraud  and  ufury  :  leaving  fpecific  ha- 
zards to  be  provided  againft  by  fpecific  infurances,  or  by 
loans  upon  respondentia,  or  bottomry.  But  as  to  the  rate 
of  leo-al  intereft,  it  has  varied  and  decreafed  for  two  hun- 
dred  years  paft,  according  as  the  quantity  of  fpecie  in  the 
kingdom  has  encreafed  by  acceffions  of  trade,  the  introduc- 
tion of  paper  credit,  and  other  circumftances.  The  ftatute 
37  Hen.  VIII.  c.  9.  confined  intereft  to  ten  per  cent,  and  fo 
did  the  ftatute  13  Eliz.  c.  8.  But  as,  through  the  encou- 
ragements given  in  her  reign  to  commerce,  the  nation 
grew  more  wealthy,  fo  under  her  fucceffor  the  ftatute  21 
Jac.  I.  c.  17.  reduced  it  to  eight  per  cent,  as  did  the  ftatute 
12  Car.  II.  c.  13.  to  fix:  and  laftly  by  the  ftatute  12  Ann. 
ft.  2.  c  16.  it  was  brought  down  to  five  per  cent,  yearly, 
which  is  now  the  extremity  of  legal  intereft  that  can  be 
taken.  But  yet,  if  a  contract,  which  carries  intereft,  be 
made  in  a  foreign  country,  our  courts  will  direct  the  pay- 
ment of  intereft  according  to  the  law  of  that  country  in 
which  the  contract  was  made  (p).     Thus  Iriih,   American, 

Usurae.                 Partes  assis.  per  annum. 

djfes,  five  centefimae integer. 12  per  cent. 

Deunces if 11 

Dextances,  vel decun&es ^ . —  10 

Dodr  antes -| q 

Befes : -J 8 

Septunces T7T 7 

Semites -*■  — 6 

Quincunces ~ ^T § 

Trientes -J ~~ — —  4 

Quadr  antes \ ~~~ — -*-  3 

Sextances ; -5 3 

"Unc'iae T\. I 

(o)  dejur.  b.  &  p.  2,  12,  22.      (p)  I  E<ru,  Caf.  abr.  289.  1  P.  Wms  395. 

Turkiffc^ 
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T111  kilh,  and  Indian  intereft,  have  been  allowed  in  our  courts^ 
to  the  amount  of  even  twelve  per  cent.  For  the  moderation 
or  exorbitance  of  intereft  depends  upon  local  circumftances ; 
and  the  refufal  to  inforce  fuch  contracts  would  put  a  hop  to  all 
foreign  trade. 

4,  The  laft  general  fpecies  of  contracts,  which  I  have  to 
mention,  is  that  of  debt ;  whereby  a  chafe  in  action,  or  right 
to  a  certain  fum  of  money,  is  mutually  acquired  and  loll  (q). 
This  may  be  the  counterpart  of,  and  arife  from,  any  of  the 
other  fpecies  of  contracts.  As,  in  cafe  of  a  fale,  where  the 
price  is  not  paid  in  ready  money,  the  vendee  becomes  indebt- 
ed to  the  vendor  for  the  fum  agreed  on  ;  and  the  vendor 
lias  a  property  in  this  price,  as  a  chofe  in  action,  by  means 
of  this  contract  of  debt.  In  bailment,  if  the  bailee  lofes  or 
detains  a  fum  of  money  bailed  to  him  for  any  fpecial  purpofe, 
he  becomes  indebted  to  the  bailor  in  the  fame  numerical  fum, 
upon  his  implied  contract,  that  he  ihall  execute  the  truft  re- 
pofed  in  him,  or  repay  the  money  to  the  bailer.  Upon  hiring 
or  borrowing,  the  hirer  or  borrower,  at  the  fame  time  that 
he#  acquires  a  property  in  the  thing  lent,  may  alfo  become  in- 
debted to  the  lender,  upon  his  contract  to  reftore  the  money 
borrowed,  to  pay  the  price  or  premium  of  the  loan,  the  hire 
of  the  horfe,  or  the  like.  Any  contract  in  fhort  whereby  a 
determinate  fum  of  money  becomes  due  to  any  perfon,  and  is 
ret  paid  but  remains  in  action  merely,  is  a  contract  of  debt. 
And,  taken  in  this  light,  it  comprehends  a  great  variety  of  ac- 
quifition  ;  being  ufually  divided  into  debts  of  record,  debts  by 
fpecial,   and  debts  by  fimple  contract. 

A  debt  of  record  is  a  fum  cf  money,  which  appears  to 
be  due  by  the  evidence  of  a  court  of  record.  Thus,  when 
any  fpecific  fum  is  adjudged  to  be  due  from  the  defendant 
to  the  plaintiff,  on  an  action  or  fuit  at  law  ;  this  is  a  con- 
tract cf  the  higheft  nature,  being  eftabliihed  by  the  fen- 
tence  of  a  court  of  judicature.  Recognizances  alfo  are  2 
fum  of  money,  recognized  or  acknowledged  to  be  due  to  the 
(b)  F.  N.  B.  119. 
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crown  or  a  fubjecl:,  in  the  preience  of  feme  court  cr  maaiilrate 
with  a  condition  that  fuch  acknowledgment  jb.aJl  be  void  aeon 
the  appearance  of  the  party,  his  good  behaviour,  or  the  like  : 
and  thefe  together  with  flattites  merchant  and  iiatutes  iranle, 
6c.  if  forfeited  by  non-performance  of  the  condition,  are  aifo 
ranked  among  this  firft.  and  principal  clafs  o\  debts,  viz.,  debts 
of  record  ;  (ince  the  contract.,  on  which  they  are  founded,  is 
witneffed  by  the  higheft  kind  of  evidence,  viz.  by  matter  ox 
record. 

Debts  by  fpeciaky,  or  fpecial  contracts,  are  fiich  whereby 
a  fum  of  money  becomes,  or  is  acknowledged  to  be,  due  by 
deed  or  infirument  under  feal.  Such  as  by  deed  of  covenant, 
by  deed  of  fale,  by  leafe  referring  rent,  or  by  bond  or  cblica- 
tion  ;  which  lad  we  took  occafion  to  explain  in  the  twentieth 
lecture  of  the  prefent  book  ;  and  then  mewed  that  it  is  an  ac- 
knowledgment or  creation  of  a  debt  from  the  obligor  to  the 
obligee,  unlefs  the  obligor  performs  a  condition  thereunto  u- 
iually  annexed,  as  the  payment  of  rent  or  money  borrowed, 
the  observance  of  a  covenant,  and  the  like  ;  on  failure  of  which 
the  bond  becomes  forfeited,  and  the  debt  becomes  due  in  law. 
Thefe  are  looked  upon  as  the  next  clafs  of  debts  after  thofe  of 
record,  being  confirmed  by  fpecial  evidence,  under  feal. 

Debts  by  Jtmple  co?~trac!  are  fuch,  where  the  contract  upon 
which  the  obligation  arifes  is.  neither  afcertained  by  matter  of  re- 
cord, nor  yet  by  deed  or  fpecial  infirument,  but  by  mere  oral 
evidence,  the  moi!  fimple  of  any  ;  or  by  notes  unfealed,  which 
are  capable  of  a  more  eafy  proof,  and,  (therefore  only)  better, 
than  a  verbal  promife.  It  is  eafy  to  fee  into  what  a  vail  variety 
of  obligations  thislaft  clafs  may  be  branched  out,  through  the  nu- 
merous contracts  for  money,  which  are  not  only  expreifed  by 
the  parties,  but  virtually  implied  in  law.  Some  of  thefe  we  ha v  g 
already  occasionally  hinted  at ;  and  the  reil  to  avoid  repetition, 
muft  be  referred  to  thofe  particular  heads  in  the  third  bock 
of  thefe  commentaries,  where  the  breach  of  fuch  contracts 
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will  be  confidered.  I  iliall  only  obferve  at  prefent,  that  by  the 
ftatute  29  Car.  II.  c.  3.  no  executor  or  adminiflrator  fliall  be 
charged  upon  any  fpecial  promife  to  anfwer  damages  out  of  his 
own  eftate,  and  no  perfon  fhall  be  charged  upon  any  promife 
to  anfwer  for  the  debt  or  default  of  another,  or  upon  any  a- 
greement  in  conlideration  of  marriage,  or  upon  any  contract  or 
fale  of  any  real  eftate,  or  upon  any  agreement  that  is  not  to 
be  performed  within  one  year  from  the  making,  unlefs  the  a- 
greement  or  fome  memorandum  thereof  be  in  writing,  and 
figned  by  the  party  himielf  or  by  his  authority. 

But  there  is  one  fpecies  of  debts  upon  fimple  contract, 
which,  being  a  tranfaction  now  introduced  into  all  forts  of ;  ci- 
vil life,  under  the  name  of  paper  credit ,  deferves  a  more  parti- 
cular regard.  Thefe  are  debts  by  bills  of  exchange,  and  pro- 
mijjbry  notes. 

A  bill  of  exchange  is  a  fecurity,  originally  invented  among 
merchants  in  different  countries,  for  the  more  eafy  remittance 
of  money  from  the  one  to  the  other,  which  has  fmce  fpread  it- 
felf  into  almoft  all  pecuniary  tr  an  factions.  It  is  an  open  letter 
of  requeftfrom  one  man  to  another,  defiring  him  to  pay  a  fum 
named  therein  to  a  third  perfon  on  his  account ;  by  which  means 
a  man  at  the  moO:  diftant  part  of  the  world  may  have  money 
remitted  to  him  from  any  trading  country.  If  A  lives  in  Ja- 
maica, and  owes  B  who  lives  in  England  1000/.  now  if  C  be 
going  from  England  to  Jamaica,  he  may  pay  B  this  1000/. 
take  a  bill  of  exchange  drawn  by  B  in  England  upon  A  in 
Jamaica,  and  receive  it  when  he  comes  thither.  Thus  does 
B  receive  his  debt,  at  any  diflance  of  place,  by  transferring 
it  to  C  ;  who  carries  over  his  money  in  paper  credit  with- 
out danger  of  robbery  or  lofs.  This  method  is  faid  to  have 
been  brought  into  general  ufe  by  the  Jews  and  Lombards, 
When  banimed  for  their  ufury  and  other  vices  ;  in  order 
the  more  eaiily  to  draw  their  effects  out  of  France  and 
England,  into  thofe  countries  in  which  they  had  chofen  to  refide. 
The  invention  of  them  was  a  little  earlier  :  for  the  Jews 
were  baniihed  out  of  Guienne  in  1287,  and  out  of  England, 

in 


Ch.  30.  of  Things,  467 

in  iaoo  (r)  ;  and  in  1236  the  ufe  of  paper  credit  was  intro- 
duced into  the  Mogul  empire  in  China  (s).  In  common 
ipeech  fuch  a  bill  is  frequently  called  a  draught,  but  a  bill  of 
exchange  is  the  more  legal  as  well  as  mercantile  exprefnon. 
The  perfon  however  who  writes  this  letter  is  called  in  law 
the  drawer,  and  he  to  whom  it  is  written  the  drawee  ;  and  the 
third  perfon,  or  negotiator,  to  whom  it  is  payable  (whether 
fpecially  named,  or  the  bearer  generally)  is  called  the  payee. 

These  bills  are  either  foreign,  or  inland *  foreign,  when 
drawn  by  a  merchant  refiding  abroad  upon  his  correfpondent 
in  England,  or  vice  verfa  ;  and  inland,  when  both  the  drawer 
and  the  drawee  refide  within  the  kingdom.  Formerly  foreign 
bills  of  exchange  were  much  more  regarded  in  the  eye  of  the 
law  than  inland  ones,  as  being  thought  of  more  public  concern 
in  the  advancement  of  trade  and  commerce.  But  now  by  two 
ftatutes,  the  one  9  &  10  W.  III.  c.  17.  the  other  3  &  4  Ann. 
c.  9.  inland  bills  of  exchange  are  put  upon  the  fame  footing  as 
foreign  ones  ;  what  was  the  law  and  cuftom  of  merchants  with 
regard  to  the  one,  and  taken  notice  of  merely  as  fuch  (t),  be- 
ing by  thofe  ftatutes  exprefsly  enacted  with  regard  to  the  o- 
ther.  So  that  there  is  now  in  law  no  manner  of  difference 
between  them. 

Promissory  notes,  or  notes  of  hand,  are  a  plain  and  direct 
engagement  in  writing,  to  pay  a  fum  fpecified  at  the  time 
therein  limited  to  a  perfon  therein  named,  or  fometimes  to  his 
order,  or  often  to  the  bearer  at  large.  Thefe  alfo  by  the  fame 
fratute  3  &  4  Ann.  c.  9.  are  made  aflignable  and  indorfable  in 
like  manner  as  bills  of  exchange. 

The  payee,  we  may  obferve,  either  of  a  bill  of  exchange 
or  promiflbry  note,  has  clearly  a  property  veiled  in  him  (not 
indeed  in  poiTefTion  but  in  action)  by  the  exprefs  contract  of 
the  drawer  in  the  cafe  of  a\  promiflbry  note,  and,  in  the  cafe 
of  a  bill   of  exchange,   by  his    implied  contract  :    viz.    that 

(y)  2  Carte.  203.  206.  -    (t)  1  Roll.  Abr.  6, 

(S)  Mod.  Un.  Hilt.  iy.  499- 
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provided  the  drawee  does  not  pay  the  bill,  the  drawer  will  i 
for  which  reafon  it  is  ufual,  in  bills  of  exchange,  to  exprefs 
that  the  value  thereof  hath  been  received  by  the  drawer  (u)  ; 
in  order  to  (hew  the  coniideration,  upon  which  the  implied 
contract  of  repayment  arife's.  And  this  property,  fe  veiled., 
may  be  transferred  and  albgned  from  the  payee  to  any  other 
man  ;  contrary  to  the  general  rule  of  the  common  law,  that 
no  chofe  in  action  is  ailignable :  which  alignment  is  the  life  of 
paper  credit.  It  may  therefore  be  of  fomeufe,  to  mention  a  few 
of  the  principal  incidents  attending  this  transfer  or  aihgnment ; 
in  order  to  make  it  regular,  and  thereby  to  charge  the  draw- 
er, with  the  payment  of  the  debt  to  other  perfons,  than  thofe 
with  whom  he  originally  contracted. 

In  the  firft  place  then  the  payee,  or  perfon  to'  whom  or 
whofe  order  fuch  bill  of  exchange  or  promilTory  note  is  pay- 
able, may  by  indorfernent,  or  writing  his  name  in  dorfo  or  on 
the  back  of  it.  aiTign  over  his  whole  property  to  the  bearer,  or 
die  to  another  perfon  by  name,  either  of  whom  is  then  called 
the  indorfee  ;  and  he  may  afiign  the  fame  to  another,  and  fo  on 
in  infinitum*  And  a  promiilory  note,  payable  to  A  or  bearer,  is 
negotiable  without  any  indorfernent,  and  payment  thereof  may 
be  demanded  by  any  bearer  of  it  (v).  But,  in  cafe  of  a  bill  of 
exchange,  the  payee,  or  indorfee  (whether  it  be  a  general  or 
particular  indorfernent)  is  to  go  to  the  drawee,  and  offer  his 
bill  for  acceptance ;  which  acceptance  (fo  as  to  charge  the  draw- 
er with  cpfts)  mull  be  in  writing,  under  or  on  the  back  of  the 
bill.  If  the  drawee  accepts  the  bill,  either  verbally  or  in  wri- 
ting (w),  he  then  makes  himfelf  hable  to  pay  it ;  this  being  now 
a  contract  on  his  fide,  grounded  on  an  acknowledgment 
that  the  drawer  has  effects  in  his  hands,  or  at  leait  credit 
fufhcient  to  warrant  the  payment.  If  the  drawee  refufes  to 
accept  the  bill,  and  it  be  of  the  value  of  20/.  or  upwards, 
and  expreiled  to  be  for  value  received,  the  payee  or  indorfee 
may  protefc.  it  for  non-acceptance-;  which  pretext  mull  be  made 

(xi)  Stra.  1 21 2.  Vatic!  an.  T.  4  Geo.  III.  B.  R. 

(v)  2  Show.  235. Grant,  r.  (fr)  Stra.  1000. 
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in  writing,  under  a  copy  of  fucli  bill  of  exchange,  by  feme  no- 
tary public  ;  or,  if  no  fuch  notary  be  refident  in  the  place, 
then  by  any  other  fubflantial  inhabitant  in  the  prefence  of  two 
credible  witneffes ;  and  notice  of  fuch  protefl  muit,  within 
fourteen  days  after,  be  given  to  the  drawer. 

But,  in  cafe  fuch  bill  be  accepted  by  the  drawee,  and  after 
acceptance  he  fails  or  refufes  to  pay  it  within  three  days  after 
it  becomes  due  (which  three  days  are  called  days  of  grace)  the 
payee  or  indorfee  is  then  to  get  it  protefred  for  non-payment , 
in  the  fame  manner  and  by  the  fame  perfons  who  are  tc  pro- 
tefl it  in  cafe  of  non-acceptance  :  and  fuch  protefl:  mud  alfo 
be  notified,  within  fourteen  days  after,  to  the  drawer.  And 
lie,  on  producing  fuch  protefl,  either  of  non-acceptance  or 
non-payment,  is  bound  to  make  good  to  the  payee  or  indorfee, 
not  only  the  amount  of  the  faid  bills  (which  he  is  bound  to  do 
within  a  reafonable  time  after  non-payment,  without  any  pro- 
tefl:, by  the  rules  of  the  common  law)  (x)  but  alfo  interefl  and 
all  charges,  to  be  computed  from  the  time  pf  making  fuch  pro- 
tell:.  But  if  no  protefl  be  made  or  notified  to  the  (drawer,  and 
any  damage  accrues  by  fuch  neglect,  it  mall  fall  on  the  hold- 
er of  the  bill.  The  bill,  when  refufed,  mufr.  be  demanded  of 
the  drawer  as  foon  as  conveniently  may  be  :  for  though  when 
one  draws  a  bill  of  exchange,  he  fubjecls  himfelf  to  the  pay- 
ment, if  the  perfon  on  whom  it  is  drawn  refufes  either  to  ac- 
cept or  pay,  yet  that  is  with  this  limitation,  that  if  the  bill 
be  not  paid,  when  due,  the  perfon  to  whom  it  js  payable  mall 
in  convenient  time  give  the  drawer  notice  thereof;  for  other- 
wife  the  law  will  imply  it  paid  :  fince  it  would  be  prejudicial 
to  commerce-,  if  a  bill  might  rife  up  to  charge  the  drawer  at 
any  diftance  of  time  ;  when  in  the  mean  time  all  Reckonings 
and  accounts  may  be  adjufted  between  the  drawer  and  the 
drawee  (y). 


If   the  bill  be   an  incforfed  bill,    and  the  i 
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get  the  drawee  to  diicharge  it,   he  may  call  upon  either  the 
drawer  or  the  mdorfor,   or  if  the  bill  has  been  negotiated 

(x)  Lord  Rayixi.  903,  (y)  £a<k>   .^ 
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through  many  hands,  upon  any  of  the  indorfors  ;  for  each  in- 
dorfor  is  a  warrantor  for  the  payment  of  the  bill,  which  is 
frequently  taken  in  payment  as  much  (or  more)  upon  the  cre- 
dit of  an  indorfor,  as  of  the  drawer.  And  if  fuch  indorfor,  fo 
called  upon,  has  the  names  of  one  or  more  indorfors  prior  to 
his  own,  to  each  of  whom  he  is  properly  an  indorfee,  he  is  al- 
io at  liberty  to  call  upon  any  of  them  to  make  him  fatisfaction ; 
and  fo  upwards.  But  the  flrit  indorfor  has  nobody  to  refort 
to,  but  the  drawer  only. 

What  has  been  faid  of  bills  of  exchange  is  applicable  alfo 
to  promifibry  notes  that  are  indorfed  over,  and  negotiated 
from  one  hand  to  another  :  only  that,  in  this  cafe,  as  there  is 
no  drawTee,  there  can  be  no  proteit  for  non-acceptance  :  or 
rather,  the  law  confiders  a  promifibry  note  in  the  light  of  a 
bill  drawn  by  a  man  upon  himfelf,  and  accepted  at  the  time 
of  drawing.  And,  in  cafe  of  non-payment  by  the  drawer,  the 
ieveral  indorfees  of  a  promilfory  note  have  the  fame  remedy^ 
as  upon  bills  of  exchange,   againft.  the  prior  indorfors. 


Chapter 
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Chapter    the    thirty    first. 
Of    TITLE    by    BANKRUPTCY 


THE  preceding  chapter  having  treated  pretty  largely  of 
the  acquisition  of  perfonal  property  by  feveral  commer- 
cial methods,  we  from  thence  (hall  be  eafily  led  to  take  into 
our  prefent  consideration  a  tenth  method  of  transferring  pro- 
perty, which  is  that  of 

X.  Bankruptcy  ;  a  title  which  we  before  lightly  touched 
upon  (a)  fo  far  as  it  related  to  the  transfer  of  the  real  eflate 
of  the  bankrupt.  At  prefent  we  are  to  treat  of  it  more  mi- 
nutely, as  it  principally  relates  to  the  difpofition  of  chattels, 
in  which  the  property  of  perfons  concerned  in  trade  more  u- 
fually  confiits,  than  in  lands  or  tenements.  Let  us  therefore, 
firft  of  all  confider,  1.  Who  may  become  a  bankrupt  :  2.  What 
afts  make  a  bankrupt :  3.  The  proceedings  on  a  commiilion  of 
bankrupt :  2nd,  4.  In  what  manner  an  eftate  in  goods  and 
chattels  may  be  transferred  by  bankruptcy. 

1.  Who  may  become  a  bankrupt.  A  bankrupt  was  be- 
fore (b)  defined  to  be  ct  a  trader,  who  fecretes  himfelf,  or 
"  does  certain  other  acts,  tending  to  defraud  his  creditors. " 
He  was  formerly  confidered  merely  in  the  light  of  a  criminal 
or  offender  (c)  ;  and  in  this  fpirit  we  are  told  by  fir  Edward 
Coke  (d),    that  we   have   taken   as  well  the  name,    as  the 

(a)  Seepage  2S5.  (C)  Stat.  1.  Jac.  I.  c  15.  §.  17. 

(bj  Ibid,  (d)  4lnft.  2?7. 
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wicbdnefs  of  bankrupts  from  foreign  nations  (e).  But  at 
prefent  the  laws  of  bankruptcy  are  confidered  as  laws  calcu- 
lated for  the  benefit  of  trade,  and  founded  on  the  principles 
pi  humanity  as  well  as  juftice ;  and  to  that  end  they  confer 
fome  privileges,  not  only  on  the  creditors  ;  but  ailb  on  the 
bankrupt  or  debtor  himfelf.  On  the  creditors ;  by  compelling 
ilie  bankrupt  to  give  up  all  his  effects  to  their  ufe,  without 
any  fraudulent  concealment :  en  the  debtor  ;  by  exempting 
him  from  the  rigour  of  the  general  law?  whereby  his  perfon 
might  be  confined  at  the  difcretion  of  his  creditor,  though  in 
reality  he  has  nothing  to  fatisfy  the  debt ;  whereas  the  law  of 
bankrupts,  taking  into  confideration  theTadden  and  unavoid- 
able accidents  to  which  msn  in  trade  are  liable,  has  given  them 
the  liberty  of  their  perfons,  and  fome  pecuniary  emoluments,, 
upon  condition  they  furrender  up  their  whole  eidate  to  be  di- 
vided am ono-  their  creditors. 

•  o  -       . 

In  this  refpecl;  cur  legiflattire  feems  to  have  attended  to  the 
example  of  the  Roman  law.  I  mean  not  the  terrible  law  of 
the  twelve  tables  ;  whereby  the  creditors  might  cut  the  debt- 
or's body  into  pieces,  and  each  of  them  take  his  proportion- 
able {hare  :  if  indeed  that  law,  de  debhore  in  partes  fecando, 
is  to  be  unde rilqod  in  fo  very  butcherly  a  light;  which  many 
learned  men  have  with  reafqn  doubted  (f).  Nor  do  I  mean 
thofe  iefs  inhuman  laws  (if  they  may  be  called  io,  as  thdr 
meaning  is  indifputably  certain)  of  imprifoning  the  debtor's 
perfon  in  drains ;  fubjecting  him  to  itripes  and  hard  la- 
bour, st  the  mercy  of  his  rigid  creditor  ;  and  fometimes 
felling  him,  his  wife,  and  children  to  perpetual  foreign 
ilavery  trans  Tlberim  (g)  :    an  opprelhon,    which  produced  1q 

many 

(e)  The  word  itfelf  is  derived  from  fervable   that  the  title  of  the  fir  ft 

the   word  bankuj  or  Banqtift  which  Englifh  ftatute  concerning;  this  of- 

Signifies  the  table  or    counter  of  a  fence,  34  Hen.  "VIII-  c  4    "  againfb 

tradefman  (Dufrefne.   I.  969.)   and  "  fuch   perfons  as  do  atalce   bank- 

•  ruptus,   broken;   denoting  thereby  f<  rupt,"is  aliteral  tranilationofthe 

one  whole  fliop  or  place  of  trade  is  French  idiom  qui  font  ban  que  route. 
broken  an \   gone;     though  others  (£)   Taylor.     Comment    in    L.  de- 

rather   chnfe    to    adopt    the    word  cemviral.     Bynkerih.    O'firv.     Ji.r. 

route,   which  in  French  Signifies,  a  I.  1.  Ileinec   Antiqu.  III.  30.  4. 
trace  or  track,  and  tell  us   that  a  (g)   Tu    Pegu,    and   the    adjacent 

baukrupris  one  who  hath  removed  countries  in  Eaft-India,  the  credi- 

hjs     banque,   leaving   but    a    trace  tor  is    entitled    to    difpofe  of   the 

behind.  (4  lnft.  277.)     And  it  is  ob-  debtor  hiuxTdf,  and  like  wife  of  his 

wife 
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.many  popular  infurrecKons,  and  icceiiions  to  the  mom  facer. 
But  I  mean  the  law  of  cejjlon,  introduced  by  the-chriitian  em- 
perors ;  whereby  if  a  debtor  ceded,  or  yielded  up  all  his  for- 
tune to  his  creditors,  he  was  fecured  from  being  dragged  to 
a  goal,  oniii  quoque  corporal:  cruciatu  femoto  (h)."  For,  as  the 
emperor  juflly  obferves  (i),  il  inhumanum  erat  fpoliatum  foriu- 
i£  nis  fids  infjlidum  damnari"  Thus  far  was  juft  and  rea- 
fonable :  but  as  the  departing  from  one  extreme  is  apt  to  pro- 
duce its  oppofite,  we  find  it  afterwards  enacted  (k),  that  if  the' 
debtor  by  any  unforeleen  accident  was  reduced  to  low  cireum- 
ftances,  and  would  fwear  that  he  had  not  fufhcient  left  to  pay 
his  debts,  he  mould  not  be  compelled  to  cede  or  give  up  even 
that  which  he  had  in  his  polTeffion :  a  law,  which  under  a  fali'e 
notion  of  humanity,  fe ems  to  be  fertile  of  perjury,  injuftice, 
and  abfurdity. 

The  laws  of  England,  more  wifely,  have  fleered  in  the  mid- 
dle between  both  extremes  :  providing  at  oncd%gainft  the  in- 
humanity of  the  creditor,  who  is  not  fuitered  to  confine  an  honeffc 
bankrupt  after  his  effects  are  delivered  up  ;  and  at  the  fame 
time  taking  care  that  all  his  juft  debts  mall  be  paid,,  fo  far  as  the 
effects  will  extend.  But  frill  they  are  cautious  of  encouraging 
prodigality  and  extravagance  by  this  indulgence  to  debtors ; 
and  therefore  they  allow  the  benefit  of  the  laws  of  bankruptcy 
to  none  but  actual  traders;  fince  that  fet  of  men  are,  general- 
ly fpeaking,  the  only  perfcns  liable  to  accidental  loiTes,  and  to  an 
inability  of  paying  their  debts,  without  any  fault  of  their  own. 
If  perfcns  in  other  fituations  of  life  run  in  debt  without  the  power 
of  payment,  they  muft  take  the  confequeuces  of  their  own  indif- 
cretion,  even  though  they  meet  with  fudden  accidents  that  may 
reduce  their  fortunes :  for  the  laws  hold  it  to  be  an  injuitiilable 
practice,  for  any.perfon  but  a  trader  to  encumber  himfelf  with 
debts  of  any  conllderable  value.  If  a  gentleman,  or  one  inaliberal 

wife  and  children;  iitforrmeh  that  Un.  Kid.  vii.  128.) 

he  may  even  violate  with  impunity  (h)  C; ./.  7.  /I.  pjr  tot. 

the  chaftity   of  the  debtor's    wife:  (ij  In!}.  4.  6.  40. 

jbut  then,    Ivy  fo  doin-?',    the  debt  is  ^ky  Is'ov.  1 3.5.  £.  I. 
;;rrderitood  to  be  difcharged.  (Mod. 

pro- 
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.profeffion,   at  the  time  of  contracting  his  debts,  has  a  fufficient 
fund  to  pay  them,  the  delay  of  payment  is  a  fpecies  of  difhone- 
fly,    and  a  temporary  injufHce  to  his  creditor  :   and  if  at  fuch 
time,   he  has  no  fufficient  fund,   the  diihonefty  and  irrjuftice  is 
the  greater.     He  cannot  therefore  murmur,   if  he  fuffers  the 
puniiliment  which  he  has  voluntarily  drawn  upon  himfelf.    But 
in  mercantile  tranfa&ions  the  cafe  is  far  otherwife.     Trade 
connot  be  carried  on  without  mutual  credit  on  both  fides  :  the 
contracting  of  debts  is  therefore  here  not  only  juftifiable,    but 
neceffary.     And  if  by  accidental  calamities,   as  by  the  lofs  of  a 
ihip  in  a  temped,  the  failure  of  brother  traders,  or  by  the  non- 
payment of  perfons  out  of  trade,    a  merchant  or  trader  be- 
comes incapable  of  difcharging  his  own  debts,   it  is  his  misfor- 
tune and  not  his  fault.    To  the  misfortunes  therefore  of  debt- 
ors the  law  has  given  a  companionate  remedy,    but  denied  it 
to  their  faults :   fmce  at  the  fame  time  that  it  provides  for  the 
fecurity  of  commerce,  by  enacting  that  every  confiderable  tra- 
der may  be  declared  a  bankrupt,    for  the  benefit  of  his  credi- 
tors as  well  as  himfelf,    it  has  alfo  to  difcourage   extravagance 
declared,    that  no  one  mall  be  capable  of  being  made  a  bank- 
rupt, but  only  a  trader  ;  nor  capable  of  receiving  the  full  be- 
nefit of  the  flatutes,    but  only  an  indufirious  trader. 

The  firft  ftatute  made  concerning  any  Englifh  bankrupts -was 
3  4  Hen.  VIII.  c.  4.  when  trade  began  firft  to  be  properly  culti- 
vated in  England  :  which  has  been  almoft  totally  altered  by  ftatute 
13  Eliz.  c.y.  whereby  bankruptcy  is  confined  to  fuch  perfons  on- 
ly as  have  ufed  the  trade  of  merchandize,  in  grofs  or  by  retail,  by 
way  of  bargaining,  exchange,  rechange,  bartering,  chevifance 
(1),  or  otherwife ;  or  have  fought  their  living  by  buying  and  felling. 
And  by  ftatute  21  Jac.  I.  c.  19.  perfons  ufmgthe  trade  or  pro- 
feffionof  a  fcrivener,  receiving  other  mens  monies  and  eflates  in- 
to their  truft  and  cuflody,  are  alfo  made  liable  to  the  ftatutes  of 
bankruptcy :  and  the  benefits,  as  well  as  the  penal  parts  of  the 
law,  are  extended  as  well  to  aliens  and  denizens  as  to  natural  born 

(1)  That  is,  making  contracts,     Dufrefne  II.,  569. 

fubjecls*; 
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fubjects;  being  intended  entirely  for  the  protection  of  trade, 
in  which  aliens -are  often  as  deeply  concerned  as  natives.  By 
many  fubfequent  ftatutes,  but  laftly  by  ftatute  5  Geo.  II.  c. 
30.  (m),  bankers i  brokers,  and  factors,  are  declared  liable  to 
the  ftatutes  of  bankruptcy ;  and  this  upon  the  ftme  reafon 
that  fcriveners  are  included  by  the  ftatute  of  James  I.  viz.  for 
the  relief  of  their  creditors;  whom  they  have  otherwife  more 
opportunities  of  defrauding  than  any  other  fet  of  dealers :  and 
they  are  properly  to  be  looked  upon  as  traders,  iince  they 
make  merchandize  of  money,  in  the  fame  manner  as  other 
merchants  do  of  goods  and  other  moveable  chattels.  But  by 
the  fame  act  (n),  no  fdrmer,  grazier  or  drover,  fhkll,  (as  fuch) 
be  liable  to  be  deemed  a  bankrupt :  for  though  they  buy  and 
fell  corn,  and  hay,  and  beads,  in  the  coiirfe  of  hufbandry, 
"yet  trade  is  not  their  principal,  but  only  a  collateral,  object; 
their  chief  concern  being  to  manure  and  till  the  ground,  and 
make  the  beft  advantage  of  its  produce.  And,  b elides,  the 
fubjecting  them  to  the  laws  of  bankruptcy  might  be  a  means 
of  defeating  their  landlords  of  the  fecurity  which  the  law  has 
given  them  above  all  others,  for  the  payment  of  their  refer- 
red rents:  wherefore  alfo,  upon  a  iimiliar  reafon,  a  receiver 
of  the  King's  taxes  is  not  capable  (0),  as  fuch,  being  a  bank- 
rupt ;  left  the  king  mould  be  defeated  of  thofe  extenfive  re- 
medies againft  his  debtors,  which  are  put  into  his  hand  by  the 
prerogative.  By  the  fame  ftatute  (p),  noperfon  mall  have 
a  commiffion  of  bankrupt  awarded  againft  him,  unlefs  at  the 
petition  of  fome  one  creditor,  to  whom  he  owes  100/.  or  of 
two,  to  whom  he  is  indebted  150/.  or  of  more,  to  whom  all 
together  he  is  indebted  200  /.  For  the  law  does  not  look  up- 
on perfons,  whofe  debts  amount  to  lefs,  to  be  traders  confider- 
able  enough,  either  to  enjoy  the  benefit  of  the  ftatutes  them- 
felves,  or  to  entitle  the  creditors,  for  the  benefit  of  public 
commerce,  to  demand  the  distribution  of  their  effects. 

(m)  §.  39,      '  (o)  §1  col. 

(p)  §•  4o.  (p)  J.  23. 

In 
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In  the  Interpretation  of  thefe  fever  al  ftatutes,  it  hath  been 
held,  that  buying  only,  or  felling  only,  will  not  qualify  a  man 
to  be  a  bankrupt;  but  it  muft  be  both  buying  and  felling,  and 
alfo  getting  a  livelihood  by  it.  As,  by  exercifmg  the  calling 
of  a  merchant,  a  grocer,  a  mercer,  or,  in  one  general  word, 
a  chapman,  who  is  one  that  buyes  and  fells  any  thing.  But 
no  handicraft  occupation  (where  nothing  is  bought  and  fold, 
and  therefore  an  exteniive  credit,  for  the  flock  in  trade,  is  not 
neceffary  to  be  had)  will  make  a  man  a  regular  bankrupt ;  as 
that  of  a  hufbandman,  a  gardner,  and  the  like,  who  are  paid 
for  their  work  and  labour  (q).  Alfo  an  inn-keeper  cannot, 
as  fuch,  be  a  bankrupt  (r) :  for  his  gain  or  livelihood  does  not 
arife  from  buying  and  felling  in  the  way  of  merchandize,  but 
greatly  from  the  ufe  of  his  rooms  and  furniture,  his  attendance, 
and  the  like :  and  though  he  may  buy  corn  and  victuals,  to 
fell  again  at  a  profit,  yet  that  no  more  makes  him  a  trader, 
than  a  fchoolmafier  or  other  perfon  is,  that  keeps  a  boarding 
houfe,  and  makes  considerable  gains  by  buying  and  felling 
■what  he  fpends  in  the  hcufe,  and  fuch  a  one  is  clearly  not  with- 
in the  ilatutes  (sj.  But  where  perfons  buy  goods,  and  make 
them  up  intofaleable  commodities,  as  ihoe-makers,  fmiths,  and 
the  like ;  here,  though  part  of  the  gain  is  by  bodily  labour, 
and  not  by  buying  and  felling,  yet  they  are  within  the  Ilatutes 
of  bankrupts  (t)  :  for  the  labour  is  only  in  melioration  of  the 
commodity,  and  rendering  it  more  fit  forfale. 

One  fingle  act  of  buying  and  felling  will  not  make  a  man 
a  trader  ;  but  a  repeated  practice,  and  profit  by  it.  Buying 
and  felling  bank-flock,  or  other  government  fecurities,  will 
not  make  a  man  a  bankrupt ;  they  not  being  goods,  wares, 
or  merchandize,  within  the  intent  of  the  ftatute,  by  which 
a  profit  may  be  fairly  made  (u).  Neither  will  buying  and 
felling  under  particular  reflraints,    or  for  particular  purpofes  ; 

(q)  Cro.  Car.  jr.  (t)  Cro.  Car.  £i-  Skinn.  292. 

(f)  Cro.  Car.  540.   Skinn.  291.  (a;  2  P.  Wins.  308. 

\q)  Skiim.  292.     3  Ivied.  330, 

as 
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as  if  a  commilTioner  of  the  navy  ufes  to  buy  visuals  for  the 
fleet,  and  difpofe  of  the  furplus  and  refufe,  he  is  not  there- 
by made  a  trader  within  the  ftatutes-  (\v).  An  infant,  though 
a  trader,  cannot  be  made  a  bankrupt  :  for  an  infant  can  owe 
nothing  but  for  neceffaries  ;  and  the  ftatutes  of  bankruptcy 
create  no  new  debts,  but  only  give  a  fpeedier  and  more  ef- 
fectual remedy  for  recovering  fuch  as  were  before  due  :  and 
no  perfon  can  be  made  a  bankrupt  for  debts,  which  he  is  not 
liable  at  law  to  pay  (x).  But  a  feme -covert  in  London,  being 
a  fcle  trader  according;  to  the  cuftom,  is  liable  to  a  commiflion 

O  7 

of  bankrupt  (y). 

2.  Having  thus  considered,  who  may,  and  who  may  not, 
be  made  a  bankrupt,  we  are  to  inquire,  fecondly,  by  what 
stMs  a  man  may  become  a  bankrupt.  A  bankrupt  is,  "  a  tra- 
"  der  who  fecretes  himfelf,  or  does  certain  other  ach,  tending 
4i  to  defraud  his  creditors/'  We  have  hitherto  been  employ- 
ed in  explaining  the  former  part  of  this  defcription,  "  a  tra- 
f  der  :"  let  us  now  attend  to  the  latter,  u  who  fecretes  hmi- 
"  felf,  or  does  certain  other  acts,  tending  to  defraud  his  ere- 
"  ditors."  And,  in  general,  whenever,  fuch  a  trader,  as  is 
before  defcribed,  hath  endeavoured  to  avoid  his  creditors  or 
evade  their  juft  demands,  this  hath  been  declared  by  the  legi- 
slature to  be  an  act  of  bankruptcy,  upon  which  a  commiirfou 
may  be  fued  out.  For  in  this  extrajudicial  method  of  proceed- 
in  or,  which  is  allowed  merely  for  the  benefit  of  commerce,  the 
"law  is  extremely  watchful  to  detect  a  man,  whole  circumftan- 
ces  are  declining,  in  the  firft  inftance,  or  at  leaft  as  early  as  pof- 
fible  :  that  the  creditors  may  receive  as  large  a  proportion  of 
their  debts  as  may  be ;  and  that  a  man  may  not  go  on  wanton- 
ly wafting  his  fubftance,  and  then  claim  the  benefit  of  the  fta- 
tutes, when  he  has  nothing  left  to  diftribute. 

To  learn  what  the  particular  acts  of  bankruptcy  are  which 
render  a  man  a  bankrupt,  we  muft  confult  the  fever al  ftatutes, 
and  the  refolutions  formed  by  the  courts  thereon.     Among 

(w)  1  Salk.'lio.  Skinu.  292,  fy)  La  Vie  v.  P&tJift.  M-   6  Geo. 

{%)  Lord  Raym.  443-  III-  B.  R. 

thefe 
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thefe  may  therefore  be   reckoned,     i.    Departing  from  the 
realm,  whereby  a  man  withdraws  himfelf  from  the  jurifdiction 
and  coercion  of  the  law,   with  intent  to  defraud  his  creditors 
(z).    2.  Departing  from  his  own  houfe,  with  intent  to  fecrete 
himfelf,   and  avoid  his  creditors,  (a).      3.  Keeping  in  his  own 
houfe,  privately,   fo  as  not  to  be  {een  or  fpoken  with  by  his 
creditors,   except  for  juft  and  necefTary  caufe  :    which  is  like- 
wife  conftrued  to  be  an  intention  to  defraud  his  creditors,    by 
avoiding  the  procefs  of  the  law  (b).     4.  Procuring  or  fufrer- 
ing  himfelf  willingly  to  be  arrefted,  or  outlawed,  or  imprifon- 
ed,  without  juft  and  lawful  caufe ;  which  is  likewife  deemed 
an  attempt  to  defraud  his  creditors  (c).   5.  Procuring  his  money 
goods,  chattels  and  effects  to  be  attached  or  fequeftered  by  any 
legal  procefs ;    which  is  another  plain  and  direct  endeavour  to 
dif appoint  his  creditors  of  their  fecurity  (d).      6.  Making  any 
fraudulent  conveyance  to  a  friend*,    or  fecret  truftee,    of  his 
lands,  tenements,  goods,  or  chattels:  which  is  an  act  of  the  fame 
fufpicious  nature  with  thelaft(e).  7.  Procuring  any  protection 
not  being  himfelf  privileged  by  parliament,  in  order  to  fcreen 
his  perfon  from  arrefls ;   which  alfo  is  an  endeavour  to  elude 
the  juftice  of  the  law  (f ).   8.  Endeavouring  or  defiring,  by  any 
petition  to  the  king,  or  bill  exhibited  in  any  of  the  king's  courts 
againft  any  creditors,  to  compel  them  to  take  lefs  than  their  jufl 
de^.ts;  or  to  procraftinate  the  time  of  payment,  originally  con- 
tracted for ;  which  are  an  acknowledgment  of  either  his  po- 
verty or  his  knavery  (g).    9.  Lying  in  prifon  for  two  months, 
or  more,  upon  arreft  or  other  detention  for  debt,  without  find- 
ing bail,  in  order  to  obtain  his  liberty  (h).   For  the  inability  to 
procure  bail  argues  a  ftrong  deficiency  in  his  credit,  owing  ei- 
ther to  his  fufpecled  poverty,  or  ill  character;  and  his  neglect: 
to  do  it,  if  able,  can  arife  only  from  a  fraudulent  intention:  in 
either  of  which  cafes  it  is  hicrh  time  for  his  creditors   to  look 


*fci 


{?)   Stat.    igEiiz.  cv7-  (e)  Ibid. 

(a)  Ibid.  1  Jac  I  c  1$.  (fj  Stat.  21  Jac  I.  c,  19. 

(b)  Stat.  13   Eliz.  c  7-  (g)  JhiL 

(c)  Ibid.  I  Jac.  T.  c  I-'.  [h)    Ibid. 

(d)  Stat.  I  Jac.  I.  c.  15. 
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to  themfelves,  and  compel  a  diitribution  of  his  effects.  10.  E- 
fcaping  from  prifon  after  an  arreft  for  a  juft  debt  of  100  /.  or 
upwards  (i).  For  no  man  would  break  prifon  that  \vas«bble 
and  defirous  to  procure  bail ;  which  brings  it  within  the  rea- 
fon  of  the  laft  cafe.  11.  Neglecting  to  make  fatisf action  for 
any  juft.  debt  to  the  amount  of  100/.  within  two  months  after 
fervice  of  legal  procefs,  for  fuch  debt,  upon  any  trader  ha- 
ving privilege  of  parliament  (k). 

These  are  the  fever al  acts  of  bankruptcy,  exprefsly  den- 
ned by  the  ftatutes  relating  to  this  title :  which  being  fo  nu- 
merous, and  the  whole  law  of  bankrupts  being  an  innovation 
on  the  common  law,  our  courts  of  juflice  have  been  tender  of 
extending  or  multiplying  acts  of  bankruptcy  by  any  conftruc- 
tion,  or  implication.  And  therefore  fir  John  Holt  held  (1), 
that  a  man's  removing  his  goods  privately,  to  prevent  their  be- 
ing feifed  in  execution,  was  no  act  of  bankruptcy.  For  the 
ftatutes  mention  only  fraudulent  gifts  to  third  perfons,  and 
procuring  them  to  be  feifed  by  iham  procefs,  in  order  to  de- 
fraud creditors:  but  this,  though  a  palpable  fraud,  yet  fall- 
ing within  neither  of  thofe  cafes,  cannot  be  adjudged  an  act  of 
bankruptcy.  So  alfo  it  has  been  determined  exprefsly,  that  a 
banker's  flopping  or  refuting  payment  is  no  act  of  bankrupt- 
cy ;  for  it  is  not  within  the  defcription  of  any  of  the  ftatutes, 
and  there  may  be  good  reafons  for  his  fo  doing,  as,  fufpicion 
of  forgery,  and  the  like  :  and  if,  in  confequence  of  fuch  re- 
fufal,  he  is  arretted,  and  puts  in  bail,  (till  it  is  no  act  of  bank- 
ruptcy (m)  :  but  if  he  goes  to  prifon,  and  lies  there  two 
months,  then,  and  not  before,   is  he  become  a  bankrupt. 

We  have  teen  who  maybe  a  bankrupt,  and*  what  ads.  will 
make  him  fo  :  let  us  next  confider, 

3.  The  proceedings  on.  a  commifiion  of  bankrupt;  fo  far 
as  they  affect  the  bankrupt  himfelf.     And  thefe  depend  en- 

(1)  Stat-  2r.  Jac.I.  c  19.  (1)  LordRaym.  725. 

(k;  Stat,  4  Geo.  III.  c.  33.  (m)  7  Mod.  139. 

tirely 
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tirely  on  the  fever  al  ftatutes  of  bankruptcy  (it)  ;  all  which  I 
fhall  endeavour  to  blend  top-ether,  and  diVeft  into  a -conciie 
methodical  order. 

And,  firfr,  there  muft  he  a  petition  to  the  lord  chancellor 
by  one  creditor  to  the  amount  of  ico/,  or  by  two  to  the  a- 
mount  of  150/,  or  by  three  or  more  to  the  amount  of  200  /, 
upon  which  he  grants  a  coinmijjlon  to  fuch  difcreet  perfons  as 
to  him  fhall  feem  good,  who  are  then  ftiled  commiflioners 
of  bankrupt.  The  petitioners,  to  prevent  malicious  applica- 
tions, muft  be  bound  in  a  fecurity  of  200/,  to  make  the  par- 
ty amends  in  cafe  they  do  not  prove  him  a  bankrupt.  And 
if,  on  the  other  hand,  they  receive  any  money  or  effects 
from  the  bankrupt,  as  a  recompenfe  for  fuing  out  the  com- 
miflion,  fo  as  to  receive  more  than  their  ratable  dividends  of 
the  bankrupt's  eftate,  they  forfeit  not  only  what  they  fhall 
have  fo  received,  but  their  whole  debt.  Thefe  prcvifions  are 
made,  as  well  to  fecure  perfons  in  good  credit  from  being 
damnified  by  malicious  petitions,  as  to  prevent  knavifh  com- 
binations between  the  creditors  and  bankrupt,  in  order  to  ob- 
tain the  benefit  of  a  commiffion.  When  the  commiffion  is 
awarded  and  iflued,  the  commiflioners  are  to  meet,  at  their 
own  expence,  and  to  take  an  oath  for  the  due  execution  of 
their  commiffion,  and  to  be  allowed  a  fum  not  exceeding  20 s. 
per  diem  each,  at  even/  fitting.  And  no  commiflion  of  bank- 
rupt fhall  abate,  or  be  void,  upon  any  demife  of  the  crown. 

When  the  commiflioners  have  received  their  commiflion, 
they  are  firft  to  receive  proof  of  the.  perfon's  being  a  trader, 
and  having  committed  fome  act  of  bankruptcy  ;  and  then  to 
declare  him  a  bankrupt,  if  proved  fo ;  and  to  give  notice 
thereof  in  the  gazette,  and  at  the  fame  time  to  appoint  three 
meetings.  At  one  of  thefe  meetings  an  election  muft  be 
made  of  affignees,  or  perfons  to  whom  the  bankrupt's  efiate 
mall  be  aihVned,  and  in  whom  it  fhall  be  veiled  for  the  be- 
neht  of  the  creditors ;    which  affignees   are   to  be  chofen  by 

(n)    13.   Eliz.   c  7-  1   Jac   I.    c.  15-   21  Jac.  I.   c  19.   7  Geo.  I.    c  31. 

5  Geo.  II.  c  30.      19  Geo.  il.  c.  32.  8c  24  Geo.  II.  c  57, 

the 
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the  major  part,  in  value,  of  the  creditors,  who  mall  then 
have  proved  their  debts  :  but  may  be  originally  appointed 
by  the  commiffioners,  and  afterwards  approved  or  rejected 
by  the  creditors :  but  no  creditor  mall  be  admitted  to  vote 
in  the  choice  of  affignees,  whole  debt  on  the  ballance  of 
accounts  does  not  amount  to  iol.  And  at  the  third  meeting, 
at  farthefl,  which  .muft  be  on  the  forty  fecond  day  after  the 
advertifement  in  the  gazette,  the  bankrupt,  upon  notice- alfo 
perfonally  ferved  upon  him,  or  left  at  his  ufual  place  of  a- 
bode,  mult  furrender  himfelf  perfonally  to  the  coinmiinon- 
ers,  and  muft  thenceforth  in  all  refpecls  conform  to  the  di- 
rections of  the  fratutes  of  bankruptcy  ;  or,  in  default  there- 
of, mall  be  guilty  of  felony  without  benefit  of  clergy,  and 
mall  fuffer  death,  and  his  goods  and  eftate  fliall  be  diftributed 
among  his  creditors. 

In  cafe  the  bankrupt  abfconds,  or  is  likely  to  run  away, 
between  the  time  of  the  commiihon  iffued,  and  the  laifc 
day  of  furrender,  he  may  by  warrant  from  any  judge  or 
juftice  of  the  peace  be  committed  to  the  county-  goal,  in 
order  to  be  forthcoming  to  the  conroiiffioners  ;  who  are  alfo 
empowered  immediately  to  grant  a  warrant  for  felling  his 
goods  and  papers. 

When  the  bankrupt  appears,  the  commiffioners  are  to 
examine  him  touching  all  matters  relating  to  his  trade  and 
effects.  They  may  alfo  fummon  before  them,  and  examine, 
the  bankrupt's  wife  and  any  other  perfon  whatfoever,  as 
to  all  matters  relating  to  the  bankrupt's  affairs.  And  in  cafe 
any  of  them  mall  refufe  to  aniwer,  or  fliall  not  anfwer  ful- 
ly, to  any  lawful  quefcion,  or  ihall  refufe  to  fubfcri'oe  Inch 
their  examination,  the  commiffioners  may  commit  theYn  to 
prifon  without  bail,  till  they  make  and  figti  a  full  anfv.er  ; 
the  commiffioners  fpecifying  in  their  warrant  of  commitment 
the  queftion  fo  refufed  to  be  anfwered.  And  any  goaler, 
permitting  fuch  perfons  to  efcape,  or  go  out  of  pijfon,  &aU 
forfeit  500L  to  the  creditors. 
Vol.  II.  J I  h  T'az 
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The  bankrupt,  upon  this  examination,  is  bound  upon  pain 
of  death  to  make  a  full  difcovery  of  all  his  eftate  and  effecls, 
as  well  in  expectancy  as  poffeflion,  and  how  he  has  difpofed 
of  the  fame  •  together  with  all  books  and  writings  relating 
thereto":  and  is  to  deliver  up  all  in  his  own  power  to  the 
commit! loners  (except  the  necefiary  apparel  of  himfelf,  his 
wife,  and  his  children)  or,  in  cafe  he  ^onceals  or  imbezzles 
any  effects  to  the  amount  of  zoL  or  withholds  any  books  of 
writings,  with  intent  to  defraud  his  creditors,  he  ihall  be 
guilty  of  felony  without  benefit  cf  clergy  (o). 

After  the  time  allowed  to  the  bankrupt  for  fuch  difcove- 
ry is  expired,  any  other  perfon  voluntarily  difcovering  any 
part  of  his  eftate,  before  unknown  to  the  afiignees,  ihall  be 
entitled  to  five  per  cent,  out  of  the  effects  fo  difcovered,  and 
fuch  farther  reward  as  the  affignees  and  commiflioners  ihall 
think  proper.  And  any  truftee  wilfully  concealing  the  eftate 
of  any  bankrupt,  after  the  expiration  of  the  two  and  forty 
clays,  mall  forfeit  100/.  and  double  the  value  of  the  eftate 
concealed,  to  the  creditors. 

Hitherto  every  thing  is  in  favour  of  the  creditors;  and 
the  law  feems  to  be  pretty  rigid  and  fevere  againft  the  bank- 
rupt :  but,  in  cafe  he  proves  honeft,  it  makes  him  full  a- 
-mends  for  all  this  rigour  and  feverity.  For  if  the  bankrupt 
hath  made  an  ingenuous  difcovery,  hath  conformed  to  the 
directions  of  the  law,  and  hath  act.ed  in  all  points  to  the  fa- 
tisfaction  of  his  creditors-;  and  if  they,  or  four  parts  in  five 
of  them  in  number  and  value,  (but  none  of  them  creditors 
for  lefs  than  20L)  will  fign  a  certificate  to  that  purport  ;  the 
commrffoners  are  then  to  authenticate  fuch  certificate  tinder 
their  hands  and  feals,  and  to  tranfmit  it  to  the  lord  chancel- 
lor :   and  he,   or  two  judges  whom  he  ihall  appoint,  on  oath 

(o)  By    the    laws   of  Naples   all     conceal  the  efFedts  of  a  bankrnpr, 
fraudulent  bankrupts,   particular-     or   let  up  a  pretended  debt  to  de- 
]y  fuch  as   do  not  iurrender  them-     fraud  his  creditors.  (Mod.  Un-Hift. 
felves  within    four    days,   are    pu-     xXviii  '^-) 
nifaed   with  death:    alio   all   who 

made 
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made  by  the  bankrupt  that  fuch  certificate  was  obtained  with- 
out fraud,  may  allow  the  fame  ;  or  difallow  it,  upon  caufe 
ihewn  by  any  of  the  creditors  of  the  bankrupt. 

If  no  caufe  be  ihewn  to  the  contrary,  the  certificate  is  al- 
lowed of  courfe ;  and  then  the  bankrupt  is  entitled  to  a  decent 
and  reaforiahle  allowance  out  of  his  eifecls,  for  his  future  fup- 
port  and  maintenance,  and  to  put  him  in  a  way  of  honeit  in- 
duftry.  This  allowance  is  alio  in  proportion  to  lus  former 
good  behaviour,  in  the  early  difcovery  of  the  decline  of  his 
affairs,  and  thereby  giving  his  creditors  a  larger  dividend.  For, 
if  his  effects  will  not  pay  one  half  of  his  debts,  or  ten  ihillinas 
in  the  pound,  he  is  left  to  the  difcretion  of  the  commiinoners 
and  aifignees,  to  have  a  competent  fum  allowed  him,  not  ex- 
ceeding three  per  cent :  but  if  they  pay  ten  millings  in  the  pound, 
he  is  to  be  allowed  fve per  cent  ;  if  twelve  lhillings  and  iixpence, 
then  ftven  and  a  half  per  cent;  and  if  fifteen  Shillings  in  the 
pound,  then  the  bankrupt  mall  be  allowed  'ten  per  cent:  pro- 
vided, that  fuch  allowance  do  not  in  the  firft  cafe  exceed  200L 
in  the  fecond  250/.  and  in  the  third  300/.  (p). 

Besides  this  allowance,  he  has  alfo  an  indemnity  grant- 
ed him,  of  being  free  and  difcharged  for  ever  from  all  debts 
owing  by  him  at  the  time  he  became  a  bankrupt ;  even 
though  judgment  ihall  have  been  obtained  agairi|t  him,  and 
he  lies  in  prifon  upon  execution  for  fuch  debts;  and,  for  that 
among  other  purpofes,  all  proceedings  on  cominiilion  of 
bankrupt  are,  on  petition,  to  be  entered  of  record,  as  a  per- 
petual bar  againil.  actions  to  be  commenced  on  this  account  1 
though,  in  general,  the  production  of  the  certificate  proper- 
ly allowed  ihall  be  Sufficient  evidence  of  all  previous  procee- 

fp)  By  the  itoman  lav>-  of  cefiion,  if  maintenance  ef  himfelf  arid  familv. 

the  debtor  acquired  any    confider-  Si   quid  mifericsrdiae  caufaei  fuerif 

able  property  fubfequefif  to  the  gi-  relitlum;    put  a    menftruism   vei    art* 

ving  up  of  his  all,   it  was   liable  to  num,   alimentorum  nomine^     nor:    o- 

the  demands  of  his  creditors.    (Ff.  portit  propter  h~:  bona  ejus  Herat  v:- 

42.  3.  4.)   But  this  did  not  extend  to  nuri&arii  net  enini  ffaudandus  eft  alt- 

fuch  allowance  as  was   left  to  him  mentis  coitidianis.      (Ibid.  I  6.) 
©nthe  {core  of  cornpailio-fi,  for  the 

H  h   2  .  dings. 
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clings.  Thus  the  bankrupt  becomes  a  clear  man  again  ;  and, 
by  the  afliftance  of  his  allowance  and  his  own  induftry,  may 
become  a  ufeful  member  of  the  commonwealth  ;  which  is  the 
rather  to  be  expected,  as  he  cannot  be  entitled  to  thefe  benefits, 
but  by  the  teftimony  of  his  creditors  themfelves  of  his  honed 
and  ingenuous  difpofition  ;  and  unlefs  his  failures  have  been 
owing  to  misfortunes,  rather  than  to  mifconduct  and  extra- 


For  no  allowance  or  indemnity  ihall  be  given  to  a  bankrupt, 
unlefs  his  certiiicate  be  figned  and  allowed,  as  before-mention- 
ed ;  and  alfo,  if  any  creditor  produces  a  fictitious  debt,  and 
the  bankrupt  does  not  make  difcovery  of  it,  but  fuffers  the  fair 
creditors  tobe  impofed  upon,  he  lofes  all  title  to  thefe  advantages. 
Neither  can  he  claim  them,  if  he  has  given  with  any  of  his 
children  above  ioo/.  for  a  marriage  portion,  unlefs  he  had  at 
that  time  fufficient  left  to  pay  all  his  debts  ;  or  if  he  has  loft 
at  any  one  time  5/.  or  in  the  whole  100/.  within  a  twelve- 
month before  he  became  bankrupt,  by  any  manner  of  gaming 
or  wagering  whatsoever ;  or,  within  the  fame  time,  has  loft  to 
the  value  of  100/.  by  ftockjobbing.  Alio,  to  prevent  the  too 
common  practice  of  frequent  and  fraudulent  or  carelefs  breaking, 
a  mark  is  fet  upon  fuch  as  have  been  once  cleared  by  a  comraii- 
iion  of  bankrupt,  or  have  compounded  with  their  creditors, 
or  have  been  delivered  by  an  aft  of  infolvency :  which  is  an 
eccafipnal  act,  frequently  palTed  (q)  by  the  legifiature ;  where- 
by all  perfons  whatfoever,  who'  are  either  in  too  low  a  way  of 
dealing  to  become  bankrupts,  or  not  being  in  a  mercantile  ftate 
of  life  are  not  included  within  the  laws  of  bankruptcy,  are  dif- 
charged  from  all  fuits  and  imprifonment,  upon  delivering  up  all 
their  eftate  and  effects  to  their  creditors  upon  oath,  at  the  feffions 
or  ainfes  ;  in  which  cafe  their  perjury  or  fraud  is  ufually,  as 
in  cafe  of  bankrupts,  punilhed  with  death.  Perfons  who  have 
been  once  cleared  by  this,  or  either  of  the  other  methods,  (of 
compoiltion  with  their  creditors,    or  bankruptcy)  and  after - 

fq)  Stat.  28  Geo.  II.  c.  13.     32  Geo.  II.  c.  28.    1  Geo.  III.  c  if.    5  Geo. 
MI.  e.  4r. 

wards 
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wards  become  bankrupts  again,  unlefs  they  pay  fall  fifteen  mil- 
lings in  the  pound,  are  only  thereby  indemnified  as  to  the  con- 
finement of  their  bodies;  but  any  future  eftate  they  mall  acquire 
remains  liable  to  their  creditors,  excepting  their  neceffary  appa- 
rel, houfehold  goods,  and  the  tools  and  implements  of  their 
trades. 

Thus  much  for  the  proceedings  on  a  coramiflion  of  bank3 
rupt,  fo  far  as  they  affect  the  bankrupt  himfelf  personally. 
Let  us  next  confider, 

4.  How  fuch  proceedings  affect  or  transfer  the  eflate  and  pro- 
perty of  the  bankrupt.  The  method  whereby  a  real  eftate,  ia 
lands,  tenements,  and  hereditaments,  may  be  transferred  by 
bankruptcy,  was  fhewn  under  its  proper  head,  in  a  former 
chapter  (r).  At  prefent  therefore  we  are  only  to  confider  the 
transfer  of  things  perfonal  by  this  operation  of  law,. 

By  virtue  of  the  ftatutes  before -mentioned  all  the  perfonal 
eftate  and  effects  of  the  bankrupt  are  confidered  as  veiled,  by 
the  a£t  of  bankruptcy,  in  the  future  affignees  of  his  cqmmiffi on- 
ers, whether  they  be  goods  in  actual  poffeffion,  or  debts,  con- 
tracts, and  other  chofes  in  action;  and  the  commiffioners  by 
their  warrant  may  caufe  any  houfe  or  tenement  of  the  bank- 
rupt to  be  broken  open,  in  order  to  enter  upon  and  feife  the 
fame.  And,  when  the  affignees  are  chofen  or  approved  by 
the  creditors,  the  commiiiioners  are  to  affign  every  thing  over 
to  them  ;  and  the  property  of  every  part  of  the  eftate  is  there- 
by as  fully  veiled  in  them,  as  it  was  in  the  bankrupt  himfelf, 
and  they  have  the  fame  remedies  to  recover  it  (s). 

The  property  verted  in  the  affignees  is  the  whole  that  the 
bankrupt  had  in  himfelf,  at  the  time  he  committed  the  firft 
acl:  of  bankruptcy,  or  that  has  been  veiled  in  him  firi.ce,  be- 
fore his  debts  are  fatisfied  or  agreed  for.  Therefore  it  is  ufu- 
ally  foid,  that  once  a  bankrupt,  and  always  a  bankrupt :  by 
which  is  meant,  that  a  plain  direct  ad  of  bankruptcy  once 

If)  Pag.  285.  (s)  12.  Mod.  334. 

H  h  1  'com- 
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committed  cannot  be  purged,  or  explained  away,  by  any 
fubfequent  conduct,  as  a  dubious  equivocal  act  may  be  (t)  ; 
but  that,  if  a  commiffion  is  afterwards  awarded,  the  com- 
rniflion  and  the  property  of  the  aflignees  mall  have  a  relati- 
on, or  reference,  back  to  the  firft  and  original  act  of  bank- 
ruptcy (u).  Infomuch  that  all  tranfactions  of  the  bankrupt 
are  from  that  time  absolutely  null  and  void,  either  with  re- 
gard to  the  alienation  of  his  property,  or  the  receipt  of  his 
debts  from  fuch  as  are  privy  to  his  bankruptcy  ;  for  they  are 
no  longer  his  property,  or  his  debts,  but  thofe  of  the  future 
ailignees.  And,  if  an  execution  be  fued  out,  but  not  ferv- 
ed  and  executed  on  the  bankrupt's  effects  till  after  the  act  qf 
bankruptcy,  it  is  void  as  againft  the  alTignees.  But  the  king 
is  not  bound  by  this  fictitious  relation,  nor  is  within  the  fta- 
tutes  of  bankrupts  (w)  ;  for  if,  after  the  act  of  bankruptcy 
committed,  and  before  the  affignment  of  his  effects,  an  ex- 
tent iffues  for  the  debt  of  the  crown,  the  goods  are  bound 
thereby  (x).  In  France  this  doctrine  of  the  relation  is  car- 
ried to  a  very  great  length  ;  for  there  every  act  of  a  mer- 
chant, for  ten  days  precedent  to  the  act  of  bankruptcy,  is 
prefumed  to  be  fraudulent,  and  is  therefore  void  (y).  But 
with  us  the  law  ftands  upon  a  more  reafonable  footing  :  for, 
as  thefe  ads  of  bankruptcy  may  fometimes  be  fecret  to  all 
but  a  few,  and  it  would  be  prejudicial  to  trade  to  carry  this 
notion  to  its  utmoit  length,  it  is  provided  by  ftatute  19  Geo. 
II.  c.  32.  that  no  money  paid  by  a  bankrupt  to  a  bona  fide  or 
real  creditor,  in  a  courfe  of  trade,  even  after  an  act  of  bank- 
ruptcy done,  mall  be  liable  to  be  refunded.  Nor,  by  fta- 
tute 1  Jac.  I.  c.  15.  fhall  any  debtor  of  a  bankrupt,  that  pays 
Jum  his  debt,  without  knowing  of  his  bankruptcy,  be  liable  to 
account  for  it  again.  The  intention  of  this  relative  power 
being  only  to  reach  fraudulent  tranfactions,  and  not  to  diltrefs, 
the  fair  trader. 

The  aliignees  may  purfue  any  legal  method  of  recovering 
this  property  fo  veiled  in  them,  by  their   own  authority  ;  but 

(t)   Salk.no.  (x).Viner.    Abr.  t.    creditor  and 

til)   4  BunS  33.  bankr.  104. 

(w)   Atk.  2iiZ-  (y)  Sp.  L    b.  29.  c  16. 

cannot 
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cannot  commence  a  fuit  in  equity,  nor  compound  any  debts 
owing  to  the  bankrupt,  nor  refer  any  matters  to  arbitration, 
without  the  content  of  the  creditors,  or  the  major  part  of 
them  in  value,  at  a  meeting  to  be  held  in  purfuance  of  notice 
in  the  gazette. 

When  they  have  got  in  all  the  effects  they  can  reafonably 
hope  for,  and  reduced  them  to  ready  money,  the  alllgnees 
muft,  within  twelve  months  after  the  commiifion  ifiued, 
give  one  and  twenty  days  notice  to  the  creditors  of  a  meeting 
for  a  dividend  or  difiribution  ;  at  which  "time  they  muft  pro- 
duce their  accounts,  and  verify  them  upon  oath,  if  required. 
And  then  the  commiiTionersihall  direct  a  dividend  to  be  made, 
at  fo  much  in  the  pound,  to  all  creditors  who  have  before  pro- 
ved, or  mail  then  prove,  their  debts.  This  dividend  muft  be 
made  equally,  and  in  a  ratable  proportion,  to  all  the  creditors, 
according  to  the  quantity  of  their  debts  ;  no  regard  being  had 
to  the  quality  of  them.  Mortgages  indeed,  for  which  the  cre- 
ditor has  a  real  fecurity  in  his  own  hands,  are  entirely  fafe  ; 
for  the  commiflion  of  bankrupt  reaches  only  the  equity  of  re- 
demption (z).  So  are  alfo  perfonal  debts,  where  the 
creditor  has  a  chattel  in  his  hands,  as  a  pledge  or 
pawn  for  the  payment,  or  has  taken  the  debtor's  lands 
or  goods  in  execution.  And,  upon  the  equity  of  the 
ftatute  8  Ann.  c.  14.  (which  directs,  that,  upon  all  exe- 
cutions of  goods  being  on  any  premifes  demifed  to  a 
tenant,  one  year's  rent  and  no  more  mall,  if  due,  be  paid 
to  the  landlord)  it  hath  alfo  been  held,  that  under  a  com. 
million  of  bankrupt,  which  is  in  the  nature  of  a  ftatute-ex- 
ecution,  the  landlord  mall  be  allowed  his  arrears  of  rent 
to  the  fame  amount,  in  preference  to  other  creditors,  even 
though  he  hath  neglected  to  diftrem,  while  the  goods  re- 
mained on  the  premifes;  which  he  is  otherwife  entitled  to 
do  for  his  entire  rent,  be  the  quantum  what  it  may  (a).  But, 
otherwife,  judgments  and  recognizances,  (both  which  are 
debts  of  record,  and  therefore  at  other  times  Have  a  priori- 
ty)   and   alio    bonds    and  obligations   by  deed  or   fpecial  in- 

(z^LFindi.  Rep.  466.  (a)  A.tk.  103,  104. 

H  h  4  ftrument 
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liniment  (which  are  called  debts  by  fpecialty,  and  are  ufual- 
I}'  the  next  in  order)  thefe  are  all  put  on  a  level  with  debts 
by  mere  fimple  contract,  and  all  paid  pari  pajjii.  Nay,  fo  far 
is  this  matter  carried,  that,  by  the  exprefs  provifion  of  the 
ftatutes,  debts  not  due  at  the  time  of  the  dividend  made,  as 
bonds  or  notes  of  hand  payable  at  a  future  day,  ihall  be  paid 
equally  with  the  reft  (b),  allowing  a  difcount  or  drawback  in 
proportion.  And  infurances,  and  obligations  upon  bottomry 
or  refpondentla,  bona  fide  made  by  the  bankrupt,  though  for- 
feited after  the  commiihon  is  awarded,  fhall  be  looked  upon  in 
the  fame  light  as  debts  contracted  before  any  act  of  bankruptcy. 

Within  eighteen  months  after  the  commiiTion  ifTued,  a 
fecond  and  final  dividend  ihall  be  made,  unlefs  all  the  effects 
were  exhaufted  by  the  htfr.  And  if  any  furplus  remains  after 
paying  every  creditor  his  full  debt,  it  ihall  be  reftored  to  the 
bankrupt*  This  is  a  cafe  which  fometimes  happens  to  men  in 
trade,  who  involuntarily,  or  at  leaft  unwarily,  commit  acts  of 
bankruptcy,  by  abfconding  and  the  like,  while  their  effects  are 
more  than  iufficient  to  pay  their  creditors.  And,  if  any  fufpi- 
cious  or  malevolent  creditor  will  take  the  advantage  of  fuch  acts, 
and  fue  out  a  commiffion,  the  bankrupt  has  no  remedy,  but 
muft  quietly  fubmit  to  the  effects  of  his  own  imprudence  ;  ex- 
cept that,  upon  fatisfaction  made  to  all  the  creditors,  the  com- 
miiiion  may  be  fuperfeded  (c).  This  cafe  may  alio  happen, 
when  a  knave  is  defirous  of  defrauding  his  creditors,  and  is 
compelled  by  a  commiiTion  to  do  them  that  juftice,  which  o- 
therwife  he  wanted  to  evade.  And  therefore,  though  the  u- 
fual  rule  is,  that  all  intereft  on  debts  carrying  intereft  ihall 
eeafe  from  the  time  of  iiTuing  the  commiffion,  yet,  in  cafe  of  a 
furplus  left  after  payment  of  every  debt,  fuch  intereft  fhall  a- 
o-ain  revive,  and  be  chargeable  on  the  bankrupt  (d),  or  his  re* 
prefentatives. 

(b)  LordRaym.  1 5!g.  (d)  Atk.  244. 

ffl  2  Cli.  CeX  144- 

Chapter 
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Chapter     the    thirty     second. 


Of   TITLE    by   TESTAMENT,   astd 

ADMINISTRATION. 


THERE  yet  remain  to  be  examined,  in  the  prefent  chap- 
ter, two  ether  methods  of  acquiring  perfonal  eftates, 
viz.  by  te/i anient  and  admhiijl ration.  And  thefe  I  propofe 
to  confider  in  one  and  the  fame  view ;  they  being  in  their 
nature  fo  connected  and  blended  together,  as  makes  it  im- 
pofiible  to  treat  of  them  diftiiictly,  without  manifect  tauto- 
logy and  repetition. 

XI,  XII.  In  the  purfuit  then  of  this  joint  Fubjedr,  I  fhall, 
firft,  enquire  into  the  original  and  antiquity  of  tefiaments  and 
adminiftrations  ;  mall,  fecondly,  fhewwho  is  capable  of  making 
a  lafl  w7ill  and  teftament ;  mall,  thirdly,  confider  the  nature 
of  a  teftament  and  its  incidents  *  mall,  fourthly,  mew  what  an 
executor  and  adminifcrator  are,  and  how  they  are  to  be  ap- 
pointed ;  and,  laftly,  mall  feiect  fome  few  of  the  general 
heads  of  the  office  and  duty  of  executors   and  administrators. 

First,  as  to  the  original  of  teftaments  and  adminiftrations. 
We  have  more  than  once  obferved,  that,  when  property 
came  to  be  vefted  in  individuals  by  the  right  of  occupancy, 
it  became  necefiarjr  for  the  peace  of  fociety,  that  this  occu- 
pancy mould  be  continued,  not  only  in  the  prefent  poneifor, 
but  in  thofe  perfons  to  whom  he  mould  think  proper  to 
transfer   it ;    which  introduced   the   doctrine   and  practice  of 

alienations, 
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alienations,  gifts,  and  contracts.  But  thefe  precautions 
would  be  very  iliort  and  imperfect,  if  they  were  confined  to 
the  life  only  of  the  occupier  ;  for  then  upon  his  death  all  his 
goods  would  again  become  common,  and  create  an  infinite  va- 
riety of  ftrife  and  confufion.  The  law  of  very  many  lbcieties 
has  therefore  given  to  the  proprietor  a  right  of  continuing  his 
property  after  his  death,  in  fuch  perfons  as  he  fliall  name  ;  and, 
in  defect  of  fuch  appointment  or  nomination,  the  law  of  every 
fociety  has  directed  the  goods  to  be  vefted  in  certain  particular 
individuals,  exclusive  of  all  other  perfons  (a).  The  former 
method  of  acquiring  perfonal  property,  according  to  the  ex- 
prefs  directions  of  the  deceafed,  we  call  a  teflamcnt :  the  lat- 
ter, which  is  alfo  according  to  the  will  of  the  deceafed,  not 
expreffed  indeed  but  prefumeel  by  the  law  (b),  we  call  in 
England  an  adminiff ration  ;  being  the  fame  which  the  civil  law- 
yers term  a  fuccemon  ab  inteftaio,  and  which  anfwers  to  the 
defcent  or  inheritance  of  real  eftates. 

Testaments  are  of  very  high  antiquity.  We  find  them 
m  ufe  among  the  antient  Hebrews  •  though  I  hardly  think  the 
example  ufually  given  (c),  of  Abraham's  complaining  (d)  that, 
unlefs  he  had  fome  children  of  his  body,  his  fleward  Eliezer 
of  Damafcus  would  be  his  heir,  is  quite  conclufive  to  mew 
that  he  had  made  him  fo  by  v/ril.  And  indeed  a  learned  wri- 
ter (e)  has  adduced  this  very  pafTage  to  prove,  that  in  the 
patriarchal  age,  on  failure  of  children  or  kindred,  .the  fer- 
vants  born  under  their  mafter's  roof  fucceeded  to  the  inheri- 
tance as  heirs  at  law  (f).  But,  (to  omit  what  Eufebius  and 
others  have  related  of  Noah's  teftament,  made  in  writing  and 
witnefied  under,  his  fedl,  whereby  he  difpofed  of  the  whole 
world)  (g),  I  apprehend  th?,t  a  much  more  authentic  inftance 
of  the  early  ufe  of  teftaments  may  be  found  in  the  facred 
writings     (h),     wherein    Jacob    bequeaths     to    his    fon  Jo- 

(a)  Piiff.  L.  of  N.  b.  4.  c.  10.  (e)  Taylor's  elem.  civ.  law.  517. 

(b)  Ibid.  b.  4.  c  11.'  (f)   See  pag.  12. 

(c)  Earbeyr.Fnff.4.  10.  4<~roc!olph.  (z)  Seldeii.  :h- [ucc.  Etr.  c  24. 
Orpb.  Leg    1.  r.  (hj  Gen.  o:4& 

(d)  Gen.  c  15. 

feph 
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feph  a  portion  of  his  inheritance  double  to  that  of  his  bre* 
thren  :  which  will  we  find  carried  into  execution  many 
hundred  years  afterwards,  when  the  poiterity  of  Jofeph  were 
divided  into,  two  diftinct  tribes,  thofe  of  Ephraim  and  Ma- 
naileh,  and  had  two  feveral  inheritances  ailigned  them; 
whereas  the  defendants  of  each  of  the  other  patriarchs 
formed  only  one  {ingle  tribe,  and  had  only  one  lot  of  inhe- 
ritance. Solon  was  the  firft  legislator  that  introduced  wills 
into  Athens  (i)  ;  but  in  many  other  parts  of  Greece  they 
were  totally  difcountenanced  (fc).  In  Rome  they  were  un- 
known, till  the  laws  of  the  twelve  tables  were  compiled, 
which  firft  gave  the  right  of  bequeathing  (1) :  and,  among 
the  northern  nations,  particularly  among  the  Germans  (m) 
jeftaments  were  not  received  into  ufe.  And  this  variety  may 
ferye  to  evince,  that  the  right  of  making  wills  and  difpo- 
frog  of  property  after  death,  is  merely  a  creature  of  the  civil 
(late  (n)  ;  which  has  permitted  it  in  forne  countries,  and  de- 
nied it  in  others  :  and,  even  where  it  is  permitted  by  law,  it 
is  Subjected  in  different  formalities  and  renrictions  in  al- 
moft  every  nation  under  heaven  (o). 

With  us  in  England  this  power  of  bequeathing  is  co- 
eval with  the  firft  rudiments  of  the  law :  for  we  have  no  tra- 
ces or  memorials  of  any  time  when  it  did  not  exift.  Men- 
tion is  made  of  inteftacy,  in  the  old  law  before  the  conqueft, 
as  being  merely  accidental  ;  and  the  distribution  of  the  in- 
teftate's  eftate,  after  payment  of  the  lord's  heriot,  is  then 
directed  to  go  according  to  the  eftabliihed  law.  "  She  qids 
ii  Incuria,  five  morte  repentina,  fuerlt  iniejlatus.imrtuus,  do- 
"  minus  tamen  nullam  rerum  fuarum  partem  (praeter  earn  cuac 
"jure  debetur  hereoti  nomine)  Jibi  afjiumio.  V.erum  poffeffio- 
(i  nes  uxor:,  Uberh,  ei  cognatlone  prcximus,  pro  fuo  cuiquc 
"jure,  difiribuantur  (p)."  But  we  are  not  to  imagine,  that 
the  power  of  bequeathing  extended  originally  to  all  a  man's 
perfonal  eftate.     On  the  contrary,   Glanvil  will  inform  us  (q), 

(i)  Plutarch.  In  vita  Solon.  (o)  Sp.  L.  b.  27.  c.  1.    Yinnius  in 

(k)  Pott.  Antiqu.  1.  4.  c.  15.  In)}.  1.  2.  tit.  10 


(\)  Inft.  2.  22.  1.  (p)  LL.  Canut.  c  63. 

^m)  Tacit,  dc  mor.  Germ.  21.  ,       (c[)  I.  2.  c  5. 

ln)  See  pag.   j  3. 
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that  by  the  common  law,  as  it  flood  in  the  reign  of  Henry 
the  fecond,  a  man's  goods  were  to  be  divided  into  three  e^  lal 
parts;  of  which  one  went  to  his  heirs  or  lineal  defendants, 
another  to  his  wife,  and  the  third  was  at  his  own  difpofal :  or 
if  he  died  without  a  wife,  he  might  then  difpofe  of  one 
-moiety,  and  the  other  went  to  his  children ;  and  fo  e  converfo, 
if  he  had  no  children,  the  wife  was  entitled  to  one  moiety, 
and  he  might  bequeath  the  other;  but,  if  he  died  without 
either  wife  or  iffue,  the  whole  was  at  his  own  difpofal  (r).  The 
fliares  of  the  wife  and  children  were  called  their  reafonable 
parts;  and  the  writ  de \ratianabili parte  honorum  was  given  to 
recover  them  (s). 

This  continued  to  be  the  law  of  the  land  at  the  time  of 
rmgnfl  carta,  which  provides,  that  the  king's  debts  mall,  firft 
of  all  be  levied,  and  then  the  refidue  of  the  goods  mall  go 
to  the  executor  to  perform  the  will  of  the  deceafed  :  and, 
if  nothing  be  owing  to  the  crown,  "  omnia  cat  alia  cedant  de- 
"  funclo;  falv'is  uxorl  tffius  et  puerls  fiiis  rationabllibus  parti- 
<i  bus  fuls  (t).??  In  the  reign  of  king  Edward  the  third  this 
right  of  the  wife  and  children  was  {till  held  to  be  the  uni- 
verfal  or  common  law  (u)  ;  though  frequently  pleaded  as 
the  local  cufrom  of  Berks,  Devon,  and  other  counties  (w)  : 
and  fir  Henry  Finch  lays  it  down  exprefsly  (x),  in  the  reign 
of  Charles  the  firft,  to  be  the  o-eneral  law  of  the  land.  But 
this  law  is  at  prefent  altered  by  imperceptible  degrees,  and 
the  deceafed  may  now  by  will  bequeath  the  whole  of  his 
goods  and   chattels;  though  we  cannot  trace  out  when   firfr. 

(r)  Bracion.  1.  2.  e.  26.  Flet.  1.  2.  and  that  her  hufband  died  worth 

c.  57-  200,006  marks,  without  iilue had  be- 

(s)  F.N.  B.  122.  tween   them;    and    thereupon    me 

(t)  9  Hen.  III.  c.  1 3.  claimed  the  moiety.     Some  excep- 

(u)  A  Widow  brought  an  action  of  tions  were  taken  to  the  pleadings, 

(detinue  againlt  her  hufband's  exe-  and  the  facTt  of  the  hufband's  dying 

cutors,  quad  cum  per  confuetud'tnem  without  iflue  was  denied;    but  the 

i otitis  re gn:  At:giiae  haclenus  ufitatam  rule  of  law,   as  ilated  in  the  writ, 

et  appro!  ata?;:,  uxores  debent  et  folent  feems  to  have  been  univerfally  al- 

a  tempore,  &c.  habere  futim  rationabi-  lowed.  (M-  3^-  Edw.  III.  25.)  And  a 

fern partem  honorum  maritorum  fuo-  fimilar  cafe  occurs  in  If.  i"].  Ediu. 

rtr/n:  ita  videlicet,  quod  fi  mdlos  ha-  III.  9. 

buerint  liber  ost  tunc  m'edietatem ;  et,  (w;  Reg.  Brev.  142.  Co.  Litt.  176- 

<■"  habuenint,  tunc,  tertiamfartyrnt  etc.  (x)  Law.  1 75. 

this 
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this  alteration  began.  Indeed  fir  Edward  Coke  (y)  is  of  o- 
pinion,  that  this  never  was  the  general  law,  but  only  ob- 
tained in  particular  places  by  fpecial  cuftom :  and  to  eftabliih 
that  doctrine  he  relies  on  a  pafTage  in  Bracton,  which  in 
truth/  when  compared  with  the  context,  makes  directly  agamic 
his  opinion.  For  Br  acton  (z)  lays  down  the  doctrine  of  the 
reafonable  part  to  be  the  common  law  ;  but  mentions  that  as  a 
particular  exception,  which  fir  Edward  Coke  has  haftily  cited 
for  the  general  rule.  And  Glanvil,  magna  carta,  Fleta,  the 
year-books,  Fitzherbert,  and  Finch,  do  all  agree  with  Brac- 
ton,  that  this  right  to  the  pars  rationabilis  was  by  the  common 
law :  which  alfo  continues  to  this  day  to  be  the  general  law  of 
our  fifter  kingdom  of  Scotland  (a).  To  which  we  may  add,, 
that,  whatever  may  have  been  the  cuftom  of  later  years  in  many 
parts  of  the  kingdom,  or  however  it  was  introduced  in  deroga- 
tion of  the  old  common  law,  the  antient  method  continued  in 
ufe  in  the  province  of  York,  the  principality  of  Wales,  and  the 
city  of  London,  till  very  modern  times :  when,  in  order  to  favour 
the  power  of  bequeathing,  and  to  reduce  the  whole  kingdom  to 
the  fame  ftandard,  three  ftatutes  have  been  provided ;  the  one 
4  and  5  W.  &  M.  c.  2.  explained  by  2  and  3  Ann.  c.  5.  for 
the  province  of  York;  another  7  &  8  W.  III.  c.  38.  for  Wales  ; 
and  a  third,  11  Geo.  I.  c.  18.  for  London:  whereby  it  is  en- 
acted, that  perfons  within  thofe  diftricts,  and  liable  to  thofa 
cuftoms,  may  (if  they  think  proper)  difpofe  of  all  their  perfon- 
al  eftates  by  will ;  and  the  claims  of  the  widow,  children,  and 
other  relations,  to  the  contrary,  are  totally  barred.  Thus  is 
the  old  common  law  now  utterly  abolifhed  throughout  all  the 
kingdom  of  England,  and  a  man  may  devife  the  whole  of  his 
chattels  as  freely,  as  he  formerly  could  his  third  part  or 
moiety.  In  difpofmg  of  which,  he  was  bound  by  the  cuftom 
of  many  places  (as  was  ftated  in  a  former  chapter)  (b)  to  re- 
member his  lord  and  the  church,  by  leaving  them  his  two 
beft  chattels,  which  was  the  original  of  heriots  and  mortua- 
ries; and  afterwards  he  was  left  at  his  own  liberty,  to  be- 
queath the  remainder  as  he  pleafed. 

(v)  2  Inft.  33.  (aJDalrymp.  of  feud,  proreity.  14$. 

\z)  1.  Z.  c  26.  §.  2.  (b;  Pag.  426, 

In 
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In  cafe  a  perfon  made  ho  difpofition  of  fuch  of  his  -roods' 
as  were  teftable,    whether  that  were  only  part  or   the  whole 
of  them,    he  was,   and  is,   £aid  to   die  inteilate  ;    and  in  fuch 
cafes  it  is  faid,  that  by  the  old  law  the  king  was  entitled  to- 
feife  upon  his  goods,  as  the~ pur em patriae.,  and   general  trus- 
tee of  the  kingdom  (c).    This  prerogative  the  king  continued 
to  exercife  for  fome  time  by  his  own  miniflers  of  juitice  ;    and 
probably  in  the   county   Court,    where   matters  of  all   kinds 
were  determined  :   and  it  Was  granted  as  a  franchife  to  many 
lords  of  manors,  and  others,  who  have  to  this  day  a  'prefcrip- 
tive  right  to   grant  adminiftration  to    their   inteilate   tenants 
and  fuitors,  in  their  own  courts  baron  and  other  courts,    or 
to  have  their  wills  there  proved,  in  cafe  they  made  any  difpo- 
fition (d).     Afterwards  the  crown,   in  favour  of  the  church, 
inveffed  the  prelates  with  this  branch  of  the   prerogative  : 
which  was  done,  faid  Perkins  (e),    becaufe  it  was  intended 
by  the  law,    that  fpiritual  men  are  of  better  confcience  than 
laymen,  and  tliat  they  had  more  knowledge  what  things  would 
conduce  to  the  benefit  of  the  foul  of  the  deceafed.    The  o-oods 
therefore  of  intedates  were  given  to  the  ordinary  by  the  crown  ; 
and  he  might  feife  them,    and   keep  them  without  wafting, 
and  alfo  might  give,  aliene,  or  fell  them  at  his  will,    and  dif- 
pofe  of  the  money  in  pros  it  fits:    and,    if  he  did  otherwife,    he 
broke  the  confidence  which  ths  law  repofed  in  him  (f).       So 
that  properly  the  whole  intereft  and  power,  which  were  grant- 
ed to  the  ordinary,   were  only  thofe  of  being  the  king's  al- 
moner within  his  diocefe;   in  truft  to  diftribute  the  inteftate's 
goods  in  charity  to   the  poor,  or   in  fuch  fuperfiitious  ufes  as 
the   miftaken   zeal   of  the   times  had   denominated  pious  (g). 
And,    as  he  had  thus  the  difpofition   of  intefiates  effects,  the 
probate  of  wills  of  cdurfe  followed :    for  it  was    thought  juit. 
and  natural,  that  the  will,  of  the  deceafed  mould  be  proved 
to  the  fatisfaclion   of  the    prelate,   whofe  right  of  diftnbuting 
his  chattels  for  the  good  of  his  foul  was  effectually  fuperfeded 
thereby. 

(c)  9  Rep.  38.  (f)  Finch.  Lav/.  173,  174. 

(d)  Ibid-  37.  Ur}  Piowd.  277. 

(e)  §.  4S6. 
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The  goods  of  the  inteftate  being  thus  veiled  in  the  ordi- 
nary upon  the  nioft  folemn  and  conscientious  truif,  the  reve-* 
rend  prelates  were  therefore  not  accountable  to  any,  but  to 
God  and  themfelves,  for  their  conduct  (h).  But  even  in 
Fleta's  time  it  was  complained  (i),  "  quod  or 'dinar ii ,  hujuf* 
modi  bona  nominee  ecclefiae  occupantes,  mrflam  vel  faltem  indebi- 
tarn  faciunt  dijiributionem"  And  to  what  a  length  of  iniqui- 
ty this  abufe  was  carried,  mod  evidently  appears  from  a  glofs 
of  pope  Innocent  IV  (k),  written  about  the  year  1 250  ;  where- 
in he  lays  it  down  for  eftabliihed  canon  law,  that  "  in  Britan- 
nia tertia  pars  bonorum  decedeniium  ab  tnlefiato  in  opus  ecclefiae 
et  pauperum  difpenfanda  eft?*  Thus  the  popifh  clergy  took 
to  themfelves  (1)  (under  the  name  of  the  church  and  poor) 
the  whole  refldiie  of  the  deceafed's  eftate,  after  the  partes 
raiionahiles ,  or  two  thirds,  of  the  wife  and  children  were  de- 
ducted ;  without  paying  even  his  lawful  debts,  or  other  char- 
ges thereon.  For  which  reafon  it  was  enacted  by  the  fla- 
tute  of  Weltm.  2.  (m)  that  the  ordinary  mall  be  bound  to 
pay  the  debts  of  the  inteftate  fo  far  as  his  goods  will  extend, 
in  the  fame  manner  that  executors  were  bound  in  cafe  the  de- 
ceafed  had  left  a  will :  a  ufe  more  truly  pious  than  any  re- 
quiem, or  mafs  for  his  foul.  This  was  the  firft  check  given  to 
that  exorbitant  power,  which  the  law  had  entrufted  with  or- 
dinaries. But,  though  they  were  now  made  liable  to  the 
creditors  of  the  inteftate  for  their  juft  and  lawful  demands, 
yet  the  fefiduum,  after  payment  of  debts,  remained  frill  in 
their  hands,  to  be  applied  to  whatever  purpofes  the  confeience 
of  the  ordinary  mould  approve.  The  flagrant  abufes  of 
which  power  occafioned  the  legiflature  again  to  inter- 
pofe,  in  order  to  prevent  the  ordinaries  from  keeping 
any  longer  the  adminiftration  in  their  own  hands,  or 
thofe  of  their  immediate  dependents  :    and  therefore  the  fta- 

(h)  Plowd.  277.  York/hire,  tins  proportion  was  fet- 

(i)  /.  I.e.  si-  f-  10.  tied  by  a  papal  bnlle  A.  D.   1254- 

(k)  in  Decretal.  1.  5.  /.  3.  c.  42.  f&egtft-  honoris  de  Klchm.   101.)  and 

(1)  The  proportion  given  to  the  was  obferved  till  aboliihed    by  the 

prieft,  and  to  other  pious  ufes,  was  ftatute  26  Hen.  VIJL  c.  15. 

different  in  different  countries.   In  (m)  13  Edw.  I.  C  39. 

the  archdeaconry  of  Richmond  in 

tute 
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ftatute  31  Edw.  III.  c.  11.  provides,  that,  in  cafe  of  inteflacy 
the  ordinary  mall  depute  the  neareft  and  molt  lawful  friends  s 
of  the  deceafed  to  administer  his  goods  ;  which  administra- 
tors are  put  upon  the  fame  footing,  with  regard  to  fuits  and 
to  accounting,  as  executors  appointed  by  will.  This  is  the 
original  of  administrators,  as  they  at  prefent  Hand ;  who 
are  only  the  officers  of  the  ordinary,  appointed  by  him  in 
purfuance  of  this  Statute,  which  Tingles  out  the  next  and  mofl 
lavjful  friend  of  the  inteflate  ;  who  is  interpreted  (n)  to  be 
the  next  of  blood  that  is  under  no  legal  difabllities.  The  fta- 
tute  21  Hen.  VIII.  c.  5.  enlarges  a  little  more  the  power  of 
the  eccleiiaitical  judge,  and  permits  him  to  grant  administra- 
tion either  to  the  widow,  or  the  next-  of  kin,  or  to  both  of 
them,  at  his  own  difcretion ;  and,  where  two  or  more  per- 
fons  are  in  the  fame  degree  of  kindred,  gives  the  ordinary 
his  election  to  accept  whichever  he  pleafes. 

Upon  this  footing  Hands  the  general  lav/  of  administrati- 
ons at  this  day.  I  mall,  in  the  farther  progrefs  of  this  chapter, 
mention  a  few  more  particulars,  with  regard  to  who  may, 
and  who  may  not,  be  administrator ;  and  what  he  is  bound 
to  do  when  he  has  taken  this  charge  upon  him  :  what  has 
been  hitherto  remarked  only  ferving  to  Shew  the  original  and 
gradual  progrefs  ,  of  teftaments  and  administrations  :  in  what 
manner  the  latter  was  firft  of  all  vefted  in  the  bifhops  by  the 
royal  indulgence  ;  and  how  it  was  afterwards,  by  authority 
of  parliament,  taken  from  them  in  effect,  by  obliging  them 
to  commit  all  their  power  to  particular  perfons  nominated  ex- 
prefsly  by  the  law. 

I  PPvOCEED  now,  fecondly,  to  enquire  who  may,  or  may 
not  make  a  teirament ;  or  what  perfons  are  abiblutely  obliged 
by  law  to  die  inteflate.  And  this  law  (o)  is  entirely  prohibi- 
tory ;  for,  regularly,  every  perfon  hath  full  power  and  liber- 
ty to  make  a  will,  that  is  not  under  feme  fpecial  prohibition 
by  our  law  or  cuftom  :  which  prohibitions  are  principally  upon 

(n)  9  K.ep,  39.  (9)  Godolplx.  Orph.  Leg.  p-  li.  c.  7. 
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three  accounts  ;  for  want  of  fufficient  difcretion  ;  for  want 
of  fufficient  liberty  and  free  will;  and  an  account  of  their 
criminal  conduct. 

1 .  In  the  firft  fpecies  are  to  be  reckoned  infants  under  the 
age  of  fourteen  if  males,  and  twelve  if  females  ;  which  is  the 
rule  of  the  civil  law  (p).  For,  though  ibme  of  our  common 
lawyers  have  held  that  an  infant  of  any  age  (even  four  years 
-old)  might  make  a  teftament  (q),  and  others  have  denied  that 
under  eighteen  he  is  capable  (r),  yet  as  the  ecclefiaftical  court 
is  the  judge  of  every  teftator's  capacity,  this  .cafe  muft  be  go- 
verned by  the  rules  of  the  ecclefiaftical  law.  So  that  no  ob- 
jection can  be  admitted  to  the  will  of  an  infant  of  fourteen, 
merely  for  want  of  age :  but,  if  the  teftator  was  not  of  fuf- 
ficient difcretion,  whether  at  .the  age  of  fourteen  or  four  and 
twenty,  that  will  overthrow  his  teftament.  Madmen,  or  o- 
therwife  non  compotes,  idiots  or  natural  fools,  .perfons  grown 
childifh  by  reafon-of  old  age  or  diftemper,  fuch  as  have  their 
ienfes  befotted  with  drunkennefs, — all  thefe  are  incapable  by 
reafon  of  mental  difability,  to  make  any  will  io  long  as  fnclx 
difability  lafts.  To  this  elafs  alfo  may  be  referred  fuch  per- 
fons as  are  born  deaf,  blind,  and  dumb :  who,  as  they  want 
the  common  inlets  of  underftanding,  are  incapable  of  having 
ammum  teftandiy  and  their  teftaments  are  therefore  void. 

1.  Such  perfons,  as  are  intertable  for  want  of  liberty  or 
freedom  of  will,  are  by  the  civil  law  of  various  kinds;  as 
prifoners,  captives,  and  the  like  (s).  But  the  law  of  Eng- 
land does  not  make  fuch  perfons  abfolutely  intertable  ;  but 
only  leaves  it  to  the  difcretion  of  the  court  to  judge,  upon 
the  confideration  of  the  particular  circumftances  of  durefs, 
whether  or  no  fuch  perfons  could  be  fuppoied  to  have  llberum 
animum  teftandu  And,  with  regard  to  feme- coverts,  our 
laws  differ  ftili  more  materially  from  the  civil.  Among 
■the  Romans  there  was  no  diftinction  ;  a  married  woman  was 
as  capable  of  bequeathing  as  a  feme-fole  (t).     But  with  us  a 

(p)Godolph.    p.  1.    c.  8.  Went  v.  (r)   Co.  Litt.  89. 

212.  2  Vern.  104.469.  Gil  b.  Rep.  74  (s)  Godoigh.  p.  i.e.  9. 

.(q)  Perkins,  §.  503.  (t)  Ff.  31.  I.  77. 
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married  woman  is  not  only  utterly  incapable  of  deviling  lands, 
being  excepted  out  of  the  ftatute  of  wills,  34  &  35  Hen.  VIII. 
c.  5.  but  alfo  fhe  is  incapable  of  making  a  teftament  of  chattels, 
without  the  licence  of  her  hufband.    For  all  her  perfonal  chat- 
tels  are  abfolntely  his  own  ;   and  he  may  difpofe  of  her  chat- 
tels real,   or  fhall  have  them  to  himfelf  if  he  furvives  her :   k 
would  be  therefore  extremely  inconiiftent,  to  give  her  a  power 
of  defeating  that  provifion  of  the  law,  by  bequeathing  thofe 
chattels  to  another  (v).     Yet  by  her  hufband's  licence  lhe  may 
make  a  teftament  (u);    and  the  hufband,  upon  marriage,  fre- 
quently covenants  with  her  friends  to  allow  her  that  licence  r 
but  iuch  licence  is  more  properly  his  affent ;  for,  unlefs  it  be 
given  to  the  particular  will  in  queftion,  it  wilt  not  be  a  com- 
plete teftament,   even  though  the  huiband   beforehand  hath 
given  her  permhTion  to  make  a  will  (w).     Yet  ft  mall' be  fuf- 
ficient  to  repel  the  huiband  from  his  general  right  of  adminif- 
tring  his  wife's  effects ;    and  adminiftration  fhall  be  granted  to 
her  appointee,  with  fuch  teftamentary  paper  annexed  (x).    So 
that  in  reality  the    woman  makes  no   will  at  all,  but  only 
fomething  like  a  will  (y)  5    operating  in  the  nature  of  an  ap- 
pointment,  the  execution  of  which  the  hufband  by  his' bond, 
ao-reement   or    covenant,   is  bound   to  allow.     A  diftinclion 
iimilar    to   which,    we   meet  with   in    the  civil  law.      For, 
though  a  fon  who  was  in  potejltite  parentis  could  not  by  any 
means  make  a  formal  and  legal  teftament,  even  though  his 
father  permitted  it  (z),    yet  he  might,    with  the  like  permit 
{ion   of  his  father;    make    what  was  called  a  donatio  morti't 
caufa  (a).     The  queen  confort  is  an  exception  to  this  gene- 
ral rule,  fqr  lhe  may  difpofe  of  her  chattels  by  will,  without 
the  confent  of  her  lord  (b) :   and  any  feme-covert  may  make 
her  will  of  goods,   which  are  in  her  poileflion  in  auter  droit,  as 
executrix  or  administratrix  ;  for  thefe  can  never  be  the  pro- 
perty of  the  huiband  (c)  :  and,  if  lhe  has  any  pinmoney  or 
feparate  maintenance,   it  is  laid  me  may  difpofe  of  her  fav- 


fv)  4  Rep.  51- 

(u)  Dr.  &  St.  d.  1.  c.  7. 

fw)  Bro.  Abr.  tit.  devife.  34.  Stra. 

(x)  The  king  v.  dr.  B.ettcfworth.  T. 
?gGeo.  IJ.B.  R? 

(y)  Cro.  Car.  376. 
(7.)  Ff.  28.  r.  6. 

(a)  Ff.  39-  6.  25. 

(b)  Co.  Litt.  1 3 J. 

(c)  Godolph,  1.  io, 

1  Mod.  211. 
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ings  thereout  by  teftament  without  the  controul  of  her  hufband 
(d).  But,  if  a  feme-fole  makes  her  will,  and  afterwards 
marries,  fuch  fubfequent  marriage  is  efteemed  a  revocation 
in  law,  and  intirely  vacates  the  will  (e). 

3.  Persons  incapable  of  making  teftaments,  on  account  of 
their  criminal  conduct,  are  in  the  firft  place  all  traitors  and 
felons,  from  the  time  of  convidion ;  for  then  their  goods  and 
chattels  are  no  longer  at  their  own  difpofal,  but  forfeited  to 
the  king.  Neither  can  a  felo  de  fe  make  a  will  of  goods  and 
chattels,  for  they  are  forfeited  by  the  ad  and  manner  of  his 
death  ;  but  he  may  make  a  devife  of  his  lands,  for  they  are  not 
fubjeded  to  any  forfeiture  (f).  Outlaws  alfo,  though  it  be 
for  debt,  are  incapable  of  making  a  will,  fo  long  as  the  out- 
lawry fubfifts,  for  their  goods  and  chattels  are  forfeited  dur- 
ing that  time  (g).  As  for  perfons  guilty  of  other  crimes,  iliort 
of  felony,  who  are  by  the  civil  law  precluded  from  making  te- 
ftaments, (as  ufurers,  libellers,  and  others  of  a  worfe  ftamp) 
at  the  common  law  their  teftaments  maybe  good  (h).  And 
in  general  the  rule  is,  and  has  been  fo  at  leaft  ever  fince  Glan- 
viPs  time  (j),  quod  libera  Jit  cujufcunque  ultima  voluntas* 

Let  us  next,  thirdly,  confider  what  this  laft  will  and  tefta- 
ment  is,  which  almoft  every  one  is  thus  at  liberty  to  make; 
or  the  nature  and  incidents  of  a  teftament.  Teftaments  both 
Juftinian  (i)  and  fir  Edward  Coke  (k)  agree  to  be  fo  called  ; 
becaufe  they  are  te/Iatio  mentis;  an  etymon,  which  feems  to 
favour  too  much  of  the  conceit ;  it  being  plainly  a  fubftantive 
derived  from  the  verb  tejlari,  in  like  manner  as  jur  amentum, 
tncrementum,  and  others,  from  other  verbs.  The  definition 
of  the  old  Roman  lawyers  is  much  better  than  their  etymo- 
logy; "  voluntatis  nofirae  jufla  fententia  de  eo,  quod  quis  poj? 
mortem  fuam  fieri  velit  (1)  :"  which  may  be  thus  rendered 
into  Engliih,  "  the  legal  declaration  of  a  man's  intentions, 


(d)  Prec.  Chan.  44-  (j)  I  7-  c  5. 

(e)  4  Rep.  60.  2  P.  Wms  624.  (i)  /;;/?.  2.  10. 

(f)  Plowd.  261.  (k)  I  Inft.  III.  522. 

(g)  Fitzh.  Abr.  t.  defcent.  16.  (1)  Ff  28-  I.  I. 
(h)  Godolph.  p.  1.  c.  12. 
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"  which  he  wills  to  be  performed  after  his  death."  It  is 
called  fenientia  to  denote  the  circumfpedion  and  prudence 
with  which  it  is  fuppofed  to  be  made:  it  is  voluntatis  nofirae 
fententia,  becaufe  its  efficacy  depends  on  its  declaring  the 
teftator's  intention,  whence  in  England  it  is  emphatically 
ftiled  his  will:  it  is  jufla  fententia-,  that  is,  drawn,  attefted, 
and  publifhed  with  all  due  folemnities  and  forms  of  law :  It  is 
de  eo,  quod  quls  foft.  mortem  fuam  fieri  veltt,  becaufe  a  tefta- 
ment  is  of  no  force  till  after  the  death  of  the  teftator. 

These  teflaments  are  divided  into  two  forts ;  written  and 
verbal  or  nuncupative  ;  of  which  the  former  is  committed  to 
writing,  the  latter  depends  merely  upon  oral  evidence,  being 
declared  by  the  teftator  in  'extremis,  before  a  fufficient  num- 
ber of  witneiTes,  and  afterwards  reduced  to  waiting.  A  codi- 
cil, codicillus,  a  little  book  or  writing,  is  a  fupplement  to  a 
will  ;  or  an  addition  made  by  the  teftator,  and  annexed  to, 
■and  to  be  taken  as  part  of,  a  teflament :  being  for  its  expla- 
nation, or  alteration,  or  to  make  Come  addition  to,  or  eKe 
fome  fubtraclion  from,  the  former  difpofitions  of  the  tefta- 
tor (in).    This  may  alfobe  either  written  or  nuncupative. 

But,  as  nuncupative  wills  and  codicils,  (which  were  for- 
merly more  in  ufe  than  at  prefent,  when  the  art  of  writing  is 
become  more  -aniverfal)  are  liable  to  great  impofitions,  and 
may  occafion  many  perjuries,  the  ftatute  of  frauds,  29 
Car.  II.  c.  3.  enacls;  1.  That  no  written  will  lhall  be  re- 
voked or  altered  by  a  fubfequent  nuncupative  one,  except 
the  fame  be  in  the  lifetime  of  the  teftator  reduced  to  writing, 
and  read  over  to  him,  and  approved  ;  and  unlefs  the  fame  be 
proved  to  have  been  lb  done  by  the  oaths  of  three  witneiTes 
at  the  leaft ;  who,  by  ftatute  4  &  5  Ann.  c.  16.  muft  be 
fuch  as  are  admirhble  upon  trials  at  sommon  law.  1.  That 
no  nuncupative  will  (hall  in  any  wife  be  good,  where  the 
eftate  bequeathed  exceeds  30/.  unlefs  proved  by  three  fuch 
witneiTes,  prefent  at  the  making  thereof  (the  Roman  law 
requiring  feven)  (n)  and  unlefs  they  or  fome  of  them  were 
fpecially  required  to  bear  witnefs  thereto  by  the  teftator  him- 

(tlj)   Godolplirp;  J.  c.  I.  §,3.  (n)  Inft.  2,  \0.  \.\. 
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f elf,  and  unlefs  it  was  made  in  his  laft  ficknefs,  in  his  own 
habitation  or  dwelling-houfe,  or  where  he  had  been  previ- 
ously r  elide  nt  ten  days  at  the  leaft,  except  he  be  furprifed 
with  ficknefs  on  a  journey,  or  from  home,  and  dies  without 
returning  to  his  dwelling.  3.  That  no  nuncupative  will  {hall 
be  proved  by  the  witnelles  after  fix  months  from  the  making, 
unlefs  it  were  put  in  writing  within  fix  days.  Nor  mall  it  be 
proved  till  fourteen  days  after  the  death  of  the  teftator,  nor 
till  proceis  hath  flrft  iilued  to  call  in  the  widow,  or  next  of 
kin,  to  conteft  it  if  they  think  proper.  Thus  has  the  legif- 
lature  provided  againft  any  frauds  in  letting  up  nuncupative 
wills,  by  fo  numerous  a  train  of  requifites,  that  the  thing 
itfelf  is  fallen  into  difufe  ;  and  hardly  ever  heard  of,  but  in 
the  only  inftance  where  favour  ought  to  be  ihewn  to  it,  when 
the  teftator  is  furprifed  by  fudden  and  violent  iicknefs.  The 
teftamentary  words  mull  be  fpoken  with  an  intent  to  be- 
queath, not  any  loofe  idle  difeourfe  in  his  illnefs ;  for  he 
muft  require  the  by-ftanders  to  bear  witnefs  of  fuch  his  in- 
tention :  the  will  muft  be  made  at  home,  or  among  his  fa- 
mily  or  friends,  unlefs  by  unavoidable  accident ;  to  prevent 
impoiitions  from  ftrangers  :  it  muft  be  in  his  left  iicknefs ; 
for,  if  he  recovers,  he  may  alter  his  difpoiitions,  and  has 
time  to  make  a  written  will :  it  muft  not  be  proved  at  too 
long  a  diftance  from  the  teftator's  death,  left  the  words  fhouid 
efcape  the  memory  of  the  witnefles  ;  nor  yet  too  haftily  and 
without  notice,  left  the  family  of  the  teftator  mould  be  put 
to  inconvenience,  or  furprifed. 

As  to  -written  wills,  they  need  not  any  witnefs  of  then- 
publication.  I  fpeak  not  here  of  devifes  of  lands,  which 
are  entirly  another  thing,  a  conveyance  by  ftatute,  unknown 
to  the  feodai  or  common  law,  and  not  under  the  iameju- 
rifdiclion  as  perfonal  teftaments.  But  a  teftament  of  chat- 
tels, written  in  the  teftator's  own  hand,  though  it  has  nei- 
ther his  name  nor  feal  to  it,  nor  witnefles  prefent  at  its  pub- 
lication ;  is  good  :  provided  fufficient  proof  can  be  had  that 
it  is  his  hand-writing  (o).  And  though  written  in  another 
man's   hand,    and  never  figned  by  the  teftator,  yet  if  proved 

(©)  Godolpli.  p.  1.  c  21.  Glib.  Rep.  260. 
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to  be  according  to  his  inftru&ions  and  approved  by  him,  it  hath 
been  held  a  good  teftament  of  the  perlbnal  eftate  (p).  Yet  it 
is  the  fafer,  and  more  prudent  way,  and  leaves  lefs  in  the 
bread  of  the  eccleliaftical  judge,  if  it  be  figned  or  fealed  by  the 
teftator,  and  published  in  the  prefence  of  witneffes ;  which  laft 
was  always  required  in  the  time  of  Bracton  (q) ;  or,  rather,, 
he  in  this  refpect  has  implicitly  copied  the  rule  of  the  civil  law. 

No  teftament  is  of  any  effect  till  after  the  death  of  the  tefta- 
tor.  (i  Nam  omne  tef amentum  morte  confummatum  eft ;  et  vo~ 
11  luntas  teflatoris  eft  ambulatoria  ufque  ad  mortem  (r)."  And 
therefore,  if  there  be  many  teftaments,  the  laft  overthrows 
all  the  former  (s)  ;  but  the  republication  of  a  former  will  re^ 
vokes  one  of  a  later  date,  and  eftablilhes  the  firft  again  (t). 

Hence  it  follows,  that  teftaments  may  be  avoided  three  ways : 
i .  If  made  by  a  perfon  labouring  under  any  of  the  incapacities 
before-mentioned:  2.  By  making  another  teftament  of  a  later 
date  :  and,  3 .  By  cancelling  or  revoking  it.  For,  though  I  make 
a  laft  will  and  teftament  irrevocable  in  the  ftrongeft  words,  yet 
I  am  at  liberty  to  revoke  it :  becaufe  my  own  a£l  or  words 
cannot  alter  the  difpofition  of  law,  fo  as  to  make  that  irrevoc- 
able, which  is  in  its  own  nature  revocable  (u).  For  this,  faith 
lord  Bacon  (w),  would  be  for  a  man  to  deprive  himfelf  of  that 
which  of  all  other  things  is  moft  incident  to  human  condition  ; 
and  that  is  alteration  or  repentance.  It  hath  alfo  been  held, 
that  without  an  exprefs  revocation,  if  a  man,  who  hath  made 
his  will,  afterwards  marries  and  hath  a  child,  this  is  a  pre- 
fumptive  or  implied  revocation  of  his  former  will,  Vvhich  he 
made  in  his  ftate  of  celibacy  (x).  The  Romans  were  alfo 
wont  to  fet  afide  teftaments  as  being  inofficiofa,  deficient  in 
natural  duty,   if  they  difinherited  or  totally  palled  by  (with- 

(p1)  Comyns.  452,  3,  4-  (u)  8  ReP«  82- 

(qj  /.  2.  c.  26.  (w)  Elem.  c  19. 

(r)  Co.  Litt.  112.  (x)  LordRaym.  441-  I-  P.  Wins. 

(s)  Litt.  §.  168.  Perk,  478.  3°4- 

(t)  Perk.  479- 

out 
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out  aligning  a  true  and  fufficient  reafon)  (y)  any  of  the  chil- 
dren of  the  teftator  (z).  But  if  the  child  had  any  legacy, 
though  ever  fb  fmall,  it  was  a  proof  that  the  teftator  had  not 
loft  his  memory  or  his  reafon,  which  otherwife  the  law  pre- 
fumed  ;  but  was  then  fuppofed  to  have  afted  thus  for  feme 
fubftantial  caufe  :  and  in  fuch  cafe  no  querela  inifficlofi  tefta- 
7nenti  was  allowed.  Hence  pnobaMe  has  arifen  that  ground- 
lefs  vulgar  error,  of  the  neceility  of  leaving  the  heir  a  milling 
or  fome  other  exprefs  legacy,  in  order  to  difmherit  him  ef- 
fectually :  whereas  the  law  of  England  makes  no  fuch  wild 
fuppofitions  of  forgetfulnefs  or  infanity ;  and  therefore  though 
the  heir  or  next  of  kin  be  totally  omitted,  it  admits  no  que- 
rela inofficzof,  to  fet  alide  fuch  a  teftament. 

We  are  next  to  confider,  fourthly,  what  is  an  executor,  and 
•what  is  an  adminiftrator ;  and  how  they  are  both  to  be  ap- 
pointed^ 

An  executor  is  he  to  whom  another  man  commits  by  will  the 
execution  of  that  his  laft  will  and  teftament.  And  all  perfons 
are  capable  of  being  executors,  that  are  capable  of  making 
wills,  and  many  others  befides ;  as  feme-coverts,  and  Infants: 
nay,  even  infants  unborn,  or  in  ventre  fa  mere,  may  be  made 
executors  (a).  But  no  infant  can  act  as  fuch  till  the  age  of  fe- 
venteen  years :  till  which  time  adminiftration  mull  be  granted 
to  fome  other  durante  niinore  aetate  (b) .  In  like  maner  as  it  may 
be  granted  durante  abfentia,  or  pendente  lite-,  when  the  executor 
is  out  of  the  realm  (c),  or  when  a  fuit  is  commenced  in  the  ec- 
clefiaftical  court  touching  the  validity  of  the  will  (d).  This  ap- 
pointment of  an  executor  is  effential  to  the  making  o£  a  will 
(e),  and  it  may  be  performed  either  by  exprefs  words,  or  fuch 
as  ftrongly  imply  the  fame.  But  if  the  teftator  makes  his 
will,  without  naming  any  executors,  or  if  he  names  inca- 
pable perfons,    or  if  the  executors  named  refufe  to  act ;   in 

(y)  See  Book.  I.  ch.  16.  (c)  I  Lutw.  342. 

(z)  In  ft.  2.  18.  1.  (d)  2  P.  Wms   5^9,   590. 

(a)  Weft.  Symb.  p.  r.  §.  635.  (e)  Wentw.  c  I.  Plov/d.  2S1. 

(b)  Went.  Off.  Ex.  c.  18. 
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any  of  thefe  cafes,  the  ordinary  mud  grant  adminiftration  cum 
iefhmento  annexo  (f )  to  fome  other  perfon  ;  and  then  the  duty 
of  the  adminiftrator,  as  alio  when  he  is  conftituted  only  durante, 
mlnore  aetate,  &c.  of  another,  is  very  little  different  from  that 
of  an  executor.  And  this  was  law  fo  early  as  the  reign  of 
Henry  II.  when  Glanvil  (g)  informs  us  that  "  teftamenti  exe- 
"  cutores  ejfe  debent  il7  quos  teftator  ad  hoc  elegefit.,  et  cur  am 
ii  ipfe  commiferit :  fi  vero  teftat'or  nullos  ad  hoc  nominaverit,  pof- 
li  funt  propinqui  et  cmfanguinei  ipjius  def until  ad  id  faciendum  je 
*c  ingefere." 

But  if  the  deceafed  died  totally  inteftate,  without  making 
either  will  or  executors,  then  general  letters  of  administration: 
muft  be  granted  by  the  ordinary  to  fuch  adminiftrator  as  the 
statutes  of  Edward'  the  third,  and  Henry  the  eighth,  before 
mentioned,  direct.  In  confequence  of  which  we  may  ■■'  >ferve  y 
i.  That  the  ordinary  is  compellable  to  grant  adminiftration  of 
the  goods  and  chatties  of  the  wife,  to  the  hufband,  or  his  re- 
presentatives (h) :  and  of  the  hulband's  effects  to  the  widow,, 
or  next  of  kin  ;  but  he  may  grant  it  to  either,  or  both,  at  his 
difcretion  (i).  2.  That,  among  the  kindred,  thofe  are  to  be 
preferred  that  are  the  neareft  in  degree  to  the  inteftate ;  butr 
of  perfons  in  equal  degree,  the  ordinary  may  take  which  he 
pleafes  (k).  3.  That  this  nearnefs  or  'propinquity  of  degree 
ihall  be  reckoned  according  to  the  computation  of  the  civilians 
(1)  ;  and  not  of  the  canonilh,  which  the  law  of  England  adopts 
in  the  defcent  of  real  eftates  (m)  :  becaufe  in  the  civil  compu- 
tation the  inteftate  himfelf  is  the  terminus,  a  quo  the  feveral  de- 
grees are  numbered ;  and  not  the  common  anceftor,  according 
to  the  rule  of  the  canonifts.  And  therefore  in  the  firft  place 
the  children,  or  (on  failure  of  children)  the  parents  of  the  de- 
ceafed, are  intitled  to  the  adminiftration ;  both  which  are 
indeed  in  the  firft  degree;    but  with  us    (n)    the    children 

(f )  1  Roll.  Abr.  907.   Coomb.  20.  (k)  Stat.  28  Hen.  VIII.  c.  5.  See 

(g)  /.  7.  c.  6.  Pag6  49-6- 

(h)  Cro.  Car.  106.  Stat.  29  Car.  II.  (1)  Prec.  Chanc  593. 

6.  3-     1  P-  "Wins.  381.  \m)  See  page  203,  207,  224. 

$.  Sal-k.  36.  Stra.  532.  (11)  Godolph.  p.  *2.  c    34.  §.    1. 

2  Vera.  125. 

are' 
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are  allowed  the  preference  (o).  Then  follow  brothers  (p), 
grandfathers  (q),  uncles  or  nephews  (r),  (and  the  females  of 
each  clafs  reipectively)  and  laftly  coufins.  4.  The  half  blood 
is  admitted  to  the  adminifrration  as  well  as  the  whole  :  for 
they  are  of  the  kindred  of  the  inteftate,  and  only  excluded, 
from  inheritances  of  land  upon  fecdal  reafons.  Therefore  the 
brother  of  the  half  blood  mall  exclude  the  uncle  of  the  whole 
blood  (s)':  and  the  ordinary  may  grant  adminiitration  to  the 
filler  of  the  half,  or  the  brother  of  the  whole  blood,  at  his  own 
difcretion  (t).  5.  If  none  of  the  kindred  will  take  out  admi- 
nistration, a  creditor  may,  by  cuftom,  do  it  (u).  6.  If  the 
executor  refufes,  or  dies  inteflate,  the  adminiitration  may  be 
granted  to  the  refiduary  legatee,  in  exclufion  of  the  next  of  kin 
(w).  And,  laftly,  the  ordinary  may,  in  defecl:  of  all  thefe, 
commit  adminiftration  (as  he  might  have  done  (x)  before  the 
ftatute  Edw.  III.)  to  fuch  difcreet  perfon  as  he  approves  of:  or 
may  grant  him  letters  ad  colligendum  bona  defimtfi,  which  neither 
make  him  executor  nor  adminnrator ;  his  only  bufmefs  being  to 
keep  the  goods  in  his  fafe  cuilody  (y),  and  to  do  other  acts  for 
the  benefit  of  fuch  as  are  entitled  to  the  property  of  the  dece^ecl 
(z).  If  a  baftard,  who  was  kindred,  being  nulllus  films,  or 
anyone  elfe  that  has  no  kindred,  dies  inteftate  and  without  wife 
or  child,  it  hath  formerly  been  held  (a)  that  the  ordinary  might 
feife  his  goods,   and  difpofe  of  them  in  pos  ufus.     But  the 

(o)  In  Germany  there  was  a  long  deceafecl    mail  be    intltled    to     his 

difpute,  whether  a  mail's  children  goods  and  chattels  m  preference  to 

mould  inherit  his  effects  during  the  his  parents.    (Mod.  Un.  Hift.  xxix- 

life  of  their  grandfather  ;  which  de-  28). 

pends  (as  we  fliall  fee  hereafter)  on  (p)  Harris  hi  Mo  v.  riS-  c.  2. 

the  fame  principles  as  the  granting  (q)  Free  Chauc.  527.    1  P.  "Vftnjs* 

of  adminiftrations.     At  laft  it  was  41. 

agreed    at  the  diet    of   Arenfberg,  (r)  Atk.  455. 

about  the  middle  of  the  tenth  cen-  (s)  r  Ventr.  425. 

tury,  that  the  point  mould  be  de-  (t)  Aleyn.  36.  Styl.  74. 

eided  by  combat.  Accordingly,  an  (u)  Salk.  38. 
equal  number  of  champions  being 
cbofen  on  both  fides,  thofe  of  the 
children  obtained  the  victory  ;  and 
io  the  law  was  efcablifhed  in  their 
favour,  that  the  iifue  of  a   perfon 


(w)  1  Sid.  28  r. 
(x)  Plowd.  278. 

(y)  Went   ch. 
(/.)  2  Inft.  39S. 
14   Salk.  37- 

1 
r-4- 

ye 

ntr. 
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ufual  courfe  now  is  for  fome  one  to  procure  letters  patent,  or 
other  authority,  from  the  king ;  and  then  the  ordinary  of 
courfe  grants  adminiftration to  fuch  appointee  of  the  crown  (h). 

The  intereft,  veftedin  the  executor  by  the  will  of  the  de- 
ceafed, may  be  continued  and  kept  alive  by  the  will  of  the 
fame  executor;  fo  that  the  executor  of  A's  executor  is  to  all 
intents  and  purpofes  the  executor  and  reprefentative  of  A 
himfelf  (c) :  but  the  executor  of  A's  adminiftrator,  or  the 
adminiftrator  of  A's  executor,  is  not  the  reprefentative  of  A 
(d).  For  the  power  of  an  executor  is  founded  upon  the  fpe- 
cial  confidence  and  actual  appointment  of  the  deceafed  ;  and 
fuch  executor  is  therefore  allowed  to  tranfmit  that  power  to  an- 
other, in  whom  he  has  equal  confidence;  but  the  adminiftrator 
of  A  is  merely  the  officer  of  the  ordinary,  prefcribed  to  him 
by  act  of  parliament,  in  whom  the  deceafed  has  repofed  no 
truft  at  all;  and  therefore,  on  the  death  of  that  officer,  it 
refults  back  to  the  ordinary  to  appoint  another.  And,  with 
regard  to  the  adminiftrator  of  A's  executor,  he  has  clearly 
no  privity  or  relation  to  A  ;  being  only  commiffioned  to  admi- 
nifter  the  effects  of  the  inteftate  executor,  and  not  of  the  ori- 
ginal teftator.  Wherefore,  in  both  thefe  cafes,  and  when- 
ever the  courfe  of  reprefentation  from  executor  to  executor  is  in- 
terrupted by  any  one  adminiftration,  it  is  neceffary  for  the  ordi- 
nary to  commit  adminiftration  afrelh,  of  the  goods  of  the  decea- 
fed not  adminiftred  by  the  former  executor  or  adminiftrator. 
And  this  adminiftrator,  de  honis  nony  is  the  only  legal  re- 
prefentative of  the  deceafed  in  matters  of  perfonal  property 
(e).  But  he  may,  as  well  as  an  original  adminiftrator, 
have  only  a  limited  or  fpecial  adminiftration  committed  to 
his  care,  viz.  of  certain  fpeciflc  effects,  fuch  as  a  term  of 
years   and  the  like ;   the  reft  being  committed  to  others  (f). 

(b)  3  P.Wins.  33.  (e)  Styl  225. 

(c)  Stat.  25.  Echv.  III.  ft.  5.  c.  5.       (f)  r  Roll.  Abr   ocS.  Godolph.  p.  2. 
1  Leon.  275.  c.  3Q.  Salk.  3§. 

(dBro.  Abr.  tit..  Adminftrator.  7. 

Having 
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Having  thus  fhewn  what  is,  and  who  may  be,  an  execu- 
tor or  adminiftrator,  I  proceed  now,  fifthly  and  laftly,  to  en- 
quire into  fome  few.  of  the  principal  points  of  their  office  and 
duty.  Thefe  in  general  are  very  much  the  fame  in  both  exe- 
cutors and  adminiftrators ;  excepting,  firft,  that  the  execu- 
tor is  bound  to  perform  a  will,  which  an  adminiftrator  is  not, 
Unlefs  where  a  teftament  is  annexed  to  his  adminiftration,  and 
then  he  differs  ftill  lefs  from  an  executor ;  and,  fecondly,  that 
an  executor  may  do  many  acts  before  he  proves  the  will  (g), 
but  an  adminiftrator  may  do  nothing  till  letters  of  adminiftration 
are  iflued:  for  the  former  derives  his  power  from  the  will 
and  not  from  the  probate  (h),  the  latter  owes  his  entirely  to 
the  appointment  of  the  ordinary.  If  a  ftranger  takes  upon 
him  to  act  as  executor,  without  any  juft  authority  (as  by  inter- 
meddling with  the  goods  of  the  deceafed  (i),  and  many  other 
tranfactions)  (k)  he  is  called  in  law  an  executor  of  his  own 
wrong  defon  tort,  and  is  liable  to  all  the  trouble  of  an  execu- 
torfhip,  without  any  of  the  profits  or  advantages  :  but  merely 
doing  acts  of  neceflity  or  humanity,  as  locking  up  the  goods 
or  burying  the  corpfe  of  the  deceafed,  will  not  amount  to 
fuch  an  intermeddling,  as  will  charge  a  man  as  executor  of 
his  own  wTrong  (1).  Such  a  one  cannot  bring  an  action  him- 
felf  in  right  of  the  deceafed  (m),  but  actions  may  be  brought 
againft  him.  And,  in  all  actions  by  creditors  againft  fuch 
an  officious  intruder,  he  mall  be  named  an  executor,  ge- 
nerally (n)  ;  for  the  moft  obvious  conclufion,  which  ftran- 
gers  can  form  from  his  conduct,  is  that  he  hath  a  will  of 
the  deceafed,  wherein  he  is  named  executor,  but  hath  not 
yet  taken  probate  thereof  (o).  He  is  chargeable  with  the 
debts  of  the  deceafed,  fo  far  as  afTets  come  to  his  hands 
(p)  ;  and,  as  againft  creditors  in  general,  ihall  be  allowed 
all  payments  made  to  any  other  creditor  in  the  fame  or  a 

'  (g)  Wennv.  ch.  3.  (1)  Dyer.  166. 

(h)  Comyns.  151.  (m)  Bro.  Aht\  t.  Admi?i:Jlrator.  8. 

(i)5Rep.  33,  34-  (n)  5  Rep.  31.  4 

(k)  Wentw.  ch.  14.  Stat,  43  Ehz»  (o)  12  Mod.  47  r. 

c.  8.  (p)  Dyer.  166. 

fuperior 
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fuperior  degree  (q),  himfelf  only  excepted  (r).  And  though, 
as  againft  the  rightful  executor  or  adrainiftrator,  he  cannot 
plead  inch  payment,  yet  it  mall  be  allowed  him  in  mitigation 
of  damages  (s)  :  unlefs  perhaps  upon  a  deficiency  of  affets, 
whereby  the  rightful  executor  may  be  prevented  from  fatisfy- 
ins:  his  own  debt  (t).  But  let  us  now  fee  what  are  the  power 
and  duty  of  a  rightful  executor  or  adminaxator. 

i.  Ke  mud  bury  the  deceafed  in  a  manner  fuitable  to  the 
eftate  which  he  leaves  behind  him.  Neceffary  funeral  expences 
are  allowed,  previous  to  all  other  debts  and  charges;  but  if 
the  executor  or  adminiurator  be  extravagant,  it  is  a  fpecies  of 
dcvaflaiion  or  wafie  of  the  fubftance  of  the  deceafed,  and  lhall 
only  be  prejudicial  to  himfelf,  and  not  to  the  creditors  or  le- 
gatees of  the  deceafed  (u). 

k  2.  The  executor,  or  the  adminiltrator  durante  minor e  aetate, 
or  durante  dhfentia ,  or  cum  tefl  anient  o  annexo,  muff  prove  the  will 
of  the  deceafed  :  which  is  done  either  in  common  form >  which 
is  only  upon  his  own  oath  before  the  ordinary,  or  hisfurrogate ; 
or  per  tefles,  in  more  folemn  form  of  law,  in  cafe  the  validity 
of  the  will  be  difputed  (\v).  When  the  will  is  fo  proved,  the 
original  mull  be  depofited  in  the  re'giftry  of  the  ordinary ;  and 
a  copy  thereof  in  parchment  is  made  out  under  the  feal  of  the 
ordinary,  and  delivered  to  the  executor  or  admininftrator,  to- 
gether with  a  certificate  of  its  having  been  proved  before  him; 
all  which  together  is  ufually  filled  the  probate.  In  defect  of  any 
will,  the  perfon  entitled  to  be  adminiltrator  muff  alfo  at  this 
period  take  out  letters  of  adminiftration  under  the  feal  of  the 
ordinary ;  whereby  an  executorial  power  to  colled  and  ad- 
minii'ler,  that  is,  difpofe  of  the  goods  of  the  deceafed,  is 
vefted  in  him  :  and  he  muft,  by  fiatute  22  &  23  Car.  II. 
c.  10.  enter  into  a  bond  with  fureties,  faithfully  to  execute 
his  truft.  If  all  the  goods  of  the  deceafed  lie  within  the 
fame  jurifdiccion,   a  probate   before  the  ordinary,   or   an  ad- 

(q)  1  Chan.  Gaf.  ?,}.  (u)  Salk.  196.  Godolph.  p.  2.  c  26. 

(:-')    5  Rq>-  ?P-     IMcor.  527.  §.2. 

(V)  12   Mod.  411.  471.  (w)  Gqdolph.  p.  I.  c  20.  §.  4. 
(t)  Vrentvr.  eh.  1  \. 

miniflralion 
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miniftration  granted  by  him,  are  the  only  proper  ones  ;  but  if 
the  deceafed  had  bona  notabiiia,  or  chattels  to  the  value  of  a 
hundred /hillings,  in  two  diftinct  diocefes  or  jurifdiutions,  then 
the  will  muft  be  proved,  or  adminiftration  taken  out,  before 
the  metropolitan  of  the  province,  by  way  of  fpecial  prerogative 
(x) ;  whence  the  court  where  the  validity  of  iuch  wills  is  tried, 
and  the  office  where  they  are  regiftred,  are  called  the  prero- 
gative court,  and  the  prerogative  office,  of  the  provinces  of 
Canterbury  and  York.  Lyndewode,  who  flourifhed  in  the 
beginning  of  the  fifteenth  century,  and  was  official  to  arch- 
bifliop  Chichele,  interprets  thefe  hundred  Shillings  to  fignify 
folidos  legates ;  of  which  he  tells  us  feventy  two  amounted  to  a 
pound  of  gold,  which  in  his  time  was  valued  at  fifty  nobles  or 
16L  \y.  4^.  He  therefore  computes  (y)  that  the  hundred 
millings,  which  conflituted  bona  notabiiia  were  then  equal  in 
current  money  to  23/.  y.  ofd.  This  will  account  for  what  is 
laid  in  our  antient  books,  that  bona  notabiiia  in  the  diocefe  of 
London  (z),  and  indeed  every  where  elfe  (a),  were  of  the 
value  often  pounds  by  compoj-.iion:  for,  if  we  purfue  the  cal- 
culations of  Lyndewode  to  their  full  extent,  and  confkler  that 
a  pound  of  gold  is  now  almoft  equal  in  value  to  an  hundred  and 
fifty  nobles,  we  ihall  extend  the  prefent  amount  of  bona  notabiiia 
to  nearly  70/.  But  the  makers  of  the  canons  of  1 603  underftood 
this  antient  rule  to  be  meant  of  the  iliillings  current  in  the 
reign  of  James  I.  and  have  therefore  directed  (b)  that  f-je 
pounds  ihall  for  the  future  be  the  standard  of  bona  notabiiia,  fo 
as  to  make  the  probate  fall  within  the  archiepiicopal  preroga- 
tive. Which  prerogative  (properly  underftood)  is  grounded 
upon  this  reafonable  foundation  :  that,  as  the  bimops  were 
themfelves  originally  the  adminiftrators  to  all  mteftates  in  their 
own  diocefe,  and  as  the  prefent  adminiftrators  are  in  effect 
no  other  than  their  officers  or  fubftitutes,  it  was  impoffible 
for  the  biihops,  or  thofe  who  acled  under  them,  to  collect 
any  goods  of    the   deceafed,    other  than  fuch  as  lay  within 

(x)  4  Inft.  335.  (Z)  4  Jnft.  335.  Godolph.  p.  2.  c.  23. 

(y)  Provm.  /.  3.  f.  13.   c.  item.  v.         (a)  PWd.  28 1. 
centum,  ire  Jlatutum.  y.  latch,  (b)  Can.  92. 

their 
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their  own  diocefes,  beyond  which  their  epifcopal  authority 
extends  not.  But  it  would  be  extremely  troublefome,  if  as 
many  adminiftrations  were  to  be  granted,  as  there  are  dio- 
cefes  within  which  the  deceafed  had  bona  notabilia ;  befides 
the  uncertainty  which  creditors  and  legatees  would  be  at, 
in  cafe  different  adminiftrators  were  appointed,  to  afcertain 
the  fund  out  of  which  their  demands  are  to  be  paid.  A 
prerogative  is  therefore  very  prudently  vefted  in  the  metro- 
politan of  each  province,  to  make  in  fuch  cafes  one  admini- 
ftration  ferve  for  all.  This  accounts  very  fatisfa6lorily  for 
the  reafon  of  taking  out  adminiftration  to  inteftates,  that 
have  large  and  diffufive  property,  in  the  prerogative  court : 
and  the  probate  of  wills  naturally  follows,  as  was  before  ob- 
ferved,  the  power  of  granting  adminiftrations  ;  in  order  to 
fatisfy  the  ordinary  that  the  deceafed  has,  in  a  legal  manner, 
by  appointing  his  own  executor,  excluded  him  and  his  offi- 
cers from  the  privilege  of  adminiftring  the  effects. 

3 .  The  executor  or  adminiftrator  is  to  make  an  inventory 
(c)  of  all  the  goods  and  chattels,  whether  in  poneflion  or 
action  of  the  deceafed  ;  which  he  is  to  deliver  into  the  ordi- 
nary upon  oath,  if  thereunto  lawfully  required. 

4.  He  is  to  collet  all  the  goods  and  chattels  fo  inventori- 
ed ;  and  to  that  end  he  has  very  large  powers  and  interefts 
conferred  on  him  by  law ;  being  the  reprefentative  of  the 
deceafed  (d),  and  having  the  fame  property  in  his  goods  as 
the  principal  had  when  living,  and  the  fame  remedies  to  re- 
cover them*  And,  if  there  be  two  or  more  executors,  a  fale 
or  releafe  by  one  of  them  fhall  be  good  againft  all  the  reft 
(e),  but  in  cafe  of  adminiftrators  it  is  otherwife  (f):  Whatever 
is  fo  recovered,  that  is  of  a  faleable  nature  and  may  be  con- 
verted into  ready  money,  is  called  affets  in  the  hands  of  the 
executor  or  adminiftrator  (g)  ;  that  is,  fufficient  or  enough 
(from  the  French  ajjez)  to  make  him  chargeable  to  a  cre- 
ditor  or  legatee,  fo  far  as  fuch  goods  and  chattels  extend. 

(c)  Stat.  21  Hen.  VIII.  c.  5-  (0  Atk.  460. 

(d)  Co.  Litt.  209.  (g)  Seepage  244. 

(e)  Dyer.  23. 

What- 
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Whatever  afTets  fo  come  to  his  hands  he  may  convert  into 
ready  money,  to  anfwer  the  demands  that  may  be  made  up- 
on him  :    which  are  the  next  thing  to  be  confidered ;   for, 

5.  The  executor  or  adminiftrator  mull:  pay  the  debts  of 
the  deceafed.  In  payment  of  debts  he  mud  obferve  the  rules 
of  priority ;  otherwife,  on  deficiency  of  affets,  if  he  pays 
thofe  of  a  lower  degree  firft,  he  muft  anfwer  thofe  of  a  higher 
out  of  his  own  eftate.  And,  firft,  he  may  pay  all  funeral 
charges,  and  the  expence  of  proving  the  will,  and  the  like. 
Secondly,  debts  due  to  the  king  on  record  or  fpecialty  (h). 
Thirdly,  fuch  debts  as  are  by  particular  ftatutes  to  be  prefer- 
red to  all  others ;  as  the  forfeitures  for  not  burying  in  woollen 
(i),  money  due  on  poors  rates  (k),  for  letters  to  the  poft-office 
(1),  and  fome  others.  Fourthly,  debts  of  record  ;  as  judg- 
ments (docketted  according  to  the  ftatute  4  &  5  W.  &  M.  c. 
20.)  ftatutes,  and  recognizances  (m).  Fifthly,  debts  due  on 
fpecial  contracts  ;  as  for  rent,  (for  which  the  leflbr,  has  often 
a"  better  remedy  in  his  own  hands  by  diftraining)  or  upon  bonds, 
covenants,  and  the  like,  under  feal  (n).  Laftly  debts  on  fim- 
ple  contracts,  viz.  upon  notes  unfealed,  and  verbal  promifes. 
Among  thefe  fimple  contracts,  fervants  wages  are  by  fome  (o) 
with  reafon  preferred  to  any  other :  and  fo  flood  the  antient 
law,  according  to  Bract  on  (p)  and  Fleta  (q),  who  reckon, 
among  the  firft  debts  to  be  paid,  fervitia  fervfcntium  ei  jiipendia 
famuhrum.  Among  debts  of  equal  degree,  the  executor  or  ad- 
miniftrator is  allowed  to  pay  himfelf  firft  by  retaining  in  his 
hands  fo  much  as  his  debt  amounts  to  (r).  But  an  executor  of 
his  own  wrong  is  not  allowed  to  retain :  for  that  would 
tend  to  encourage  creditors  to  ftrive  who  fhould  firft  take 
polieflion  of  the  goods  of  the  deceafed  ;  and  would  befides  be 
taking  advantage  of  their  own  wrong,  which  is  contrary  to 
the  rule  of  law  (s).     If  a  creditor  conftitutes  his  debtor  his 

(h)  r  And.  129.  (o)  1  Roll.  Abr.  927. 

(i)  Stat.   30  Car.  II.  c  3.  (p)  /.  2.  c.  26. 

(k)  Stat.  1 7  Geo.  II.  c.  38.  (<j)  /.  2.  c.  57.  §.  ro. 

(1)  Stat.  9.  Ann.  c.  10.  (r)  10  Mod.  4^6. 

(m)  4  Rep.  6o.  Cro.  Car.  363.  (s)  5  Rep.  30. 

In)  Wentxr.  ch.  12. 
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executor,  this  is  a  releafe  or  difcharge  of  the  debt,  whether 
the  executor  acts  or  no  (t) ;  provided  there  be  aflets  fufficient 
to  pay  the  teftator's  debts :  for,  though  this  difcharge  of  the 
debt  fhall  take  place  of  all  legacies,  yet  it  were  unfair  to  de- 
fraud the  teftator's  creditors  of  their  juft  debts  by  a  releafe  which 
is  absolutely  voluntary  (u).  Alfo  if  no  fuit  is  commenced  a- 
gainft  him,  the  executor  may  pay  any  one  creditor  in  equal 
degree  his  whole  debt,  though  he  has  nothing  left  for  the 
reft:  for  without  a  fuit  commenced,  the  executor  has  no  legal 
notice  of  the  debt  (\v). 

6.  When  the  debts  are  all  difcharged,  the  legacies  claim  the 
next  regard  ;  which  are  to  be  paid  by  the  executor  fo  far  as 
his  aflets  will  extend  :  but  he  may  not  give  himfelf  the  pre- 
ference herein,  as  in  the  cafe  of  debts  (x). 

A  legacy  is  a  bequeft,  or  gift,  of  goods  and  chattels  by 
teftament ;  and  the  perfon  to  whom  it  is  given  is  ftiled  the 
legatee :  which  every  perfon  is  capable  of  being,  unlefs  par- 
ticularly difabled  by  the  common  law  or  ftatutes,  as  traitors, 
papifls,  and  fome  others.  This  bequeft  transfers  an  inchoate 
property  to  the  legatee  ;  but  the  legacy  is  not  perfect  with- 
out the  aflent  of  the  executor  ;  for  if  I  have  a  general  or  pe- 
cuniary legacy  of  ioo/.  or  a  fpecific  one  of  a  piece  of  plate,  I 
cannot  in  either  cafe  take  it  without  the  confent  of  the  exe- 
cutor (y).  For  in  him  all  the  chattels  are  vefted  :  and  it  is  his 
bufmefs  flrft  of  all  to  fee  whether  there  is  a  fufficient  fund 
left  to  pay  the  debts  of  the  teftator :  the  rule  of  equity  being, 
that  a  man  mud  be  juft,  before  he  is  permitted  to  be  gene- 
rous ;  or,  as  Br  acton  expreffes  the  fenfe  of  our  antient  law  (z), 
<c  de  bonis  defuncli  prima  deducenda  funt  ea  quae  funt  necefpta- 
iC  tis,  et  pofiea  quae  funt  utilitatis,  et  ultimo  quae  fwt  volun* 
li  tatis."  And  in  cafe  of  a  deficiency  of  aflets,  all  the  general 
legacies  muft  abate  proportionably,  in  order  to  pay  the  debts; 

(t)  Plowd.  T84.  Salk-  299.  (x)  2  Vera.  434-    2  P.  Wins.    25. 

(n)  Salk.  303.     1  Roll.  Abr.  921.  (y)  Co.  Litt.  111.   Aleyn.  39. 

}w)  Dyer-  32.  2  Leon.  6d.  (z)  1.  2.  c.  26. 

but 
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but  a  fpecific  legacy  (of  a  piece  of  plate,  a  horfe,  or  the  like) 
is  not  to  abate  at  all,  or  allow  a  thing  by  way  of  abatement, 
unlefs  there  be  not  fufficient  without  it  (a).  Upon  the  fame 
principle,  if  the  legatees  have  been  paid  their  legacies,  they 
are  afterwards  bound  to  refund  a  ratable  part,  in  cafe  debts 
come  in,  more  than  fufficient  to  exhauft  the  refiduum  after  the 
legacies  paid  (b).  AncTJthis  law  is  as  old  as  Br  acton  and  Fleta, 
who  tells  us  (c),  "  fi  plura  fint  debit  a,  v  el  plus  legation  fuerii , 
**  ad  quae'  cat  alia  defuncli  nan  fiufficiant,  fiat  ubique  defalcate  0, 
u  except 0  regis  privilegio" 

If  the  legatee  dies  before  the  teftator,  the  legacy  is  a  loft 
or  lapfed  legacy,  and  mall  fink  into  the  refiduum.  And  if  a 
contingent  legacy  be  left  to  any  one  ;  as,  vjhen  he  attains,  or 
if  he  attains,  the  age  of  twenty-one  ;  and  he  dies  before 
that  time,  it  is  a  lapfed  legacy  (d).  But  a  legacy  to  one,  to 
be  paid  when  he  attains  the  age  of  twenty-one  years,  is  a  vefl 
ted  legacy;  an  intereft  which  commences  in  praefienti,  al- 
though it  be  fiolvendum  in  fiuturo  ?  and,  if  the  legatee  dies  be- 
fore that  age,  his  reprefentative  mall  receive  it  out  of  the 
teftator's  perfonal  eftate,  at  the  fame  time  that  it  would  have 
become  payable,  in  cafe  the  legatee  had  lived.  This  diftinc- 
tion  is  borrowed  from  the  civil  law  (e)  ;  and  its  adoption  in 
our  courts  is  not  fo  much  owing  to  its  extrinfic  equity,  ks  to 
its  having  been  before  adopted  by  the  ecclefiaftical  courts. 
For,  fince  the  chancery  has  a  Concurrent  jurifdiction  with 
them,  in  regard  to  the  recovery  of  legacies,  it  was  reafon- 
able  that  the  fubject  mould  have  the  fame  meafure  of  juftice 
in  whatever  court  he  fued  (f ).  But  if  fuch  legacies  be  char- 
ged upon  a  real  eftate,  in  both  cafes  they  ihall  lapfe  for  the  be- 
nefit of  the  heir  (g)  ;  for,  with  regard  to  devifes  afFectino- 
lands,  the  ecclefiaftical  court  hath  no  concurrent  jurifdiction. 
And,  in  cafe  of  a  vefted  legacy,  due  immediately,  and  char- 
ged on  land  or  money  in  the  funds,  which  yield  an  immedi- 

i 

(a)  2  Vera.  ill.  (d) Dyer.  59.  1  Equ.  Caf.  abr.  295. 

(b)  Ibid.  205.  (e)  Ff.   35.  1.  1  &  2. 

(c)  Bra&.  /.  2.  c.  26.  Fleta,  /.  2.         (f)  [  Equ.  Caf.  abr.  295. 
c-  $7.  §•  11.  (g)  2  P.  Wms.  601. 

Vol.  II.  K  k  ate 
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ate  profit,  intercft  fliall  be  payable  thereon  from  the  teftator's 
death  •  but  if  charged  only  on  the  perfonal  eitate,  which  can- 
not be  immediately  got  in,  it  ihall  carry  intereft  only  from  the 
end  of  the  year  after  the  death  of  the  teftatpr  (h). 

Besides  thefe  formal  legacies,  contained  in  a  man's  will 
and  tefcament,  there  is  alfo  permitted  another  death-bed  dif- 
•  pdiition  of  property  j  which  is  called  a  donation  caufa  mortis. 
And  that  is,  when  a  perfon  in  his  laft  ficknefs,  apprehending 
liis  difFohition  near,  delivers  or  caufes  to  be  delivered  to  ano- 
ther the  poiTeflion  of  any  perfonal  goods,  (under  which  have' 
been  included  bonds,  and  bills  drawn  by  the  deceafed  upon 
his  banker)  to  keep  in  cafe  of  his  deceafe.  This  gift,  if  the 
donor  dies,  needs  not  the  aifent  of  his  executor  :  yet  it  ihall 
not  prevail  againft  creditors ;  and  is  accompanied  with  this 
implied  trull,  that,  if  the  donor  lives,  the  property  thereof 
mall  revert  to  himfelf,  being  only  given  in  contemplation  of 
death,  or  mortis  caufa  (i).  This  method  of  donation  might 
have  fubfifted  in  a  frate  of  nature,  being  always  accompanied 
with  delivery  of  actual  poiTeflion  (k)  ;  and  fo  far  differs  from 
a  teftamentary  difpoiition  :  but  feems  to  have  been  handed  to 
us  from  the  civil  lawyers  (1),  whq  themfelves  borrowed  it 
from  the  Greeks  (in). 

7.  When  all  the  debts  and  particular  legacies  are  dis- 
charged, the  furplus  or  refiduum  muft  be  paid  by  the  refiduary 
legatee,  if  any  be  appointed  by  the  will ;  and  if  there  be 
none,  it  was  long  a  fettled  notion  that  it  devolved  to  the 
executor's  own  ufe,  by  virtue  of  his  executorihip  (n).  But, 
whatever  ground  there  might  have  been  formerly  for  this 
opinion,  if°feems  now  to  be  underilood  (o)  with  this  re- 
ftrlction  ;  that,  although  where  the  executor  has  no  legacy 
at  all,  the  refiduum  Ihall  in  general  be  his  own,  yet  when- 
ever there  is  furlicient  on  the  face  of  a  will,  (by  means  of 

(h)  2  P  Wins.  26,  27.  his  friend  Piraeus;  and  another  by 

.  (i)  Free  Chan.   269,     I   P.  "Wins.  Hercules,  in  the  Alceftes  of  Euri- 

4-6   44r.  3  P.  Wms.  357.  pides,  v.  1020. 

(k)  Lav* of  forfeit.  1 6  ftp)  Perkins.  S%5* 

(1)  In'fi.  2.  7.    i.Ff.  I.  39   t  6.  (oj  Prec  Chan.  323.    I  P-  Wms. 

(ra)  There  is  a  very  complete  do-  7.  544-    2  P.  Wms.  338,    3  P>  ~SVms. 

naih  mortis  caufa,  mtheOdyfley,  b.  43-  *94-   Stra.  559* 


v. 


?8.  made  by  Telemachus  to 


a  com- 


Ch*  32.  of  Things.  :-£fg 

a  competent  legacy  or  ctherwife)   to  imply  that   the  teftator 
intended  his  executor  ihould  not  have  the  refidue    the  unde- 
vifed  lurplus  of  the  eftate  ihall  go  to  the  next  of  kin,  the  ex- 
ecutor then  {landing  upon  exactly  the  fame  footino-  as  an  ad- 
ministrator :  concerning  .whom   indeed    there   formerly    was 
much  debate    (p),  whether   or   no  he  could  be  compelled  to 
make  any  diftribution  of  the  inteftate's  eftate.     For   thpuo-h 
(after  the  adminiflration  was  taken  in   effect  from  the  ordina- 
ry, and  transferred   to  the  relations  of  the  deceafed)  the  fpi- 
ritual  court   endeavoured  to  compel  a   diftribution,  and  took 
bonds  of  the   adminiftrator  for   that  purpofe,  they  were  pro- 
hibited by  the  temporal  courts,  and   the  bonds  declared  void 
at  law  (q).     And  the  right  of  the  hufband  not  only  to  admini- 
fter,  but  alfo  to  enjoy  exclufively,   the  effects  of  his  deceafed 
wife,  depends  ftill  on  this  doctrine  of  the  common  law  *   the 
ftatute  29  Car.  II.  declaring  only  that  the  ftatute  of  diftribu- 
tion does  not  extend  to  this  cafe.     But  now  thefe  controver- 
fiesare  quite  at  an  end,  for  by  the  ftatute  12  &  23  Car.  II.  c. 
10.  it  is  enacted,  that  the  furplufage  of  inteftates,  eftates,  ex- 
cept of  femes  covert  (r),  ihall  after  the  expiration  of  one  full 
year  from  the  death  of  the  inteftate,  be  diftributed  in  the  follow- 
ing manner.    One  third  ihall  go  to  the  widow  of  the  inteftate, 
and  the  refidue  in   equal  proportions  to  his  children,  or,   if 
dead,  to  their  reprefentatives;'* that  is,  their  lineal  defend- 
ants, if  there  are  no  children  or  legal  reprefentatives  fubiiif- 
ing,  then  a  moiety  ihall  go  to  tile  widow,   and  a  moiety  to  the 
next  of  kindred  in  equal  degree,  and  their  reprefentatives  :  if 
no  widow,    the'  whole   ihall    go    to  the  children  :  if  neither 
widow  nor   children,  the  whole  ihall  be   diftributed    among 
the  next  of  kin  in  equal  degree,   and  their  reprefentatives  : 
but  no  reprefentatives    are    admitted  among  collaterals,   far- 
ther than  the    children   of  the    inteftate's  brothers  and   li- 
fters (s).     The  next  of  kindred,  here  referred  to,  are  to  be 
inveftigated    by   the   fame  rules   of  confanguinity,    as  thofe 
who  are  intitled    to  letters  of  administration  :   of  whom  we 
have  fufficiently  fpoken  (t).     And  therefore   by  this  ftatute 

(p)  Godolph.  p.  2.  c  32.  (r)  Stat.  29  Car.  II.  c.  3.  §.  25. 

(q;    1   Lev.   233,  Cart.   125.    2  P.  (s)  Raym.  496.  Ld.  Raym.  571.' 

"Wins.  447-  CfJ  parg-  SQ4- 

K  k "%  the 
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the  mother,  as  well  as  the  father,  Succeeded  to  all  the  per- 
fonal  effects  of  their  children,  who  died  inteftate  and  with- 
out wife  or  iilue  :  in  exclufion  of  the  other  fons  and  daugh- 
ters, the  brothers  and  fillers  of  the  deceafed.  And  fo  the 
law  ftill  remains  with  refped  to  the  father  ;  but  by  ftatute 
I  Jac.  II.  c.  17.  if  the  father  be  dead,  and  any  of  thechildren 
die  inteftate  without  wife  or  iflue,  in  the  lifetime  of  the  mo- 
ther, fhe  and  each  of  the  remaining  children,  or  their  repre- 
fentatives,  ihall  divide  his  effects  in  equal  portions. 

IT  is  obvious  to  obferve,  how  near  a  refemblance  this  fta- 
tute of  distributions  bears  to  our  antient  Engliih  law,  de  ra- 
tionalili  parte  bonorwn,  fpoken  of  at  the  beginning  of  this 
chapter  (u)  ;  and  which  fir  Edward  Coke  (w)  himfelf,  though 
he  doubted  the  generality  of  its  reftraint  on  the  power  of  de- 
vifing  by  will,  held  to  be  univerfally  binding  upon  the  ad- 
miniftrator  or  executor,  in  the  cafe  of  either  a  total  or  partial 
inteftacy.  It  alio  bears  fome  refemblance  to  the  Roman  law 
of  fuccellion  ab  inteftato  (x)  :  which,  and,  becaufe  the  ad  was 
alfo  penned  by  an  eminent  civilian  (y),  has  occaiioned  a  no- 
tion that  the  parliament  of  England  copied  it  from  the  Ro- 
man praetor  :  though  indeed  it  is  little  more  than  a  reftora- 
tion,  with  fome  refinements  and  regulations  of  our  old  con- 
fiitutional  law  ;  which  prevailed  as  an  eftablirhed  right  and 
cuitom  from  the  time  of  king  Canute  downwards,  many 
centuries  before  Juitinian's  laws  were  known  or  heard  of  in 
the  weftern  parts  of  Europe.  So  like  wife  there  is  another 
part  of  the  ftatute  of  distributions,  where  directions  are  gi- 
ven, that  no  child  of  the  inteftate,  (except  his  heir  at  law) 
on  whom  he  fettled  in  his  life-time  any  eftate  in  lands,  or 
pecuniary  portion,  equal  to  the  diftributive  fliares  of  the 
other  children,  lhall  have  any  part  of  the  furplufage  with 
their  brothers  and  fitters  ;    but  if  the  eftates  fo  given  them, 

(u)  pag.  492.  dead,  all  the  brethren  and  fitters, 

(w)2lnft.   33.  together   with  the  representatives 

(x)  The  general  rule  of  inch  fuc-  of  a  brother   or  lifter  deceafed.   3. 

ceihons  was  this  :   I.   The  children  The  next  collateral  relations  ine- 

or  lineal  defcendants  in  equal  por-  qual   degree.     4-  The  hulband   or 

tions.  2.  On  failure  ofthefe,  the  pa-  wife  of  the  deceafed.     Ff.  38.  15.    I 

rents  or  lineal  afcendants,  and  with  Nov.  1 18.  c.  1,  1,  3.  127.  c  1. 

them  the  brethren  or  fillers  of  the  (y)   Sir  William  Walker.    Lord 

whole  bloodj  or  if  the  parents  were  Raym.  574. 

by 
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by  way  of  advancement,  are  not  quite  equivalent  to  the 
other  mares,  the  children  fo  advanced  ihall  now  have  fo 
much  as  will  make  them  equal.  This  juft  and  equitable 
provifion  hath  been  alfo  faid  to  be  derived  from  the  colla- 
tio  bonorum  of  the  imperial  law  (z),  which  it  certainly  re- 
fembles  in  fome  points,  though  it  differs  widely  in  others. 
But  it  may  not  be  amifs  to  obferve,  that  with  regard  to  goods 
and  chatties,  this  is  part  of  the  ancient  cuftom  of  London, 
of  the  province  of  York,  and  of  our  fifter  kingdom  of  Scot- 
land :  and,  with  regard  to  lands  defcending  in  coparcenary, 
that  it  hath  always  been,  and  ftill  is,  the  common  law  of 
England,  under  the  name  of  hotchpot  (a). 

Before  I  quit  this  fubjecl,  I  muft  however  acknowledge, 
that  the  doctrine  and  limits  of  reprefentation,  laid  down  in 
the  ftatute  of  distributions,  feem  to  have  been  principally 
borrowed  from  the  civil  law :  whereby  it  will  fometimes 
happen  that  perfonal  eftates  are  divided  per  capita,  and  fome- 
times per  ftirpes  ;  whereas  the  common  law  knows  no  other 
rule  of  fucceffion  but  that  per  ftirpe  only  (b).  They  are 
divided  per  capita,  to  every  man  an  equal  mare,  when  all 
the  claimants  claim  in  their  own  rights,  as  in  equal  degree 
of  kindred,  and  not  jure  reprefentationis,  in  the  right  of  ano- 
ther perfon.  As  if  the  next  of  kin  be  the  inteftate's  three 
brothers,  A,  B,  and  C  ;  here  his  eftate  is  divided  into  three 
equal  portions,  and  diftributed  per  capita,  one  to  each  :  but 
if  one  of  thefe  brothers,  A,  had  been  dead,  leaving  three 
children,  and  another,  B,  leaving  two;  then  the  diftribu- 
tion  muft  have  been  per  ftirpes;  viz.  one  third  to  A7s  three 
children,  another  third  to  B's  two  children,  and  the  remain- 
ing third  to  C  the  furviving  brother  :  yet  if  C  had  alfo 
been  dead,  without  iflue,  then  A's  and  B's  five  children,  be- 
ing all  in  equal  degree  to  the  inteftate,  would  take  in  cheir 
own  rights  per  capita,  viz.  each  of  them  one  fifth  part  (c). 

The  ftatute  of  distributions  exprefsiy  excepts  and  referves 
the  cuftoms  of  the  city  of  London,   of  the  province  of  York, 

(z)  Ff.  37.  6.  1.  (b)  See  ch.  14-  pag.  217. 

(a)  Seech.  U.  pag.  191.  (c)  Prec.  Chauc  54. 

and 
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and  of  all  other  places  having  peculiar  cuftoms  of  diftributing 
inteftates'  effe&s.  So  that,  though  in  thofe  places  the  re- 
flraint  of  devifing  is  removed  by  the  ftatutes  formerly  mention- 
ed (d),  their  antient  cuftoms  remain  in  full  force,  with  refpeft 
to  the  eftates  of  inteftates.  I  mall  therefore  conclude  this 
chapter,  and  with  it  the  prefent  book,  with  a  few  remarks  on 
thofe  cuftoms. 

In  the  firft  place  we  may  obferve,  that  in  the  city  of  Lon- 
don (e),  and  province  of  York  (f ),  as  well  as  in  the  kingdom 
of  Scotland  (g),  and  therefore  probably  alfo  in  Wales,  (eori- 
cerning  which  there  is  little  to  be  gathered  but  from  the  fta- 
tute  7  &  8  W.  III.  c.  38.)  the  effects  of  the  inteftate,  after 
payment  of  his  debts,  are  in  general  divided  according  to 
the  antient  univerfal  doctrine  of  the  -pars  rathnabitis.  If 
the  deceafed  leaves  a  widow  and  children,  his  fubftance 
(deducting  the  widow's  apparel  and  furniture  of  her  bed- 
chamber, which  in  London  is  called  the  widow's  chamber) 
is  divided  into  three  parts  ;  one  of  which  belongs  to  the  wi- 
dow, another  to  the  children,  and.  the  third  to  the  admi- 
niftrator  :  if  only  a  widow,  or  only  children,  they  mall  re- 
fpectively  in  either  cafe,  take  one  moiety,  and  the  admim- 
ftrator  the  other  (h)  :  if  neither  widow  nor  child,  the  admini- 
flrator  mall  have  the  whole  (i).  And  this  portion,  or  dead 
man's  part,  the  adminiftrator  was  wont  to  apply  to  his  own 
ufe  (k),  till  the  ftatute  1  Jac.  II.  c.  17.  declared  that  the 
fame  mould  be  fubjecl  to  the  ftatutes  of  diftribution.  So 
that  if  a  man  dies  wTorth  1800/.  leaving  a  widow  and  two 
children,  the  eftate  mall  be  divided  into  eighteen  parts-: 
whereof  the  widow  fhall  have  eight,  fix  by  the  cuflom  and 
two  by  the  ftatute  ;  and  each  of  the  children  five,  three  by 
the  cuftom  and  two  by  the  ftatute  :  if  he  leaves  a  widow 
and  one  child,  they  fhall  each  have  a  moiety  of  the  whole, 
or  nine  fuch  eighteenth  parts,  fix  by  the  cuftom  and  three 
by  the  ftatute  :  if  he  leaves  a  widow  and  no  child,  the  widow 
-fhall  have  three  fourths  of  the  whole,  two  by  the  cuftom 

(d)  pag.  493.  (h)  r  P.  Wms.  341-  Salic.  246. 

(e)  Lord  Rayra.  1329.  (i)  2  Show.  J  75- 

(f)  Burn.  escl.  law.  746.  (k)  2  Freem.  8.5-  1  Tern-.  133; 

(g)  Ibid.  782.  lV"_ 

and 
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and  one  by  the  flatute  ;  and  the  remaining  fourth  mall  go  by 
the  ftfttute  to  the  next  of  kin.  It  is  alfo  to  be  obferved,  that 
if  the  wife  be  provided  for  by  a  jointure  before  marriage,  in 
bar  of  her  cuflomary  part,  it  puts  her  in  a  ftate  of  non-en- 
tity, with  regard  to  the  cuftom  only  (1)  :  but  ihe  ihall  be  en- 
titled to  her  ihare  of  the  dead  man's  part  under  the  flatute  of 
distributions,  unleis  barred  by  fpecial  agreement  (m).  And 
if  any  of  the  children  are  advanced  by  the  father  in  his  life- 
time with  any  fum  of  money,  (not  amounting  to  their  full  pro- 
portionable part)  they  ihall  bring  that  proportion  into  hotch- 
pot with  the  reft  of  the  brothers  and  filters,  but  not  with  the 
widow,  before  they  are  intitled  to  any  benefit  under  the  cu- 
ftom (n)  :  but,  if  they  are  fully  advanced,  the  cuftom  entitles 
them  to  no  farther  dividend  (o). 

Thus  far  in  the  main  the  cuftoms  of  London  and  of  York 
agree  :  but  befides  certain  other  lefs  material  variations,  there 
are  two  principal  points  in  which  they  confiderably  differ. 
One  is,  that  in  London  the  ihare  of  the  children  (or  orphanage 
part)  is  not  fully  veiled  in  them  till  the  age  of  twenty  one,  be- 
fore which  they  cannot  difpofe  of  it  by  teftament  (p)  :  and,  if 
they  die  under  that  age,  whether  fole  or  married,  their  ihare 
ihall  furvive  to  the  other  children  ;  but,  after  the  age  of  twen- 
ty one,  it  is  free  from  any  orphanage  cuftom,  and,  in  cafe  of 
inteftacy,  mall  fall  under  the  ftatute  of  diftributions  (q).  The 
other,  that  in  the  province  of  York,  the  heir  at  common  law, 
who  inherits  any  lands  either  in  fee  or  in  tail,  is  excluded 
from  any  filial  portion  or  reafonable  part  (r).  But,  uotwith- 
ftanding  thefe  provincial  variations,  the  cuftoms  appear  to  be 
fubftantially  one  and  the  fame.  And,  as  a  fimilar  policy  for- 
merly prevailed  in  every  part  of  the  iiland,  wre  may  fairly 
conclude  the  whole  to  be  of  Britifli  original ;  or,  if  derived 
from  the  Roman  law  of  fucceftions,  to  have  been  drawn  from 

(1)  2  Vern.  665.  3  P,  Wms.  16.  (o)  2  P.  "Wins.  5-7- 

(m)  I  Vern.  15.  2  Chan.  Rep.  252.  (p)  2  Vern.  55&- 

.  (n)  2  Freem.  279-  1  Equ.  Caf.  Abr.  (q)  Prec.  Chan.  537- 

155.  2  P.  "Wms.  $z6>  (r)  2  Burn.  754. 

that 
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that  fountain  much  earlier  than  the  time  of  Juftinian,  from 
whofe  constitutions  in  many  points  (particularly  in  the  advan- 
tages given  to  the  widow)  it  very  confiderably  differs  :  though 
it  is  not  improbable  that  the  refemblances  which  yet  remain 
may  be  owing  to  the  Roman  ufages  ;  introduced  in  the  time  of 
Claudius  Caefar,  (who  eftablifhed  a  colony  in  Britain  to  in- 
struct the  natives  in  legal  knowledge)  (s)  inculcated  and  diifu- 
fed  by  Papinian  (who  prefided  at  York  as  praefeftus  praetorio 
under  the  emperors  Severus  and  Caracalla)  (t),  and  continued 
by  his  fucceflbrs  till  the  final  departure  of  the  Romans  in  the 
beginning  of  the  fifth  century  after  Chrift. 

(s)  Tacit.  Annul,  1 12.  c.  32.  (t)  Selden  inFletam.  cap.  4-  §•  3« 
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APPENDIX 


N°.  I. 


Veins   Carta  Feoffamenti, 


SC  I A  N  T  prefemtes  et  futuri,  quod  ego  Willielmus,  films  Premffes. 
Willielmi  de  Segenho,  dedi,  concedl,  ft  hac  prefenti  carta 
mea  confirmavi,  Johanni  quondam  filio  Johannis  de  Saleford, 
pro  quadam  fumma  pecunie  quam  michi  dedit  pre  manibus, 
unam  acram  terre  mee  arabilis,  jacentem  in  campo  de  Saleford, 
juxta  terrain  quondam  Richardi  de  la  Mare  :    HABENDAM  Hithettium^nA 
ET  TENENDAM  totam  predictam  acram  terre,  cum  omni-  Tenendum. 
bus  ejus  pertinentiis,  prefato  Johanni,  et  heredibus  fuis,  et  fuis 
affignatis,   de  capitalibas   dominis  feodi :    REDDENDO,   et  Reddendum. 
faciendo  annuatitn  eifdem  dominis  capitalibus  fervitia  hide  de- 
bita  et  confueta :    ET  ego  prediclus  Willielmus,  et  herecies  Warranty. 
mei,  et  mei  affignati,  totam  predictam  acram  terre,  cum  om- 
nibus fuis  pertinentiis,  prediclo  Johanni  de  Saleford,  et  here- 
dibus fuis,  et  fuis  affignatis  contra  omnes  gentes  warrantiza- 
bimus  in  perpetuum.     IN  CUJUS  rei  teftimonium  huic  pre-  ConcluHoa. 
fenti   carte  ligillum  meum  appofui :    HIJS  teftibus,    Nigello 
de  Saleford,  Johatme  de  Seybroke,  Radulpho  clerico  de  Sale- 
ford, Johanne  molendario  de  eadem  villa,  et  aliis.      DATA 
apud  Saleford  die  Veneris  proximo  ante  feftum  fancte  Mafga- 
rete  Virginis,  anno  regni  regis  Edwa&di  filii  regis  Edwardi 
fexto. 

(L.  S.) 

MEMORANDUM,  quod  die  et  anno  infra-  Livery  of  fed. 

fcriptis  plena  et  pacifica  feifina  acre  infrafpeci-.  £n  endotfed, 

ficate,  cum  pertinentiis,  data  et  deliberata  fuit 
per  infranominatum  Willielmum  de  Segenho  in- 
franominato  Johanni  de  Saleford,  in  propriis 
perfonis  fuis,  Cecundum  tenoremet  effe&um  carte 
infrafcripte,  in  prefentia  Nigelli  de  Saleford, 
Johannis  de  Seybroke  et  aliorum. 

Vol.  II.  L  1  N°.  II. 


II 


APPENDIX, 


N°  II. 


J  modern  Conveyance  by  Lease  and  Release. 


L 


Lea: 


Bargain  and  Sale,  for  a  year. 


Premifes.  r~|^  HIS  I  NDENTURE,    made  the  third  day   of  Septem- 

JL     ber,   in  the  twenty -fir  ft  year  of  the  reign  of  our  fove- 

reign  lord  George  the  fecond  by  the  grace  of  God  kingof 

Great  Britain,  France  and  Ireland,  defender  of  the  faith,  and 

fo  forth,  snd  in  the  year  of  our  Lord  one  thoufand  feven  hun- 

Parties.  dred,  and  forty  feven,  between  Abraham  Barker  of  Dale  Hall 

in  the  county  of  Norfolk,  efouire,  and  Cecilia  his  wife,  of  the 


Edwards   of  Lincoln's  Inn  in  the  county 
and  Francis  Goiding' of  the  city  of  Nor- 


one  part,  and  David 
of  Middlesex,  efquire 

wich,  clerk,  of  the  other  part,  witneiTeth;  that  the  faid  Abra- 
Confideration.  ]iam  Barker  and  Cecilia  his  wife,  in  confederation  of  live  {hil- 
lings of  lawful  money  of  Great  Britain  to  them  in  hand  paid  by 
the  faid  David  Edwards  and  Francis  Goiding  at  or  before  the 
enfealmg  and  delivery  of  thefe  prefents  (the  receipt  whereof  is 
hereby  acknowledged)  and  for  other  good  cai.fes  and  coirfidera- 
tions  them  the  faid  Abraham  Barker  and  Cecilia  his  wife  here- 
imro  fpecially  moving,  HAVE  bargained  and  fold,  end  by 
thefe  prefents  do,  and  each  of  them  doth,  bargain  and  fell,  un- 
to the  faid  David  Edwards  and  Francis  Goiding,   their  execu- 


Bargain  and 
fale. 


Parcels. 


Habendum. 


tors,  adminiftrators,  andafligns,  ALL  that  the  capital  mefniage, 
called  Dale  Hall  in  the  pariili  of  Dale,  in  the  faid  county  of 
Norfolk,  wherein  the  faid  Abraham  Barker  and  Cecilia  his 
wife  now  dwell,  and  all  thofe  their  lands  in  the  faid  parifh  of 
Dale  called  or  known  by  the  name  of  Wiifon's  farm,  contain- 
ing by  eftimation  rive  hundred  and  forty  acres,  be  the  fame  more 
or  lefs,  together  with  all  and  lingular  houfes,  dovehoufes,  barns, 
buildings,  {tables,  yards,  gardens,  orchards,  lands,  tenements, 
^meadows,  paflur.es,  feedings,  commons,  woods,  underwoods, 
ways,  waters,  watercourfes,  fifhings,  privileges,  profits,  eafe- 
ments,  commodities,  advantages,  emoluments,  hereditaments, 
and  appurtenances  whatfoever  to  the  faid  capital  meffuage  and 
farm  belonging  or  appertaining,  or  with  the  fame  ufed  or  en- 
joyed, or  accepted,  reputed,  taken,  or  known,  as  part,  parcel, 
or  member  thereof,  or  as  belonging  to  the  fame  or  any  part 
thereof;  andthe  reverfion  and  reverfions,  remainder  and  remain- 
ders, yearly  and  other  rents,  iffues,  and  profits  thereof,  and  of 
every  part  and  parcel  thereof:  TO  HAVE  AND  TO  HOLD 
the  faid  capital  mefToage,  lands,  tenements,  hereditaments  and 
all  and  lingular  other  the  premifes  herein  before  mentioned  or 

intended 
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intended  to  be  bargained  and  fold,  and  every  part  and  parcel        N°  IT. 
thereof,  with  their  and  every  of  their  rights,  members,  and  ap-    W*~VX-^ 
purtenances,  unto  the  faid  David  Edwards  and  Francis  Gold- 
ing, their  executors,  a  elm  mill  raters,  and  afflgns,  from  the  day 
next  before" the  day  of  the  date  of  thefe  p relents,  for  and  during, 
and  unto  the  full  end  and  term  of,  one  whole  year  from  thence 
next  enfuing  and  fully  to  be  complete  and  ended  :    YIELD-  Reddendum. 
ING  and  paving  therefore  unto  the  faid  Abraham  Barker,  and 
Cecilia  his  wife,    and  their  heirs  or  aiiigns,    the  yearly  rent 
of  one  pepper  corn  at  the  expiration  of  the  faid  term,  if  the 
fame  (hall  be  lawfully  demanded  :  TO    THE  INTENT  and  intent. 
purpofe,  that  by  virtue  of  thefe  prefents,  and  of  the  ftatute  for 
transierring  ufes  into  poffeiEon,   the  faid  David  Edwards  and 
Francis  Golding  may  be  in  the  aclual  poffefiion  of  the  premi- 
fes,  and  be  thereby  enabled  to  take  and  accept  a  grant  and  re- 
leafe  of  the  free-hold,  reverfion,    and  inheritance  of  the  fame 
premifes,  and  of  every  part  and  parcel  thereof,  to  them,  their 
» heirs  and  affigns  ;  to  the  ufes  and  upon  the  trufts,  thereof  to 
be  declared  by  another  indenture,  intended  to  bear  date  the 
day  next  after  the  'day  of  the  date  hereof.     IN  WITNESS  conclu^on. 
whereof  the  parties  to  thefe  prefents  their  hands  andfeals  have 
fubftribed  and  fet,  the  day  and  year  firft  above  written. 

Sealed  and  delivered,  being  \ 

fir  ft  duly  {lamped,  in  the  Abraham  Barker.  (L.  S.) 

rrefence  of  Cecilia  Barker.  (L.  S.) 

George  Carter.  David  Edwards.  (L.  S.) 

William  Browne,  Francis  Golding.  (L.  S.) 

L    2o  Deed  of  Release. 


j 


Premifes. 


THIS  INDENTURE  of  iive  pans,  made  the  fourth  day  of 
September,  in  the  twenty-firft  year  of  the  reign  of  our  fovereign 
lord  George  the  fecond  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in  the  year  of  our  Lord  one  thoufand,  feven  hun- 
dred, and  forty -feven,  between  Abraham  Barker  of  Dale  Hahi 
in  the  county  of  Norfolk,  efquire,  and  Cecilia  his  wife,  of  the  Parties* 
firft  part ;  David  Edwards  of  Lincoln's  Inn  in  the  county  of 
Middlefex,  efquire,  executor  of  the  laft  will  and  teftament  of 
Lewis  Edwards,  of  Cowbridge  in  the  county  of  Glamorgan, 
gentleman,  his  late  father,  deceafed,  and  Francis  Golding  of 
the  city  of  Norwich,  clerk,  of  the  fecond  part;  Charles 
Browne  of  Enftone  in  the  county  of  Oxford,  gentleman,  and 
Richard  More  of  the  city  of  Briftol,  merchant,  of  the  third 
part;  John  Barker,  efquire,  fon  and  heir  apparent  of  the  faid 
Abraham  Barker  of  the  fourth  part ;  and  Katherine  Edwards,  s 
fpinfter,  one  of  the  fillers  of  the  faid  David  Edwards,  of  the 
LU  fifth 
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N°.  II.       fifth  part.    WHEREAS  a  marriage  is  intended,  by  the  permif- 
\^s'^y~\J    fion  of  God,  to  be  fhortly  had  and  folemnized  between  the  faid 

Recital.  John  Barker  and  Katherine  Edwards:    NCW  TRiS  IIsDEN- 

Confideration.TURE  WITNESSETH,  that  in  confederation  of  the  faid  in- 
tended marriage,  and  of  the  fum  of  five  thoufand  pounds,  of 
good  and  lawful  money  of  Great  Britain,  to  the  faid  Abraham 
Barker,  (by  and  with  the  c  orient  and  agreement  of  the  faid 
John  Barker,  and  Katherine  Edwards,  teitined  by  their  being 
parties  to,  and  their  fealing  and  delivery  of  thefe  prefents,)  by 
the  faid  David  Edwards  in  hand  paid  at  or  before  the  ensealing 
and  delivery  hereof,  being  the  marriage  portion  of  the  faid  Ka- 
therine Edwards,  bequeathed  to  her  by  the  late  will  and  tefla- 
ment  of  the  faid  late  Lewis  Edwards,  her  father,  deceafed;  the 
receipt  and  payment  whereof  the  faid  Abraham  Barker  doth 
hereby  ackiiowlege,  and  thereof,  and  of  every  part  and  parcel 
thereof,  they  the  faid  Abraham  Barker,  John  barker,  and  Ka- 
therine Edwards,  do,  and  each  of  them  doth,  releafe,  acquit, 
and  difcha  ge  the  faid  David  Edwards,  his  executors,  and  ad- 
miniftrators,  for  ever  by  thefe  prefents :  and  for  providing  a 
competent  jointure  and  provifion  of  maintenance  for  the  faid 
Katherine  Edwards,  in  cafe  me  fhail,  after  the  faid  intended 
marriage  had,  furvive  and  overlive  the  faid  John  Barker  her 
intended  hufband :  and  for  fettling  and  alluring  the  capital 
meffuage,  lands,  tenements,  and  hereditaments,  herein  after 
mentioned,  unto  fnch  ufes,  and  upon  fuch  trufts,  as  are  here- 
in after  expreifed  and  declared :  and  for  and  in  confideration 
of  the  fam  of  five  millings  of  lawful  money  of  Great  Britain  to 
the  faid  Abraham  Barker  and  Cecilia  his  wife  in  hand  paid  by 
the  faid  David  Edwards  and  Francis  Golding,  and  of  ten  mil- 
lings of  like  lawful  money  to  them  alfo  in  hand  paid  by  the 
faid  Charles  Browne  and  Richard  More,  at  or  before  the  en- 
fealing  and  delivery  hereof  (the  feveral  receipts  whereof  arc 
hereby   refpecliveiy   acknowleged,)    they   the    faid  Abraham 

Helcafc.  Barker  and  Cecilia  his  wife,  HAVE,  and  each  of  them  hath, 

granted,  bargained,  fold,  releafed,  and  confirmed,  and  by 
thefe  prefents  do,  and  each  of  them  doth,  grant,  bargain,  fell, 

Parcels.  releafe,   and  confirm  unto  the  faid  David  Edwards  and  Francis 

Golding  their  heirs  and  ailigns,  ALL  that  the  capital  mefTuagc 
called  Dale  Hall  in  the  parim  of  Dale  in  the  faid  county  of 
Norfolk,  wherein  the  faid  Abraham  Barker  and  Cecilia  his 
wife  now  dwell,  and  all  ihofe  their  lands  in  the  faid  parim  of 
Dale  called  or  known  by  the  name  of  Wilfon's  farm,  containing 
by  eflimation  five  hundred  and  forty  acres,  be  the  fame  more  or 
lefs,  together  with  all  and  fingulai  houfes,  dovehoufes,  barns, 
buildings,  {tables,  yards,  gardens,  orchards,  lands,  tenements, 
meadows,  paliures,  feedings,  commons,  woods,  underwoods, 
ways,  waters,  watercourfes,  fifhings,  privileges,  profits,  eafe- 
ments,  commodities,  advantages,  emoluments,  hereditaments, 
and  appurtenances  whatfoever  to  the  faid  capital  meffuage  and 
farm  belonging  or  appertaining,  or  with  the  fame  ufed  or 

enjoyed ; 
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enjoyed,  or  accepted,  reputed,  taken,  or  known,  as  part,  par-       Np.  II. 
eel,  or  member  thereof,  or  as  belonging  to  the  fame  or  an)  part    ^yy^ 
thereof;  (all  which  laid  premifes  are  now  in  the  a&ual  pofleffi- 
on  of  the  faid  David  Edwards  and  Francis  Golding,  by  virtue 
of  a  bargain  and  fale  to  them  thereof  made  by  the  faid  Abra-  MenHon  of 
ham  Barker  and  Cecilia  his  wife  for  one  whole  year,  in  confi-  bargain  and 
deration  of  five  {hillings  to  them  paid  by  the  faid  L  avid  Edwards  fale. 
and  Fr.mcls  Golding,  in  and  by  one  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  hereof,  and  by  force  of  the 
ftatute  for  transferring  ufes  into  poffeffion ;)  and  the  reverfion 
and  reverfions,   remainder  and  remainders,  yearly  and  other 
rents,  blues,   and  profits  thereof,   and  every  part  and  parcel 
thereof,  and  alfo  all  the  eftate,   right,    title   iniereft,  truft, 
property,  claim,  and  demand  whatfoever,  both  at  law  and  in 
equity,  of  them  the  faid  Abraham  Barker  and  Cecilia  his  wife, 
in,  to,  or  out  of,  the  faid  capital  mefluage,  lands,  tenements, 
hereditaments,  and  premifes  :   TO  HAV'L  AND  TO  HOLD  Habendum. 
the  faid   capital   mefluage,    lands,   tenements,   hereditaments, 
and  all  and  Angular  other  the  premifes  herein  before  mention- 
ed to  be  hereby  granted  and  releafed,  with  their  and  every  of 
their  appurtenances,  unto  the  faid  David  Edwards  and  Francis 
Golding,  their  heirs  and  afiigns,  to  fuch  ufes,  upon  fuch  trufts, 
and  to  and  for  filch  intents  and  purpofes   as    are   herein  after 
mentioned,    exprelled  and  declared,    of   and  concerning    the  To  the  ufe  of 
fame  :  that  is  to  fay,   to  the  ufe  and  behoof  of  the  faid  Abra-  the  grantors 
ham  Barker,  and  Cecilia  his  wife,  according  to  their  feveral  till  marriage : 
and  refpective  eftates  and  interefls  therein,  at  the  time  of,  or 
immediately  before  the  execution  of  thefe  prefents,  until  the 
folemnization  of  the  faid  intended  marriage  :  and  from  and  af- 
ter the  folemnization  thereof  to  the  ufe  and  behoof  of  the  faid  _,  r  .h 
John  Barker,  for  and  during  the  term  of  his  natural  lite;  with-  imfband  for" 
out  impeachment  of  or  for  any  manner  of  waft*  :  and  from  and  life  fans  -wafte  i 
after  the  determination  of  that  eftate,  then  to  the  ufe  of  the  faid  _        .    , ' 
David  Edwards  and  Francis  Golding,   and  their  heirs,  during  tlUpees  to 
the  life  of  the  faid  John  Barker,  upon  truft  to  flippprt  and  pre-  prefcrve  con- 
ierve  the  contingent  ufes  and  eftates  herein  after  limited  from  tingent  re- 
being  defeated  and  deftroyed,   and  for  that  purpofe  to  make  mam^rs> 
entrlei,  or  bring  actions,  as  the  cafe,  mall  require;  but  never- 
thelefs  to  permit  and  differ  the  faid  John  Barker,  and  his  afiigns, 
during  his  life,  to  receive  and  take  the  rents  and  profits  there- 
of, and  of  every  part  thereof,  to  and  for  his  and  their  own  ufe 
and  benefit  :  and  from  and  after  the  deceafe  of  the   faid  John  j*        s  <?e .  to 
Barker,  then  to  the  ufe  and  behoof  of  the  faid  Katherine  Ld-  the  wife  for 
wards,  his  intended  wife,  for  and  during  the  term  of  her  na-  life,  for  her 
tural  life,  for  her  jointure,  and  in  lieu,  bar  and  Satisfaction  of  jointure,  in 
her  dower  and  third,  at  common  law,   which  me  can  or  may  bar  °s  sower, 
have  or  claim,  of,  in,  to,  or  out  of,  all,  and  every,  or  any  of 
the  lands,  tenements,  and  hereditaments,  whereof  or  wherein 
the  faid  John  Barker  now  is,  or  at  any  time  or  times  hereafter 
during  the  coverture  between  them  ihall  be  feifed  of  anv  eftate 
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N°  II.        of  freehold  or  inheritance :  and  from  and  after  the  deceafe  of  the 
lv/Y*VJ    ^a,(^  Catherine  Edwards,  or  other  fooner  determination  of  the 
*B  em  .-under  to  faideftate,  then  to  theufeand  behoof  of  the  faid  Charles  Browne 
other  truitees  and  Richard  More,  their  executors,  adminiflrators,  and  afligns, 
for  a  term,  up-  for  and  during,  and  unto  the  full  end  and  term  of,  five  hundred 
on  trufts  after  years  from   thence  next  enfuing  and  fully  to  be  complete"  and 
wen  lone    .       en^e^}  without  impeachment  of  wafte  :  upon  fuch  trufls  never- 
thelefs,  and   to   and  for  fuch  intents  and  purpofes,  and  under 
and  fubject  to  fuch  provifoes  and  agreements,  as  are  herein  af- 
ter mentioned,  efxpreffed,   and  declared  of  and  concerning  the 
Remainder  to  fame  :   and  from  and  after  the  end,  expiration,  or  other  fooner 
the  firft  and  o-  determination  of  the  faid  term  of  rive  hundred  years,  and  fur- 
ther ions  oi     je££  thereinto,  to  the  ufe  and  behoof  of  the  firft  foil  of  the  faid 
f  m-liiaoe    John  Barker  on  the  body  of  the  faid  Katherine  Edwards  his  in- 
tended wife  to  be  begotten,  and  of  the  heirs  of  the  body  of  fuch 
firft  fon  lawfully  liming;  and  tor  default  of  fuch  iffue,  then  to 
the  ufe  and  behoof  of  ths  fscond,  third,    fourth,  fifth,  fixth, 
feyenth,  eighth,  ninth,  tenth,  and  of  all 'and  every  other  the 
.  fon  and  ions  of  the  faid  John  Barker  on  the  body  of  the  faid 
Katherine  Edwards  his  intended  wife  to  be  begotten,  feverally, 
fucceihvely,  and  in  remainder,  one  after  another,  as  they  and 
every  of  them  ihall  be  in  feniority  of  age  and  priority  of  birth, 
-and  of  the  feveral  and  refpe&ive  heirs  of  the  body  and  bodies 
of  all  and  every  fuch  fon  andfons  lawfully  ihuing  ;  the  elder  of 
fnch  ions,  and  the   heirs  of  his  body  iflaing,  being  always 
to  be  preferred  and  to  take  before  the  younger  of  fuch  fons,  and 
the  heirs  of  his  or  their  body  or  bodies  hilling:  and  for  default 
Jtefnaindef  tb  of  fuch  ifftie,    then  to  the  ufe  and  behoof  of  all  and  every  the 
the  daughters,  daughter  and  daughters  of  the  faid  John  Barker  on  the  body  of 
the  faid  Katherine  Edwards  his  intended  wife  to  be  begotten, 
as  tenants  in   to  be  equally  divided  between  them,  (if  more  than  one,)  Chare 
common,  m-     an{j  ffrare  alike,  as  tenants  in  common  and  not  as  jointenants, 
tai  '  and  of  the  feveral  and  refpecxive  heirs, of  the  body  and  bodies 

of  all  and  every  fach  daughter  and  daughters  lawfully  ifFuing  : 
Remainder  to  an(j  for  g^fault  offuch  \Sxic,  then  to  the  ufe  and  behoof  of  the 

tail*- Uftantl 'U  heirs  of  the  hoAy  oF  hbl  the  ^id  ^chn  Barker  kw^]iy  iffiiing  • 
and  for  default  offuch  iflue,  then  to  the  ufe- and  behoof  of  the 
Remainder  to  £.->{£  Cecilia,  the  wife  of  the  laid  Abraham  Barker,  and  of  her 
thehuiban  s  jiejrs  a,,,j  ^p;ns  for  ever.  AND  as  to,  for,  and  concerning 
mother  in  t;e.    ,  r  -       -x        i      1  i         ■     t     r         -,'•     •      i  i      -  •"? 

The  trait  of    t-e  terni  °r  hye -hundred  years  herein  berpre  limited  to  the  laid 

the  term  de-     Charles  Browne  and  Richard  More,  their  executors,  admini- 
clared.  (Ira tors  and  ailigns,  as  aforefaid,  it  is  hereby  declared  and  a- 

greed  by  and  between  ail  the  faid  parties  to  thefe  prcfents,  that 
the  fame  is  fo  limited  to  them  upon  the  trufls,  and  to  and  for 
the  intents  and  purpofes,  and  under  and  fubject  to  the  provifoes 
and  agreements  herein  after  mentioned  expreffed,  and  decla- 
red, of  and  concerning  the  fame:  that  is  to  fay,  in  cafe  there 
fhaSl  be  an  elded  or  only  fon  and  one  more  or  other  child  or 
children  of  the  faid  John  Barker  ;on  the  body  of  the  faid  Ka- 
therine,. 
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therine,  his  intended  wife  to  be  begotten,  then  upon  trufl  that        N°  II. 
they  the  faid  Charles  Browne  and  Richard  More,  their  executors,     \jS^£~  \J 
adminiftrators,  and  affigns,  by  fale  or  mortgage  of  the  faid  to  ra;fe  por- 
term  of  live  hundred  years,  or  by  fuch  other  ways  and  means  tions  for 
as  they  or  the  furvivor  of  them,  or  the  executors  or  adminiftra-  younger  chil- 
tors  of  fuch  furvivors  mail  think  fit,  fhall  and  do  raife  and  levy,  dren> 
or  borrow  and  take  up  at  intereft,  the  fum  of  four  thotifaud 
pounds  of  lawful  money  of  Great  Britain,  for  the  portion  or 
portions  of  fuch  other  child  and  children  (befidestheeldefl  or  on- 
ly fon)  as  aforefaid  to  be  equally  divided  between  them  (if  more 
than  one)  fhare  and  fhare  alike ;  the  portion  or  portions  of  fuch  payable  at  cer^ 
of  them  as  fhall  be  a  fon  or  fons  to  be  paid  at  his  or  their  re-  tain  times, 
fpeclive  age  or  ages  of  twenty  one  years  ;  and  the  portion  or 
portions  of  fuch  of  them  as  ihall  be  a  daughter  or  daughters  to 
be  paid  at  her  or  their  refpective  age  or  ages  of  twenty  one 
years,  or  day  or  days  of  marriage,  which  mall  firft  happen. 
And  upon  this  further  truft,  that  in  the  mean  time  and  until  with  mainten* 
the  fame  portions  ihall  become  payable  as  aforefaid,  the  faid  ante  at  the 
Charles  Browne  and  Richard  More,  their  executors,  adm-ini-  rate  <&*Fr 
ftrators,  and  affigns,  mall  and  do,  by  and  out  of  the  rents, 
hides,  and  profits  of  the  premises  aforefaid,  raife  and  levy  fuch 
competent  yearly  fum  and  films  of  money  for  the  maintenance, 
and  education  of  fuch  child  or  children,  as  fhall  not  exceed  in 
the  whole  the  intereft  of  their  refpeclive  portions  after  the  rate 
of  four  pounds  in  the  hundred  yearly.     PROVIDED  always,  and  benefit  ef 
that  in  cafe  any  of  the  fame  children  ihall  happen  to  die  before  furvivorihip. 
his,  her,  or  their  portions  ihall  become  payable  as  aforefaid, 
then  the  portion  or  portions  of  fuch  of  them  fo  dying  (hall  go 
and  be  paid  unto  and  be  equally  divided   among  the  furvivor 
or  furvivors  of  them,  when  and  at  fuch  time  as  the  original 
portion  or  portions  of  fuch  furviving  child  or  children  ihall  be- 
come payable  as  aforefaid.     PROVIDED  alfo,  that  in  cafe  jf  no  f^^ 
there  fhall  be  no  fuch  child  or  children  of  the  faid  John  Barker  child, 
on  the  body  of  the  faid  Katherine  his  intended  wife  begotten, 
beiides  an  eldeft  or  only  fon  ;  or  in  cafe  all  and  every  fuch  child 
or  children  fhall  happen  to  die  before  all  or  any  of  their  faid  Cr  if  all  die, 
portions  fhall  become  due  and  payable  as  aforefaid ;  or  in  cafe 
the  faid  portions,  and  alfo  fuch  maintenance  as  aforefaid,  fhall  or  jf  tie  D    tI_ 
by  the  faid  Charles  Browne  and  Richard  More  their  executors,  ons  be  raifed, 
adminiftrators,  or  affigns,  be  raifed  and  levied  by  any  of  the 
ways  and  means  in  that  behalf  aforementioned  ;  or  in  cafe  the 
fame  by  fuch  perfon  or  perfDns  as  ihall  for  the  time  being  be  . , 

next  in  reverfion  or  remainder  of  the  fame  premifes  expectant        .  *  ' 
upon  the  faid  term   of  five  hundred  years,  fhall  be  paid,  or  or  feCured  br 
well  and  duly  fecured  to  be  paid,  according  to  the  true  intent  the  perfon 
and  meaning  of  thefe  prefents*;   then   and  in  any  of  the  faid  next  in  re- 
cafes,  and  at  all  times  thenceforth,  the  faid  term  of  five  hun-  ^amder;  the 
dred  years,  or  fo  much  thereof  as  fhall  remain  unfold  or  undif-  ^-L^ 
poled  of  far  the  purpofes  aforefaid,  fhall  ceafe,  determine,  and 
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N°.  II. 


Condition, 
that  the  ufes 
and  eiiates 
hereby  grant- 
ed ihallbe 
void,  on  fet- 
tling other 
lands  of  equal 
value  in  re- 
corapsnfe. 


Co•/en^nt  to 
levy  a  iine. 
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be  utterly  void  to  all  intents  and  purpofes,  any  thing  hems 
contained  to  tae  contrary  thereof  in  any  wife  notwithstanding. 
PR.OVID£D  alfo,  and  it  is  hereby  further  declared  ind  agreed 
by  and  between  all  the  faid  parties  to  thefe  prefents,  that  in 
cafe  the  faid  Abraham  Barker  or  Cecilia  his  wife,  at  any  time 
daring  their  lives,  or  the  life  of  the  f jrvivor  of  them,  with  the 
approbation  of  the  faid  David  Edwards  and  Francis  Golding, 
or  the  furvivor  of  them,  or  the  executors  and  adminiitrators  of 
fuch  f jrvivor,  mall  fettle,  convey,  and  allure  other  lands  and 
tenements  of  an  eilate  of  inheritance  in  fee-fimple,  in  pofieili- 
on,  in  lbme  convenient  place  or   places  within  the  realm   of 
England,  of  equal  or  better  value  than  the   faid  capital  mef- 
fua/e,  lands,  tenements,  hereditaments  and  premifes,  hereby 
granted  and  releafed,  and  in  lieu,  and  recompence  thereof, 
unto  and  for  fuch   and  the   like  ufes,  intents,  and   purpofes, 
and  upon  fuch  and  the  like  trulls,  as   the  faid   capital   mef- 
fuage,    lauds,    tenements,    hereditaments,    and    premifes   are 
hereby   fettled  and  allured  unto  and  upon,  then  and  in  fuch 
cafe,  and  at  all  times  from  thenceforth,  all  and  every  the  ufe 
and  ufes,  trull  and  trails,  eftate  and  eilates  hereinbefore  limit- 
ed, exprefled,  and  declared  of  or  concerning  the  fame,  fhall 
ceafe,  determine,  and  be  utterly  voi-»  to  all  intents   and  pur- 
pofes ;  and  the  fame  capital  meilaage,  lands,  tenements,  here- 
ditaments, and  premifes,  fhall  from  thenceforth  remain  and  be 
to  and  for  the  only  proper  ufe  and  behoof  of  the  faid  Abraham 
Bafker  or  Cecilia  his  wife,  or  the  furvivor  of  them,  fo  fettling, 
conveying,  and  aftbring  fuch  other  lands  and  tenements  as  a- 
forefaid,  and  of  his  or  her  heirs  and  affigns  for  ever  :  and  to  and 
for  no  other  ufe,  intent,  or  purpofe  whatfoever  ;  any  thing  here- 
in contained  to  the  contrary  thereof  in  any  wife  notw  ithiland- 
Ing.     AND,  for  the  considerations  aforefaid,  and  for  barring 
all  eftates  tail,  and  all  remainders  or  reverfions  thereupon  ex- 
pectant and  depending,  if  any  be  now  fubfifung  and  unbarred 
or  otherwife  undetermined   of  and  in  the  faid  capital  mefTuage, 
lands,  tenements   hereditaments,  and  premifes,  hereby  granted 
and  releafed,  or  mentioned  to  be  hereby  granted  and  releafed, 
or  any  of  them,  or  any  part  thereof,  the  faid  Abraham  Barker 
for  himfelf  and  the  faid  Cecilia  his  wife,  his  and  her  heirs,  ex- 
ecutors, and  adminiitrators,  and  the  faid  John  Barker  for  him- 
felf, his  heirs,  executors    and  adminiftrators,  do,  and  each  of 
them  doth,  reflectively  covenant,  promife,  and  grant,  to  and 
with  the  faid  David  Edwards  and  Francis  Golding,  their  heirs, 
executors,  and  adminiftrators,  by  thefe  prefents,  that  they  the 
laid  Abraham  Barker  and  Cecilia  his  wife,   and  John  Barker, 
fhall  and  will,  at  the  coils  and  charges  of  the  faid   Abraham 
Barker,  before  the  end  of  Michaelmas  term  next  enfuing  the 
date  hereof,  acknowlege,  and  levy  before  his  Majeily's  juilices 
of  the  court  of  common  pleas  at  Weflminfter,  one  or  more  fine 
or  fines,  fur  cognizance  dedrcit>c-omeceo>  ire.  with  proclamations 

according 


APPENDIX,  ix 

according  to  the  form  of  the  ftatutes  in  that  cafe  made  and  pro-        N°.  II 
vided,  and  the  ufual  courfe  of  fines   in   fuch  cafes  accuilomed, 
unto  the  laid  David  Edwards,  and  his  heirs,  of  the  faid  capital 
xneflaage,  lands,  tenements,  hereditaments,   and  premifes,   by 
fuch  apt  and  convenient  names,  quantities,  qualities,  number 
of  acres,  and  other  defcriptions  to  afcertain  the  fame,  as  mail 
be  thought  meet :  which  laid  nne  or  fines,  fo  as  aforefaid  or  in 
any  other  maimer  levied  and  acknowleged,   or  to  be  levied  and 
acknowleged,  mall  be  and  enure,  and  mall  be  adjudged,  deem- 
ed, conitrued,  and  taken,  and  fo  are  and  were  meant  and   in- 
tended, to   be   and  enure,  and  are  hereby  declared  by  all  the 
faid  parties  to  thefe  prefents  to  be  and  enure,  to   the  ufe  and 
behoof  of  the  faid  David  Edwards,  and  his  heirs  and  ailigns  ;  to 
the  intent  and  purpofe  that  the  faid   David  Edwards  may  by 
virtue  of  the  faid  fine  or  fines  fo  covenanted  and  agreed  to  be  in  order  to 
levied  as  aforefaid,  be  and  become  perfect  tenant  of  the  free-  make  a  tenant 
hold  of  the  fiid  capital  meffuage,  lands,  tenements  andheredi-  to^e  praecipe, 
i     11       i  i  •  U  j    i     .  tiiat  a  recove- 

taments,  ana  all  otherthepreim.es,  to  the  end  that  one  or  more  ry  maybe 

good  and  perfect  common  recovery  or  recoveries  may  be  there-  fuifered; 
of  had  and  fafFered,  in  fuch  manner  as  is  herein  after  for  that 
purpofe  mentioned.  -5  nd  ic  is  hereby  declared  and  agreed  by 
and  between  ail  the  faid  parties  to  thefe  prefents,  that  it  fhall 
and  may  be  lawful  to  and  for  the  faid  Francis  Golding,  at  the 
cofts  and  charges  of  the  faid  Abraham  Barker,  before  the  end 
of  Michaelmas  term  next  enfuing  the  date  hereof,  to  fue  forth 
and  profecute  out  of  his  majefty's  high  court  of  chancery  one  or 
more  writ  or  writs  of  entry  fur  dijfei-fin  en  ie  pojl7  returnable  be- 
fore his  majefty's  juftices  of  the  court  of  common  pleas  at  Weft- 
minfter,  thereby  demanding  by  apt  and  convenient  names,  quan- 
tities, qualities,  number  of  acres,  and  other  defcriptions,  the 
faid  capital  meiiuage,  lands,  tenements,  hereditaments,  and 
premifes,  againft  the  faid  David  Edwards  ;  to  which  faid  writ, 
or  writs  of  entry  he  the  faid  David  Edwards  ihall  appear  gra- 
tis, either  in  his  own  proper  perfon,  or  by  his  attorney  thereto 
lawfully  authorized,  and  vouch  over  to  warranty  the  faid  Abra- 
ham Barker  and  Cecilia  his  wife,  and  John  Barker  ;  who  fhall 
alfo  gratis  appear  in  their  pr  >per  perfons,  or  by  their  attorney, 
or  attorneys,  thereto  lawfully  authorized,  and  enter  into  the 
warranty,  and  vouch  over  to  warranty  the  common  vouchee  of 
the  fame  court  ;  who  fhall  alfo  appear,  and  after  imparlance 
fhall  make  default ;  fo  as  judgment  fhall  and  may  be  thereupon 
had  and  given  for  the  faid  Francis  Golding  to  recover  the  faid 
capital  mefluages,  lands,  tenements,  hereditaments,  and  pre- 
mifes, againft  the  faid  David  Edwards,  and  for  him  to  recover 
in  value  againfl  the  faid  Abraham  Barker  and  Cecilia  his  wife, 
and  John  Barker,  and  for  them  to  recover  in  value  againft  the 
faid  common  vouchee,  and  that  execution  fhall  and  may  be 
thereupon  awarded  and  had  accordingly,  andvall  and  every  other 
ad  and  thing  be  done  and  executed,  needful  and  requiiite  for 

the 
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N°  II. 

the  fufFering  and  perfecting  of  fuch  common  recovery  or  reco- 

\.S~Y~\~s     veries,  with  vouchers  as  aforefaid.     And  it  is  hereby  farther 
to  enure  declared  and  agreed  by  and  between  all  the  faid  parties  to  thefe 

prefeats,  that  immediately  from  and  after  the  fufFering  and 
perfecting  of  the  faid  recovery  or  recoveries,  fo  as  aforefaid,  or 
in  any  other  manner,  or  at  any  other  time  or  times,  fullered  or 
to  be  fuifered,  as  well  thefe  prefents  and  the  aflurance  hereby 
made,  and  the  faid  fine  or  fines  fo  covenanted  to  be  levied  as 
aforefaid,  as  alio  the  faid  recovery  or  recoveries,  and  alfo  all 
and  every  other  fine  and  fines,  recovery  and  recoveries  convey- 
ances, and  afTiirarices,  in  the  law  whatfoever  heretofore  had, 
made,  levied,  fullered,  or  executed,  or  hereafter  to  be  had, 
made,  levied,  fufFered,  or  executed,  of  the  faid  capital  mef- 
fuage,  lands,  tenements,  hereditaments,  and  premifes,  or  any 
of  them,  or  any  part  thereof,  by  and  between  the  faid  parties 
to  thefe  prefents  or  any  of  them,  or  whereunto  they  or  any  or 
them  are  or  fhali  be  parties  or  privies,  mall  be  and  enure,  and 
fhall  be  adjudged,  deemed,  conftrued,  and  taken,  and  fo  are  aid 
were  meant  and  intended,  to  be  and  enure,  andthe  recover  or  or 
recoverors  in  the  faid  recovery  or  recoveries  named  or  to  be 
named,  and  his  or  their  heirs,  fhall  ftand  and  be  feized  of  the 
faid  capital  mefraage,  lands,  tenements,  hereditaments,  and 
to  the  preced-  premifes,  and  of  every  part  and  parcel  thereof,  to  the  ufes,  up- 
j**\l  *  ir^tiUS  on  the  trufts,  and  to  and  for  the  intents  and  purpofes,  and  un- 
-  der  and  fubjecl  to  the  provifoes,  limitations,  and  agreements, 
herein  before  mentioned,  exprefTed,  and  declared,  of  and  con- 
Other  cove-  cerning  the  fame.  AND  the  faid  Abraham  Barker,  party  here- 
Haats  '  unto,  doth  hereby  for  liimfelf,  his  heirs,  executors,  and  admi- 

nidrators,  further  covenant,  promife,  grant,  and  agree,  to  and 
with  the  faid  David  Edwards  and  Francis  Golding,  their  heirs, 
executors,  and  adminiftrators,  in  manner  and  form  follow- 
ing ;  that  is  to  fay,  that  the  faid  capital  mefiuage,  lands,  te- 
nements, hereditaments,  and  premifes,  fhall  and  may  at  all 
times  hereafter  remain,  continue,  and  be  to  and  for  the  ufcs 
and  pnrpofes,  upon  the  trufts  and  under  and  fubjecl;  to  the  pro- 
vifoes, limitations,  and  agreements,  hereinbefore-mentioned, 
for  quiet  enjoy-  exprefTed,  and  declared,  of  and  concerning  the  fame,  and  fhall 
*»ent,  and  may  be  peaceably  and  quietly  had,  held,  and  enjoyed  ac- 

cordingly, without  any  lawful  let  or  interruption  of  or  by  the 
faid  Abraham  Barker  or  Cecilia  his  wife,  parties  hereunto,  his 
or  her  heirs  or  aiiigns,  or  of  or  by  any  other  perfon  orperfons 
lawfully  claiming  or  to  claim  from,  by,  or  under,  or  in  trufc 
free  from  in-    for  him,  her,  them,   or  any, of  then,  or  from,  by,    or  under 
cumbrances;    his  or  her  anceftors,  or  any  cf  them;  and  fhall  fo  remain,  con- 
tinue, and  be,  free  and  clear,  and  freely  and  clearly  acquit- 
ted, exonerated,  and  difcharged,    or   otherwife   by  the   faid 
Abraham  Barker,  or  Cecilia  his  wife,  parties  hereunto,    his 
or  her  heirs,  executors,  or  admiftrators,  well  and  fufficicnt- 
!y,  {c,vsd,  defended,  kept  harmlefs,  and  indemnified  of,  from, 
3  and  • 
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and  agamft  all  former  and  other  gifts,  grants,  bargains,  fales,  N°  II. 
leafes,  mortgages,  eftates,  titles,  troubles,  charges,  and  in-  Ky~^/~\J 
cumbrances  whatfoever  had,  made,  done,  committed,  occafi- 
oned  or  fuffered,  or  to  be  had,  made,  done,  committed,  occa- 
sioned, or  fuffered,  by  the  faid  Abraham  Barker,  or  Cecilia 
his  wife,  or  by  his  orjier  ancellors,  or  any  of  them,  or  by 
his,  her,  their,  or  any'  of  their  acl:,  means,  afTent,  confent, 
or  procurement  :  AND  MOREOVER  that  he  the  faid  Abra-  andfor further 
ham  Barker,  and  Cecilia  his  wife,  parties  hereunto,  and  his  affurance. 
and  her  heirs,  and  all  other  perfons  having  or  lawfully  claim- 
ing, or  which  fhall  or  may  have  or  lawfully  claim,  any  eflate, 
right,  title,  trull,  or  interell,  at  law  or  in  equity,  of,  in,  to, 
or  out  of  the  faid  capital,  mefluage,  lands,  tenements,  heredi- 
taments,, and  premifes,  or  any  of  them,  or  any  part  thereof, 
by  or  under  or  in  triift  for  him,  her,  them,  or  any  of  them,  or 
by  or  under  his  or  her  ancellors  or  any  of  them,  ihall  and  will 
from  time  to  time,  and  at  all  times  hereafter,  upon  every 
reafonable  requeft,  and  at  the  colls  and  charges  of  the  faid  Da- 
vid Edwards  and  Francis  Golding,  or  either  of  them,  their  or 
either  of  their  heirs,  executors,  or  adminiftrators,  make,  do, 
and  execute,  or  caufe  to  be  made,  done,  and  executed  all  fuch 
farther  and  other  lawful  and  reafonable  acts,  deeds,  convey- 
ances, and  affu ranees  in  the  law  whatfoever,  for  the  further, 
better,  more  perfect,  and  abfolute  granting,  conveying,  fett- 
ling, and  alluring  of  the  fame  capital  meifuage,  lands,  tene- 
ments, hereditaments,  and  premifes,  to  and  for  the  ufes  and 
purpofes,  upon  the  trulls,  and  under'  and  fabjecl:  to  the  provi- 
soes, limitations  and  agreements,  herein  before  mentioned,  ex- 
preffed,  and  declared  of  and  concerning  the  fame,  as  by  the 
laid  David  Edwards  and  Francis  Golding  or  either  of  them, 
their  or  either  of  their  heirs,  executors,  or  admiiiiftrators,  or 
their  or  any  of  their  counfei  learned  in  the  law  ihall  be  reason- 
ably advifeel,  devifed,  or  required  :  fo  as  fuch  farther  aflurances 
contain  in  them  no  furl  her  or  other  Warranty  or  covenants  than 
againft  the  perfon  or  perfons,  his,  her,  or  their  heirs,  who  fhall 
make  or  do  the  fame  ;  and  fo  as  the  party  or  parties,  who  mall 
be  requeiled  to  make  fuch  further  aflurances,  be  not  compelled 
or  compellable,  for  making  or  doing  thereof,  to  go  and  travel  power  ef  revo- 
abovefive  miles  from  his,  her,  or  their  then  refpe&ive  dwellings,  cation. 
or  places  of  abode.  PROVIDED  LASTLY,  and  it  is  hereby 
further  declared  and  agreed  by  and  between  all  the  parties  to 
thefe  prefents,  that  it  fnall  and  may  be  lawful  to  anel  for  the 
faid  Abraham  Barker  and  Cecilia  his  wife,  John  Barker  and 
Katherine  his  intended  wife,  and  David  Edwards,  at  any  time 
or  times  hereafter,  during  their  joint  lives,  by  any  writing  or 
writings  under  their  refpeclive  hands  and  feals,  andattefled  by- 
two  or  more  credible  witnefles,  to  revoke,  make  void,  alter. 
or  change  all  and  every  or  any  the  u{e  and  ufes,  eflate  and  ■ 
eftates,  herein  and  hereby  before  limited  and  declared,  or  men- 
tioned or  intended  to  be  limited  and  declared,  of  and  in  the 

capital 
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N°.  II.        capital  meffuage,  lands,  tenements,  hereditaments,  and   pre- 
iyy^  J     mifes  aforefaid,  or  of  and  in  any  part  or  parcel  thereof,  and  to 
~      ,~  declare  new  and  other  ufes  of  the  fame  or  of  any  part  or  par- 

cel thereof,  any  thing  herein  contained  to  the  contrary  thereof 
in  any  wife  notwithftanding.  IN  WITNESS  WHEREOF  the 
parties  to  thefe  preients  their  hands  and  feals  have  lubfcribed 
and  fet,  the  day  and  year  firft  above  written. 

Sealed,  and  delivered,  being     Abraham  Barker.  (L.  S.) 

firft  duly  flamped,  in  the     Cecilia  Barker.  (L.  S.) 

prefence  of  David  Edwards.  (L.  S.) 

George  Carter.  Francis  Golding.  (L.  S.) 

William  Browne.  Charles  Browne.  (L.S.) 

John  Barker.  (L.  S.) 

Katherine  Edwards.  (L.  S.) 
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N°  III. 


An  Obligation,    or  Bond,   with  Condition  for  the 
Payment  of  Money, 

KNOW  ALL  MEN  by  thefe  prefents,  that  I  David  Ed- 
wards>  of  Lincoln's  inn  in  the  county  of  Middlefex, 
efquire,  am  held  and  firmly  bound  to  Abraham  Barker  of  Dale- 
Kail  in  the  county  of  Norfolk,  efquire,  in  ten  thoufand  pounds 
of  lawful  money  of  Great  Britain,  to  be  paid  to  the  faid  Abra- 
ham Barker,  or  his  certain  attorney,  executors,  adminiftrators, 
or  affigns  ;  for  which  payment  well  and  truly  to  be  made,  I 
bind  myfelf,  my  heirs,  executors,  and  adminiftrators,  firmly  by 
thefe  prefents,  fealed  with  my  fcal.  Dated  the  fourth  day  of 
September  in  the  twenty  firft  year  of  the  reign  of  our  ibvereign 
lord  George  the  fecond  by  the  grace  of  Gcd  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the  faith,  and  fo 
forth,  and  in*  the  year  of  our  Lord  one  thoufand,  feven  hun- 
dred, and  forty -feven. 

THE  C  ONDITION  of  this  obligation  is  fuch,  that  if  the 
above  bounden  David  Edwards,  his  heirs,  executors,  or  admi- 
niftrators, do  and  mall  well  and  truly  pay,  or  caufe  to  be  paid, 
unto  the  above  named  Abraham  Barker,  his  executors,  admi- 
niftrators, or  affigns,  the  full  fum  of  five  thoufand  pounds,  of 
lawful  Britifli  money,  with  lawful  intereft  for  the  fame,  on  the 
fourth  day  of  March  next  enfuing  the  dare  of  the  above  written 
obligation,  then  this  obligation  lhall  be  void  and  of  none  ef- 
fect, or  elfe  (hall  be  and  remain  in  full  force  and  virtue. 

Sealed,  and  delivered,  being 
firft  duly  flamped,  in  the 
prefence  of  David  Edwards.         (L.  S.) 

George  Carter. 

William  Browne. 
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N°  IV. 


A  Tine  of  Lands,  fur  Cognizance  de  droit,  come  ceo,  &e* 


§.  1.  Writ  of  Covenant-,  or  Praecipe. 

€*<  EORGE  the  fecond  by  the  grace  of  God  of  Great  Bri- 
T  tain,  France,  and  Ireland,  king,  defender  of  the  faith, 
and  fo  forth  ;  to  the  fheriff  of  Norfolk,  greeting.  .  COM- 
MAND Abraham  Barker,  efquire,  and  Cecilia  his  wife,  and 
John  Barker,  efquire,  that  juftly  and  without  delay  they  per- 
form to  David  Edwards,  efquire,  the  covenant  made  between 
them  of  two  meffuages,  two  gardens,  three  hundred  acres  of 
land,  one  hundred  acres  of  meadow,  two  hundred  acres  of  paf- 
ture,  and  fifty  acres  of  wood,  with  the  appurtenances,  in  Dale  j 
and  unlefs  they  mall  fo  do,  and  if  the  faid  David  mail  give 
you  fecurity  of  profecuting  his  claim,  then  fummon  by  good 
fummoners  the  faid  Abraham,  Cecilia,  and  John,  that  they 
appear  before  our  juftices,  at  Weftminfter,  from  the  day  of 
faint  Michael  in  one  month,  to  mew  wherefore  they  have  not 
done  it :  and  have  you  there  the  fummoners,  and  this  writ. 
WITNESS  ourfelf  at  Weftminfter,  the  ninth  day  of  Odober, 
in  the  twenty  firft  year  of  our  reign. 

Summoners    of  (~ 
Sheriff's  re-      Pledges   of")JonnDoe,  the  within  nam-  J  John  Den. 

turn-  profecution  3  Richard  E.oe,     edAbraham,Ce-S  Richard  Fen. 

cilia  and  John.    Q 

§.  %.  The  Licence  to  agree. 

Norfolk,  ")  DAVID  EDWARDS,  efquire,  gives  to  the  lord 
to  wit,  3  the  king,  ten  merks,  for  licence  to  agree  with 
Abraham  Barker,  efquire,  of  a  plea  of  covenant  of  two  mef- 
fuages, two  gardens,  three  hundred  acres  of  land,  one  hundred 
acres  of  meadow,  two  hundred  acres  of  pafture,  and  fifty  acres 
of  wood,  with  the  appurtenances  in  Dale. 

5.    3.  The  Concord. 

AND  THE  AGREEMENT  IS  SUCH,    to  wit,  that  the 
aforefaid  Abraham,  Cecilia,  and  John,  have  acknowledged  the 

aforefaid 
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aforefaid  tenements,  with  the  appurtenances,  to  be  the  right  ^°  IV* 
of  him  thefaid  David,  as  thole  which  the  (aid  David  hath  of  V^Y^ 
the  gift  of  the  aforefaid  Abraham,  Cecilia,  and  John  ;  and  thofe 
they  have  remifed  and  quitted  claim,  from  them  and  their  heirs, 
to  the  aforefaid  David  and  his  heirs  for  ever.  And  further,  the 
fame  Abraham,  Cecilia,  and  John,  have  granted  for  themfelves 
and  their  heirs,  that  they  will  warrant  to  the  aforefaid  David, 
and  his  heirs,  the  aforefaid  tenements,  with  the  appurtenan- 
ces, againft  all  men  for  ever.  And  for  this  recognition,  remife, 
quit-claim,  warranty,  fine,  and  agreement,  the  faid  David  hath 
given  to  the  faid  Abraham,  Cecilia,  and  John,  two  hundred 
pounds  flerling. 

§.  4.  fie  Note  or  Abftratt. 

Norfolk,  1  BETWEEN  David  Edwards,  efqulre,  complain- 
to  wit,  3  ant,  and  Abraham  Barker,  efquire,  and  Cecilia 
his  wife,  and  John  Barker,  efquire,  deforciants,  of  two  mef- 
fuages,  two  gardens,  three  hundred  acres  of  land,  one  hundred  . 
acres  of  meadow,  two  hundred  acres  of  paflure,  and  fifty  acres 
of  wood,  with  the  appurtenances,  in  Dale,  whereupon  a  plea 
of  covenant  was  fummoned  between  them  ;  to  wit,  that  the 
faid  Abraham,  Cecilia,  and  John,  have  acknowledged  the  afore- 
faid tenements,  with  the  appurtenances,  to  be  the  rie;ht  of  him 
the  faid  David,  as  thofe  which  the  laid  David  hath  of  the  gift 
of  the  aforefaid  Abraham,  Cecilia,  and  John  ;  and  thofe,  they 
have  remifed  and  quitted  claim,  from  them  and  their  heirs,  to 
the  aforefaid  David  and  his heirsfor  ever.  And  further,  the  fame 
Abraham,  Cecilia,  and  John,  have  granted  for  themfelves,  and 
their  heirs,  that  they  will  warrant  to  the  aforefaid  David,  and 
his  heirs,  the  aforefaid  tenements,  with  the  appurtenances, 
againft  all  men  for  ever.  And  for  this  recognition,  remife,  quit- 
claim, warranty,  fine,  and  agreement,  the  faid  David  hath  given 
to  the  faid  Abraham,  Cecilia,  and  John,  two  hundred  pounds 
fterling. 

(.  5.   The  Foot,  Chirograph,    or  Indentures,  cftheFiNE. 

Norfolk,  1  THIS  IS  THE  FINAL  AGREEMENT,  made 
to  wit,  )  in  the  court  of  the  lord  the  king  at  Weiinuniter, 
from  the  day  of  faint  Michael  in  one  month,  in  the  twenty 
firfl  year  of  the  reign  of  the  lord  George  the  fecond  by  the 
grace  of  God  of  Great  Britain,  France,  and  Ireland,  king, 
defender  of  the  faith,  and  fo  forth,  before  John  Wiiles,  Tho- 
mas Abncy,  Thomas  Burnet,  and  Thomas  Birch,  juftices,  and 
other  faithful  fubje&s  of  the  lord  the  king  then  there  prefent, 
between  David  Edwards,  efquire,  complainant,  and  Abraham 

Barker, 
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K9.  TV.  Barker,  efquire,  and  Cecilia  his  wife,  and  John  Barker,  ef* 
\^y~\J  quire,  deforciants,  of  two  meiTiages,  two  gardens,  three  hun- 
dred acres  of  land,  one  hundred  acres  of  meadow,  two  hun- 
dred acres  of  pafture,  and  fifty  acres  of  wood,  with  the  appur- 
tenances, in  Dale,  whereupon  a  plea  of  covenant  was  fum- 
moned  between  them  in  the  faid  court ;  to  wit,  that  the  afore- 
faid Abraham,  Cecilia,  and  John,  have  acknowleged  the 
aforefaid  tenements,  with  the  appurtenances,  to  be  the  right 
of  him  the  faid  David,  as  thofe  which  the  faid  David  hath 
of  the  gift  of  the  aforefaid  Abraham,  Cecilia,  and  John; 
and  thofe  they  have  remifed  and  quitted  claim,  from  them 
and  their  heirs,  to  the  aforefaid  David  and  his  heirs  for  ever. 
And  further,  the  fame  Abraham,  Cecilia,  and  John,  have 
granted  for  themfelves  and  their  heirs,  that  they  will  warrant 
to  the  aforeiaid  David  and  his  heirs,  the  aforefaid  tenements, 
with  the  appurtenances,  againft  all  men  for  ever.  And  for 
this  recognition,  remife,  quit-claim,  warranty,  fine,  and  agree- 
ment, the  faid  David  hath  given  to  the  faid  Abraham,  Cecilia, 
and  John,  two  hundred  pounds  fterling. 

{.  6.    Free  tarnations y   endorfed  upon  the  Fine,    according  t& 
the  Statutes. 

THE  FIRST  proclamation  was  made  the  fifteenth  day  of 
November,  in  the  term  of  faint  Michael,  in  the  twenty-firft 
year  of  the  king  within  written. 

THE  SECOND  proclamation  was  made  the  fourth  day  of 
February,  in  the  term  of  faint  Hilary,  in  the  twenty-firft  year 
of  the  king  within  written. 

THE  THIRD  proclamation  was  made  the  thirteenth  day 
of  May,  in  the  term  of  Eader,  in  the  twenty -firfl  year  of  the 
king  within  written. 

THE.FOUPlTH  proclamation  was  made  the  twenty-eighth 
day  of  June,  in  the  term  of  the  holy  Trinity,  in  the  twenty 
fecond  year  of  the  king  within  written. 
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NQ  V. 

J.  common  Recovery  of  Lands,  with  *  double  Voucher. 
.§.  I.  Writ  of  Entry  fur  Difleifin  in  the  Poft ;  or  Praecipe. 

GEORGE  the  fccond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland,  king,  defender  of  the  faith,  and  fo 
forth  ;  to  the  fherifFof  Norfolk,  greeting.  COMMAND  David 
Edwards,  efquire,  that  juftly  and  without  delay  he  render  to 
Francis  Golding,  clerk,  two  mefluages,  two  gardens,  three 
hundred  acres  of  land,  one  hundred  acres  of  meadow,  two 
hundred  acres  of  pafture;  and  fifty  acres  of  wood,  with  the  ap- 
purtenances, in  Dale,  which  he  claims  to  be  his  right  and  in- 
heritance, and  into  which  the  faid  David  hath  not  entry,  un- 
lefs  after  the  difleifin,  which  Hugh  Hunt  thereof  unjuftly,  and 
without  judgment,  hath  made  to  the  aforefaid  Francis,  within 
thirty  years  now  lad  pad,  as  he  faith,  and  whereupon  he  com- 
plains that  the  aforefaid  David  deforceth  him.  And  unlefs  he 
fhall  fo  do>-  and  if  the  faid  Francis  mail  give  you  fecurity 
of  profecuting  his  claim,  then  fummon  by  good  fummoners 
the  faid  David,  that  he  appear  before  our  juftices  at  Weftmin- 
fter on  the  octave  of  faint  Martin,  to  fliew  wherefore  he  hath 
not  done  it :  and  have  you  there  the  fummoners,  and  this  writ. 
WITNESS  ourfelf  at  Weftminfter,  the  twenty-ninth  day  of 
October,  in  the  twenty-firft  year  of  our  reign. 

Pledges  of    ")  John  Doe.        Summonersof  the      C  John  Den.  c1     .», 
profeuution.  3  Richard  Roe.  within-named  David.  \  Rich.  Fen,  turn.  * 


§.    2.  Exemplification  of  the  Recovery  Roll. 

GEORGE  thefecond  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland,  king,  defender  of  the  faith,  and  fo 
forth  ;  to  all  to  whom  thefe  our  prefent  letters  fhall  come, 
greeting.  KNOW  YE,  that  among  the  pleas  of  land,  enrolled 
at  Weftminfter,  before  Sir  John  Willes,  knight,  and  his  fel- 
lows, our  juftices  of  the  bench,  of  the  term  of  faint  Michael, 
in  the  twenty-firft  year  of  our  reign,  upon  the  fifty-fecond  roll 
it  is  thus  contained.  ENTRY  returnable  on  the  octave  of  faint  Return. 

*  Note,  That  if  the, recovery  he  had  with  angle  voucher,   the 

parts  marked  "  thus''  in  §  2  are  omitted. 
Vol.  II.  Mm  Martin. 


ftp  v. 

Demand  a- 
gainft  the  te- 
nant. 


Count. 


"Efplees. 


Defence  of  the 
tenant. 

"Voucher. 
«  Warranty. 

"  Demand 
"  againit  the 
"  vouchee. 


«  Count. 


"  Defence  of 
"  the  vouchee 

*'  Second 
ic  vouchee." 

■Warranty. 


Demand  a- 
gainft  the 
common   vou- 
chee. 
Count. 

Defence  of  the 
common  vou- 
chee. 
Plea,  and  dif- 

fafun 
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Martin.    NORFOLK,  to  wit :  Francis  Golding,  clerk,  in  his 
proper  perfon  demandeth  againft  David  Edwards,  efquire,  twd 
mefluages,  two  gardens,  three  hundred  acres  of  land,  one  hun- 
dred acres  of  meadow,  two  hundred  acres  of  paflure,  and  fifty 
acres  of  wood,  with  the  appurtenances,  in  Dale,  as  his  right 
and  inheritance,  and  into  which  the  faid  David  hath  not  entry, 
unlefs  after  the  dhTeifm,  which  Hugh  Hunt  thereof  unjuftly, 
and  without  judgment,  hath  made  to  the  aforefaid  Francis, 
within  thirty  years  now  laft  paft.     And  whereupon  he  faith, 
that  he  himfelf  was  feifed  of  the  tenements  aforefaid,  with  the 
appurtenances,  in  his  demefne  as  of  fee  and  right,   in  time  of 
peace,  in  the  time  of  the  lord  the  king  that  now  is,  by  taking 
the  profits  thereof  to  the  value  [*  of  fix  millings  and  eight' 
pence,  and  more,  in  rents,  corn  and  grafs  :]  and  into  which  the 
faid  David  hath  not  entry,  unlefs  as  aforefaid :  and  thereupon 
he  bringeth  fait,  [and  good  proof.]  AND  the  faid  David  in  his 
proper  perfon  comes  and  defendeth  his  right,  when  [and  where 
mall  behove  him]    and  thereupon  voucheth  to  warranty 
John  Barker,  efquire;  who  is  prefent  here  in  court  in  his 
proper  perfon,  and  the  tenements  aforefaid  with  the  appur- 
tenances to  him  freely  warranteth,  [and  prays  that  the  faid 
Francis  may  count  againft  him.]     AND  hereupon  the  faid 
Francis  demandeth  againft  the  faid  John,  tenant  by  his  own 
warranty,  the  tenements  aforefaid,  with  the  appurtenances, 
in  form  aforefaid,   ire.     And  whereupon  he  faith,  that  he 
himfelf  was  feifed  of  the  tenements,  aforefaid,  with  the  ap-,- 
purtenances,   in  his  demefne  as  of  fee  and  right,  in  time  of 
peace,  in  the  time  of  the  lord  the  king  that  now  is,  by  taking 
the  profits  thereof  to  the  value,  ire.     And  into  which,  ire. 
And  thereupon  he  bringeth  fuit,  ire.     AND  the  aforefaid 
John,  tenant  by  his  own  warranty,  defends  his  right,  when, 
ire.  and  thereupon  he  further  voucheth  to  warranty*'  Jacob 
Morland ;  who  is  prefent  here  in  court  in  his  proper  perfon,  and 
the  tenements  aforefaid,  with  the  appurtenances,  to  him  freely 
warranteth,  ire'.     And  whereupon  the  faid  Francis  demandeth 
againft  the  faid  Jacob,  tenant  by  his  own  warranty,  the  tene- 
ments aforefaid,  with  the  appurtenances,   in  form  aforefaid, 
ire.  And  whereupon  he  faith,  that  he  himfelf  was  feifed  of  the 
tenements  aforefaid,  with  the  appurtenances,  in  his  demefne  as 
of  fee  and  right,  in  time  of  peace,  in  the  time  of  the  lord  the 
king  that  now  is,  by  taking  the  profits  thereof  to  the  value,  ire. 
And  into  which,    ire.     And  thereupon  he  bringeth  fuit,    ire, 
AND  the  aforefaid  Jacob,    tenant  by  his  own  warranty,    de- 
fends his  right,  when,  &e.  And  faith  that  the  aforefaid  Hugh 
did  not  difieife  the  aforefaid  Francis  of  the  tenements  aforefaid, 
as  the  aforefaid  Francis  by  his  writ  and  count  aforefaid  above 

*  The  clanfes,  between  hooks,  are  no  othenvife  exprciTed  in  the 
record  than  by  an  ire 

doih 
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troth  fuppofe  :  and  of  this  he  puts  himfelf  upon  the  country.        ^°  ^° 
AND  the  aforefaid  Francis  thereupon  craveth  leave  to  imparl ;    Ky~?f\J 
and  he  hath  it.     And  afterwards  the  aforefaid  Francis  cometh  Imparlance. 
again  here  into  court  in  this  fame  term  in  his  proper  perfon, 
and  the   aforefaid  Jacob,  though  folemnly  called,  cometh  not  Default  of  the 
again,  but  hath  departed  in  contempt  of  the  court,  and  maketh  common  vou- 
default.     THEREFORE    IT   IS  CONSIDERED,  that   the  c1^ 
aforefaid  Francis  do  recover  bis  feifm  againft  the  aforefaid  Da-  the ^erauid^ 
vid  of  the  tenements  aforefaid,  with   the  appurtenances  •  and  ant. 
that  the  faid  David  have  of  the  land  of  the  aforefaid  "  John  to  Recovery  in 
"  the  value  [of  the  tenements  aforefaid;]  and  further,  that  the  Y&Lue. 
"  faid  John,  have  of  the  land  of  the  laid"  Jacob  to  the  value 
[of  the  tenements  aforefaid].     And  the  faid  Jacob  in  mercy. 
AND  hereupon  the  faid  Francis  prays  a  writ  of  the  lord  the  Amercement: 
king,  to  be  directed  to  the  Iheriff  of  the  county  aforefaid,    to 
caufe  him  to  have  full  feifm  of  the  tenements  aforefaid  with  the 
appurtenances :  and  it  is  granted  unto  him,  returnable  here 
without  delay.     Afterwards,  that  is  to  fay  the  twenty-eighth  Award  of  the 
day   of  November  in  this  fame   term,  here  cometh  thejkid'  writ  of  i'aifin, 
Francis  in  his  proper  perfon ;  and  the  fheriff,  namely  fir  Charles  an^  returE-- 
Thompfon,  knight,  now  fendeth,  that  he  by  virtue  of  the  writ 
aforefaid  to  him  directed,  on  the  twenty-fourth  day  of  the  fame 
month,  did  caufe  the  faid  Francis  to  have  full  feifm  of  the  te- 
nements aforefaid  with  the  appurtenants,  as  he  was  command- 
ed.   ALL  AND  SINGULAR  which  premifes,  at  the  requeft  Exemplifica- 
of  the  faid  Francis  by  the  tenor  of  thefe  prefents  we  have  held  tion  coming 
good  to  be  exemplified.    In  testimony  whereof  we  have  caufed  ec?l" 
our  feal,  appointed  for  fealing  writs  in  the  bench  aforefaid,  to  Tcfte. 
be  affixed  to  thefe  prefents.  WITNESS  fir  John  Wiiles,  knight, 
at  Weftminfter,   the  twenty -eighth  dzy  of  November  in  the 
twenty -firft  year  of  our  reign. 

Cooke, 


THE      END. 
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